— 4 P * . - * —— — hp u 
Fe —__ _—_ 4 * 5 hs o * — 
? 1 —— kn eat le... La et 2 es; * * 
3 - o s 4 4" FE 5 a v4 £ 8 * FS - 0 
2 9 * , b . r 
A * 7 I * * % 4 4 G P 
- , 4 4 * 1 
* 5 » 
* 
3 . 
7 " 
F 
- 
- TE” 
? 
” 
CY 2# - 
* 2 4 


82 


1 a S 
2 n 
8 W 
ONS l 2-484 2 


Under- She riff : 


CONTAINING 
The OFFICE and DUTY 


Of High-Sheriffs, Under-Sheriffs and Baili 


in the following Order, viz. Arreſt, County- 
Court, Bail, Return of Writs, Venire facias, 
Habeas Corpora Juratorum, Diſtringus, Ju- 
ries, Habeas Corpus, Writs of Inquiry, 
Gaols and Priſoners, Execution, Reſcue, 


Landon and Middleſex, Aſſizes and Seſſions 
of the Peace, Fees, Bonds, Covenants, c. 


Eſcapes, Falſe Impriſonment, Sheriffs of 


** 


Members of Parliament, n * 5 


WITH AN 


APPENDIX of Pancrorvrs, 


News before- Puno ED. | 


. * 


8 + as. n 


n 


By a rk of the Tmer-Tenph 
—— — 


LONDO! | 


. 
4 


. 
* 


6— —— 


— 


Printed 
Law Printers to the King 
NOD 3 _ W. Quay, near | fern 

_ 


2 . 
S l 
. 24 

SI 5 * ws 


*: moſt Excellent Ma- 


ao 8 
3 8 
C 1 wy g : 
, \ . e 
5 ET OY 1 , 
. 1823 þ * 1 - LY, > 
8 2 E A * 


H. Woopr ALT and W. STRAHAN, 


- 170%. | 


5 


= 
© * 
"* * = © f 
„ 
a 1 k 
N wc * 
N +» 
1 
Y WT 0.” 
4s © 7 * 1 4— 4 
Wes - 6 7%, wer: of v : 7 1 
* 36 E « "$3 2 My 
AI 3 4 
N ; = 
- Ts 7 * 25 11 , 
; 4 
% * 
x * 
= 
OY * — 


n y = $ 
b - of — 


a ²j·uʃĩ d by 
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1NTRODUCTION 


Apo. the author of the Hifery of duns ebend 
| ol the Exchequer, in his notes on the an- appointment of 
tient dialogue of the Exchequer, which ſberiff. 1 
is added at the end of that hiſtory, gives 
us the following curious account of the name and 

office of ſheriff, and of the appointment of that offi- 

cer: His words are, He was called ſheriff, be- 

cauſe he acted in the earl's ſtead ; but in what ſenſe, 

or in what reſpect he acted, is indeed doubtful.” 

The learned author of the dialogue here ſays, ** That 

the ſheriff ſupplied the ſtead of the earl in thoſe pleas, 

'of which the earl, by reaſon of his dignity, partook 

[with the King]; and he hints, that he took bis name 

of ſheriff from thence.” Many of the latter authors 

have followed his opinion; but we may conſider the 

matter again. It is certainly true, that the ſheriff 
did hold the pleas of the county of which he was 

ſheriff; but did he he hold thoſe, pleas in the ſtead 

or place of the earl? He indiſputably held them in 

the ſtead of the King, as having the care and cuſ- 

tody of the county intruſted to him by the King 

himſelf, For in England the ſheriff was the King's 

ſervant, not the ear}'s. It is alſo true, that the third 

penny of the pleas of the . was uſually granted 

| to 
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to the earl by the King, upon his being created an 
earl; which third penny was called creation money. 
But whether the earl partakes of it with the King, 
by reaſon of his dignity in the pleas of the county, 
as the famous author here ſuppoſes, I know not; but 
one inſtance, as I remember, is to be met with in 
the antient remembrances, where the earl's third 
penny is called part of his county. That inſtance 
is in the earl of Sz, Patrick, and is thus: Wiliſbire; 
The earl of St. Patrick accompts for thirty-eight 
pounds and nine ſhillings and three pence, blank of 
old ferme: twenty-!1wo pounds and xteen ſhillings 
and eden pence to the earl of St. Patrick for his part 
of the county by tale; and eighteen pounds blank by 
Warm, fon of Gerold, by the King, out of reſpect 
this year. And he has twenty-three ſhillings and 
ſeven pence blank ſurpluſage. And the ſame ſheriff 
accompts for the new ferme: in the treaſury, &c. 
and froenty-fwe pounds and /ixteen irillingꝭ und /aver 
- pence by the King's writ to the earl of &. Parrick, 
for the third penny of the cbunty. Great Noll, 3 H. 
2. KR. 3. 2. What follows from hence? The 
earl indeed is ſo far faid to partake with the King, 
as he has one part of the fines of the county; name - 
y, a third, and the King another; namely, two 
thirds, He partakes, I ſay; but not in all likeli- 
hood by reaſon of His dignity: for it is clear, that 
the royal bounty beftowed the third penny on the 
earl, and therefore is ſometimes called an annual fee 
of the county; as if it was a gift from the King's 
munificence. Concerning this, fee Mad. Biß. of the 
Exch. chap. 23. ſect. 2. 13 Eu. 1. and the petition 
of Hugh de Courteney to Jſabel his ſiſter; and ibid. 26 
Ed. 1. And indeed, as the third penny was paid to 
the earl by the hands of the ſheriff, there is no reaſon 
to believe he was his ſubſtitute. It ought likewiſe 
to be remembered, that ſome times the ſame perſon 
was, if the King was pleaſed to have it fo, both earl 
and ſheriff of the county, For example, Richard, 
| earl of Devonſhire, was the King's ſheriff of the ſame 
county, in the ſecond year of King Henry the ſecond. 
Richard, the earl, accounts for the ferme of . 
| 2 ire. 
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ſbire. Great Rol. 2 Hen. 2. Rol. 10. As St. Pa- 
trict, earl of Salifbury, or Wiltſhire, was the King? $ 
ſheriff, or fermer of Milyſbire, in the fourth, and al- 
ſo in the fifth year of King Henry thelfcond, The 
earl of Si. Patrick aceounts for the ferme of Mit- 
Hire, —and twenty-two pounds and fixteen ſhillings a and 
| ſeven pence to the earl of St. Parrick for the third 
penny of the county. Great Nel. 4 H. 2. Rol. 2. a, 
"The earl of St. Patrick accounts for 1 ferme of Wili- 
Hire, —and twenty-two" pounds and Axteen ſhillings 
and ſepen pence to the earl of St. Patrick for the third 
Peony of the county. Great Rel. 5 H. 2. Rol. 6 
\Geeffry, ſon of wr earl of Eſſex, was ſheriff of 
Eher; and Hertfordſhire, and enjoyed the third penny 
of the former of the two counties, in the fourth and 
fifth years of King Richard the firſt. Geeffry, ſon of 
eter Richard de Herriet, accounts for forty-five 
pounds and tvs ſhillings and fix pence, blank of the 
old ferme of Eſſex and Hertfordſhire : He has delivered 
it into the treaſury, and has his guietus; and 'the 
ſame for the new ferme; ; that ſum in the treaſury; 
and forty pounds and ten ſhillings and ten pence by 
tale, to Geoffry, fon of Peter, for the third penny of 
the county; and eighteen pounds and nine ſhillings 
and nine pence, to the ſheriff himſelf in the town of 
Hertford; for the cuſtody of the caſtle of Hertford, 
Rc. Great Rol, 4 Rich, 1, Rel. 1. a. Great 
Rol. 5 Rich. Rol. 1. 3. m. 1. tit. Eſſex and Hert- 
fordſbire, word for word. William, earl of Saliſbury, 
was the King's ſheriff of Wiltſtire, in the eighth 
year of King -Richard the fir fl. William, earl of 
Salſiſbury], Thomas, fon of Vi liam, accompts for 
the ferme of J/iltfhire; that ſum in the Treaſury on 
| account thereof, Ec. Great Rol. & Rich. 1. Rol. 
2. 4. William de Warren, earl of Surry, was ſheriff 
of that county, in the ninth year of King Henry the 
third, William Warren, ear] of Surry, William de 
Mara; as warden of it, accounts for one hundred 
and ſcuenty four pounds and ſeven ſhillings, blank for 
the ferme of the county, Great Rol. ꝙ H. 3. Nol. 
3. a. n. i. Surry, and the ſame the renth year. 
Hilliam de Warren, ea r Surry, William de Mara, 


>] 
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as warden of it, accounts for one hundred and ſeventy 
four pounds and ſeven ſhillings blank for the ferme of 


the county. Great Rol. 10 H. 3. R . 
Surry. Wert de Burgh, earl of Kent, was ſheriff 


| = that county the eleventh year (and other years) of 


ng Henry the third. Hubert de Burgh, William 
BE as warden of it, accompts for that ſum of the 


ferme of the county ;—and fo pounds of the third 


penny of the county by the King's writ to Hubert de 
Burgh, earl of — Greet, Rel. 11 H. 3. Rol. a. 
1. tit. Kent. Edward, the King's eldeſt ſon, (a few 
years afterwards King of E ngland) was ſheriff of the 
counties of Buckingham and 4 Bedford, the fifty-ſecond 
and fifty-third years of King Henry the third. Ed- 
ward, the King's eldeſt — Bartholomew le Foevene, 

his under-ſheriff, accounts for three hundred aud ſe- 
venty- nine pounds and nineteen ſhillings and ten pence 
blank on account thereof; and of ane hundred and 
eigbt pounds by tale of the ferme of the counties; 


and for [the ſame ſums] of the ſame for the year 
paſt. Great Rol. 53 H. 3. Buck. & Bedf. m. i. ö. 
but I do not apprehend we are to ſuppoſe, that lord 

Eadtuard the heir apparent (as we call him) of the 


crown of England, was the. ſubſtitute of any. earl. 
Hither alſo may the ſheriffs in fee, or hereditary 
ones, be referred, upon each of which we cannot 
dwell. From theſe, and the like inſtances, it ſeems 
probable, that the ſheriff was the King's, not the 
earl's deputy. But I forbear ſpeaking any more con- 
cerning the earl: I return to the ſheriff, in order to 
or a little of his name and office. 

I will not conſider what explanations the oloflarifts 
put on the word vicecames, (ſheriff); the reader may 


conſult them, if he pleaſes, at his leiſure. I am de- 
ſirous of adding a conjecture in regard to this mat- 


ter, which no one of my country men has bitherto 


_ attempted as I know of; but it muſt be left to the 


reader's judgment. | Hl is. therefore called vicecomes, 


| {ſheriff becauſe vice fungitur comitis; he officiates in 


the ſtead of the earl, that is, the prince. Firſt, we 
muſt obſerve, that formerly the chief governors of 


certain provinces were earls, as the antient and pre- 


ſent 
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fent Kings of England; for the princes of Normandy, 
and of many other provinces, were diſtinguiſhed by 
the title of earls, and then of dukes; as may be ſeen 
in the antient hiſtory of thoſe provinces... They 
were officers of antient inſtitution, inveſted with 
great power by theſe earls, to defend and govern par- 
ticular diſtricts of their country; who' becauſe they 


repreſented their earl, that is, their prince, each in 


his diſtri, and acted in his ſtead, were called ſheriffs 
from theſe earls, The writers of the annals of Flan- 
ders maintain this explanation in eloquent terms: 
they affirm, that the antient princes of Flanders in- 
ſtituted ſome hereditary offices, and annexed them to 
fees ; that is, ſome for the performance of the ſer- 
vices hereunder mentioned, and ſome for the admi- 
niftration of juſtice to their ſubjects; of which ſort 
were the ſheriffs, who were fo called, becauſe the 
earls (or princes) granted them their places to go- 
vern the burghs and cities, and alſo other privileges 
and powers, ſuch as the addition of conſtables of 
caftles, &c. TI refer the reader to Adrian Barland, 
and others, who wrote concerning the remarkable 
occurrences of Belgia, The Greeks call it Burgh, or 
TIveyor, a furniſhed tower. Indeed the princes of 
Flanders (before, they took the name of Bur- 
gundy and Auſiria) formerly inſtitued offices an- 
nexed to fees, that they might deſcend to their heirs. 


Some were appointed to reſtore every one to his right; 


here, amongſt others, were comprehended the ſhe- 
riffs, that is, thoſe to whom the earls granted their 
places in the government of burghs and citadels, with 
the addition of privileges and advantages: whence 
alſo they were called governors of caſtles. Others, 
for the domeſtick accounts and revenues of the prince; 
others, for military employment. This was the 
conſtable's duty. e and Marſcalcus are to 
the ſame purpoſe, ONE pn 
Adrian Barland, and others, concerning the re- 
markable affairs of Belgia, p. 77, ſay, It was ſo, 
not only in Flanders, but alſo in Cther countries, as 
in Normandy, &c. in almoſt the ſame manner; be- 


Cauſe the ſheriff ated in the ſtead of the earl or the 
B 3 prince. 
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prince. And, that the. deſcription of the ſheriff, 

vhich-I have partly above referred you to, and part- 
ly quoted from Barland, exactly agrees with the an- 
tient office of the ſherif as it was after the Norman 
conqueſt; for not only the cuſtody of the county, 
*but alſo the trouble of pronouncing juſtice, and de- 
fending the King's caſtles, was entruſted to the Anglo- 

2 heriff by the King, by antient cuſtom; as is 
ewn in many inftances in Mad. Hift. Exch. The 

cuſtom was the ſame in Normandy. There were cer- 
tain judges who were called ſheriffs as Dueren af- 
firms, whom (that is to ſay, the judge) he calls earl, 
becauſe it was the name of his office, Hence the 
name of ſheriff, and ſome Judges are to this day 
called ſheriffs in Normandy, Dueren, in the Cuft. 
Feuds, c. 20. ſed. 3. As to. the Engliſh, I am apt 
to think the office of ſheriff (as it ſtood after the 
conqueſt) was brought into England by the Nor- 
man. The name of ſheriff, together with his office, 
was eaſily changed from the dominions of earls to 
thoſe or Ker That diviſion of the country in the 
time of the Anglo-Saxons, was called among the En- 
gliſb, ſhire ; which was afterwards called county by the 
Anzli-Nermans. And the officer among the Anglo- 

* Saxons was called the governor of the ſhire, or the 
royal governor ; whom the King entruſted with the 
cuſtody or ſuperintendency of the ſhire. The ſheriff 
ſueceeded ſome time after the conqueſt ; but very 
different, if I am not miſtaken, in power as well as 
in the nature of the office, as may appear from a 
compariſon of each office. But though the office was 
changed, the antient name of ſrieue remained; and 
the Norman name of ſheriff took place at the ſame 
mme..... - | ME os 

It will be of uſe to ſpeak a little, in this place, of 
the manner of appointing a ſheriff; and the rather, 
becauſe ſome authors have not wrote a true account 
of the matter, The ſheriffs of counties, after the 
Norman conqueſt, were appointed at the King's plea- 
fure; ſome for a quarter of a year, ſome for half a 
year; others (which was moſt uſual) for a year; 

Cil;ers, from year to year, for many years 8 | 


Jntrodyiion.  — - 
and ſome others, (if the King pleaſed) by 0 beredi- 
tary right. The caunties were committed to ſome 
as fermerg, to others as wardens, or (as tbey were 
called) approvers. But each of them was inimedi- 
ately lubſeck, and anſwerable to the King; neither 
is it to be wondered at, for each in his county was 
almoſt uſually the chief collector of the royal 2 | 
the King's itinerant juſtice far determining p. eas 
 aſſefling of tallages, c. and at the ſame time keeper of 
the King's caſtles, and conſervator of his manors. 
Therefore Phat the earned Henry Spelmas fays (in 
25 ary, P. 555» cl. I.) at the word wicecomes, 

was ſeems to me to be falſe. He ſays, The ſheriffs 

—— y w— uſually choſen by freemen in the coun- 
ty court, 55 1 as the members of parliament axe at 
this day. For it is clear, it was ve! a 
ordained after the Norman canqueſt. From which 
time we grant, that all ſheriffs of counties were ap- 
pointed ſolely by the King; unleſy he was pleaſed to 
allow. ſome the priyilege of chooſing their own ſhe- 
riffs, as in Londen, The ſheriffs of counties were 
uſually appointed in this manner, until it was enacted 
by ſome ſtatutes, (as by the ſtatute of Lincoln, of the 
ninth year of King Edward the ſecond, and the ſta 
tutes of the fourteenth year of King Eduard the third, 
chep. 7. and of the twelfth year of King Richard the 
ſud, chop. 2.) by which is is enaBted, that they 
ſhall be named by the King's council at "the Exche- 
furs on the morrow of All Souls* in every year, to 

be afterwards choſen and. appointed by the King 
himſelf; which method remains to ghis day. Anc. 
Dial, Each. B, r. chop. 17. 5. 37. J. note (6) edt 
1758. 

The ſheriff and the 3 being correlative, I ſhall 
give à few obſervations. about counties, what they 


were originally, 


Counties, (a word taken from the French ) or Shires Counties, 


(a word taken from the Saxons) are certain circuits 


* But now on the morrow of St. Martin, by ſtat. 24 
Geo. 2. c. 48. /e#. 11. but it may be adjourned to an- 
other . Cro. Car, 595. 


B 4 | and 


was divided for the more convenient government 


Introduffon; 
and parts of the kingdom, into which the whole realm 


thereof, and is governed by a yearly officer, whom 
we call Sheriff, which is compounded of two Saxon 
words, Shire and Reeve, Reeve ſignifying a Gover- 
r. Rel. Rep. 237. 5 Co. 35. Dale. Sher. 2. 


When thigrealm As for the time when and by whom this realm 
was divides into. yas divided into counties, authors ſeem to differ. 


Counties, 


| Td Contiriey the towns of Kingſton 


Co. Lit. 168. holds, that they were divided by the 
Britains ; but it is generally held, (as Inguiph. &c.) 

that they were divided by King Egbert, or Ele 
but though Egbert united the heptarely, yet he was 


not the firſt who divided the kingdom into counties, 


nor Alfred neither, as ſome imagine. For, as Mr. 
Selden obſerves, about the year 700, (an hundred 
years N one of hs laws was, If any 
Aldenman, 7. e. ſheriff, were guilty of an eſcape, 
he loft his county. Therefore Jngulpbus meant, that 


| King Z£!fred did divide it into hundreds, or elſe made 


a more punctual diviſion than was before. Pref. to 
9 Co. Dalt. Sher. 5. © | 
Of theſe counties there $4 four of ſpecial mark, 
which are termed county palatines, viz. of Lancaſter, 
of Cheſter, of Durbam, and of Eh; and the chief 
governors of theſe county palatines, by ſpecial char- 
- from the King, did all things heretofore touch- 

bd ce abſolutely, and in their own name; but 
ſtat. 27 Hen. 8. chap.” 24. this power of theirs 
Nan abridged. Vaugh. 418. Datt. Sher. 2. 
There are alſo counties corporate, and theſe be 
certain cities, or antient boroughs and vills, upon 
which our Kings formerly. beſtowed fuch extraordi- 
nary liberties, as the cities of London, York, Chefter, 
upon Hull, 


oh 1 Haverfordweft, &c. Co. Ent. 1 09. 


Introduction. 


The Counties in England and Wales, viz. 


In England, 39. 


Eſſex. 

York, 
Glouceſter, 
Hereford, = 


Bedford. 


Berks. 


Bucks. 
C ambr idg E. 


_ Cornual. 


Cumberland, : | 


 Derhy, 


Devon, 


| Dorſet, 


Durham. 
Leic eft er. 
Lincoln. 
Middleſex. 
Monmouth, 
Noerforlk. 
Northampton. 
Northumberland. 


Oxon. 


' Rutland. 


In Wales, 


* 
U 
8 > 
" . 


16. Introduction. 


: The Cities and, Towns in England, which 


have Sheriffs, are as follow: : 


. Fm, 


Of Brie, 8 
3 Cs: = — — A 
. | Canterbury, — 1 
I Cbeſter,— — 2 
I irt, — — 2 
„ Exon, —— — 2 
ng Gloucefler, — — 2 
I Litebſeld,.— — TIT 
T.. OT 
I Lendn,.— — 2 
I Norwich, — — 2 
I L Pareefler, —  — 1 
King ſton upon Hull, 1 
Southampton, * — 1 
The renn of Nottingham, — 2 
Poole, w— — 1 
Newcaſtle upon Tine, 4 


11 
„ 


1 | 7 | 
High Sheriff. 
1* Rol. Rep. 237. it is ſaid, That the Sheriff is The ſheriff has 

a great conſervator of the peace, ſo that at this _ — 8 
day the ſheriff hath all the authority for the ad- 
miniſtration and execution of juſtice, which the 
Earl had, the King by his letters patents now com- 
mitting to the ſheriff the cuſtody of the county, 

| Co. 49. | 

b The ſherif at common law was eligible by the Sheriffs were 
freeholders of the county, as the coroner is at this — by w__ 
day; and then by the death of the King, his office 431. ues this 
was not determined, no more than the coroners is 
now. 2 Brownl. 282. 2 Inſt. 558. &c. | 

The gentlemen of the privy chamber are not ele- Gentlemen of 
gible to the office of ſheriff, at leaſt, they are not _ gf Pare 
obliged to ſerve, Quere whether they may? 88 

The ſheriff takes place of every nobleman in the Takes place of 
county, during the time he is ſheriff ; and though noblemen. 
the ſheriff be not a juſtice of peace, yet he is a con- 
ſervator of the peace, and by this he may well im- 
priſon a man upon good cauſe. 2 Rol. Rep. 237. 

At common law the ſheriff may commit any Commitments 
one for an affront, or breach of the peace, in his by bim. 
preſence. Hele's F. M. B. 186, 187. Edit. 1755. 

Such perſons as he ſhall apprehend upon ſuſpicion Perſons appre-- 
of treaſon or felony, upon freſh ſuit or hue and jar gra I 
cty, he may commit to the gaol., 8 8 

Upon any foreign invaſion he may raiſe the power He may raiſe 
of the county; ſo upon rebellions and inſurrections; che power of the 
and may command any number he thinks fit to 
aid him. 70 | | 

But of his own authority he ſhall not arreſt any upon felony 
man upon ſuſpicion of felony, except there be a fe- committed. 
lony committed in fact, and he himſelf have ſuſpi- 
cion of him, ee q | 


By 


I2 DHigh-Sherfff. Chap. 1. 
By the common law, the ſheriff is the ſame of- 
ficer to the court of King's Bench, as the conſtable 
is to the Juſtices of the peace. Salh, . . 
Kaym. 1195. Forteſc. Rep. 129. 
May ſoppreſs The ſheriff may raiſe the power of the county to 
Rioters, Sc. ſuppteſs rioters, and commit them to priſon. Stat. 
17 K. 2. c. 8. H. H. P. C. 496. and if the rioters 
reſiſt, the ſheriff and his aſſiſtants may juſtify the 
killing them. 13 Hen. 4. c. 7. T. Raym. 386. 
Kat. 2 Ed. 3. c. 3. 13 Ed. c. 39. | 
— N © Whereſoever the ſheriff, or any other of the 
— King's officers may take the power of the county, 
or have authority either to execute the King's pro- 
ceſs, apprehend felons, rioters, &c. if they ſhat 
find reſiſtance, they may arreſt and impriſon all 
ſuch offenders. 
2 — «+ He hath the cuſtody of the county, and therefore for 
ſervator of the cauſe he may commit: He is conſervator o f the peace, 
Peace. and St. 1 Mar. f. 2. c. 8. ſet. 2. doth not take 
| away any power from the ſheriff; only if he was in 
_. commiſſion of the peace before, he is to forbear the 
—_ of his commiſſion for the peace ſo Jong as 
he is ſheriff, but he is not to forbear the execution of 
chat which is committed to him for the e by 
the common law. 
ee +: The ſheriff if he ſee a 1 carry weapons in 
over - wag the highway in terror of the people, may commit 
ns, Sr. bim, though he does not break the peace in his pre- 
_ 2 my ſence. : One Clare was committed to the counter of 
— hs Moodſtreet, and made his eſcape; the defendant be- 
office. ing one of the ſheriffs purſued him, and in his pur- 
ſuit met with plaintiff in the night-time wandring, 


who purſued him indecently, and gave him "uncivil 


This flatute prevents W riding or going armed; 
but at this day it is held, that the wearing of arms upon 
the road, is not within the meaning of this ſtatute, unleſs 

it be accompanied with ſuch Circamftances as may reaſon- 
' ably create terror, and that perſons of quality may arm 
their attendants as well as themſelves, for their greater 
ſecurity in travelling. 5 Read. Stat. Law 77. Hawk. 
* Cr. 136. ſe. . 


words, 
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Chap. 1. Þſgh-Sheriff. 
words, and puſhed him up againſt the wall; where- 


upon he impriſoned him, and juſtifies in falſe impri- 


13 


ſonment. He doth not ſay be did it violently, or Juſtification i 
azainſt the Peace, or knowing him to be ſheriff :/#/ imprijn- 


But by the court, it ſhall be intended he did it na- 
liciouſly, and the law implies it was done with force 
and arms. It is a good juſtification, Had the de- 


fendant done it by chance and unwillingly, he might 
have pleaded it, and his not pleading it ſhews it to 
be otherwiſe. 2 Bulſ. 329. But the mayor of Barſ- 
zaple juſtified the committing a man, for that he 


did miſbehave himſelf againſt him by ill words, &c, 


Had this been laid to be done in the execution of his 


office, it had been good; but Mr. Mayor was then The like 


playing at tables. See Saund. 79. In an action of faultins 


treſpaſs, battery and impriſonment, the defendant 
juſtified ſpecially, as being one of the ſheriffs of the 
city of Coventry, guarding the gaol and priſoners, 


Sc. and the plaintiff. came there and ſtruck him, 


whereby he impriſoned the plaintiff, Sc. and this, 
c. and becauſe the defendant had ſaid nothing to 
the force and arms, the plaintiff demurred to the 
plea, yet judgment was given, that the plaintiff take 
nothing by his Bull. box | 7 hi: 4 


within the county. 2 ft. 70. © 


for af- 
himſelf, 


Anciently the biſhop, with the ſheriff, went in Bitops and e- 
circuit twice every year through every hundred riffs. 


The King cannot reſtrain any part of the ſheriff's The office of he- 
power, neither can the King chooſe a ſheriff con- "if is entire. 


trary to the St. 9 Ed. 2. flat. 2. The office of ſhe- 
riff is entire, and cannot be apportioned. Though 


the King conſtitutes a ſheriff during pleaſure, and 


may determine it at will, yet he may not determine 


it in part, nor abridge him of any thing incident to 


his office. Hob. 13. 4 Co. 33. T. Raym. 363. 


The ſheriff is an officer of that eminence, con- Sheriff favoured 


fidence and charge, that he ought to have all right in law. 


pertaining to his office, and ought to be favoured in 
law before any private perſon, 4 Co. 33. 


In as much as eſcapes are ſo penal to officers, the 


judges have always made as benign conſtruction as 


the law will permit in favour of /heriff5, and to the 


intent 


- 


os | High -Sheriff. Chap. 1. 

| Intent that every one may bear his own burden, 
-they will never judge an eſcape by ſtrict conſtruc- 

Freſh ** tion. As if one in execution eſcape and fly into an- 
other county, and the ſheriff retake him on freſh 

pourſuit, it is no eſcape, if it be before action brought. 

Carrying a man 80 if the ſheriff by Habeas Corpus be commanded to 
upen an Habeas bring the body at the day, he ſhall not be compelled 


> to take the moſt direct way but the ſafeft, | 
Erroneous pro- The ſheriff is not puniſhable” for executing the 
ceſs, proceſs of the court, though it be erroneous. 
Filling of the If any ſheriff, under-fberiff, ſerjeant or officer 
* Ag ns h bach execution of proceſs, be ſlain in doing 
murder. his duty, it is murder in a who kills him, al- 


though there were not any former malice between 
them; and if there were error in award of proceſs, 
in the miſtake of one proceſs for another; as a Ca- 
Pias in debt againſt a peer; and an officer be flain in 
the execution thereof, the offender ſhall not have 
advantage of ſuch error, no more than a ſheriff who 
. ſuffers a priſoner to eſcape, hall take any advantage 
of error thereby. And in this cafe there needs not 
"a ſpecial indictment to be drawn; but a general in- 
dictment, that ſuch a party of his malice aforethaught 
firuck, c. for the law — malice, though 
none be proved; fo it is if any ſhall come in aid of 
tbem; and an officer, if he be reſiſted, is not bound 
to fly to the wall, as other ſubjects are. Cre. Fax. 


„ . pl. 10. 66. 
l po. f 9 Rep. 


aſſaulting the Several — were informed againſt for aſſault- 
ſheriff. - the ſheriff in ſerving an execution, and fined 


Sir 7 Wing field the priſoner at 5007. and Brady 

Soo marks, becauſe it appeared upon the evidence 

"he drew his ſword and wounded the ſheriff, and by 

that means the priſoner efcaped into Neal! houſe ; 

and 180 J. againft Neale, becauſe he kept out the 
ſſſeriff, and ſhut the door againft him ; and 500 
againſt Sir F. B. becauſe he was the means of con- 
veying away the ſaid priſoner to Lincoln's Inn; and 

by the court, ſuch fines aſſeſſed in court by judg- 

ment on Infermateon, cannot be afterwards Tae” 

or mitigated. Cro. Car. 251, | 


The 


FD 
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thinks fir. Sid. 61. pl. 30. Keb, Rep. * A. 
137. 


Chap. 1. High Sberiſl. 15 


The ſheriſf's bailiffs lawfully arreſted -a man, if For refuſing to 


ths perſons which ſtood: by refuſed to aſfiſt them, (in og 


cafe of oppoſition) they ſhall be fined. Winch 72. 

Every man is bound by the common law to aſſiſt, The reaſon 
not only the ſheriff i in his office for the execution of bereof. 
the King's writs. according to law; but alſo his bai- 

liff that hath the ſheriff's warrant in that behalf, 
hath the fame authority which his maſter hath: nor 
the ſheriff cannot do all him ſelf, and if they do it 


not, being required, they ſhall be fined and impri- 


ſoned ; but in the caſe of replevin out of à caſtle, 
houſe, &c. before the ſherift uſeth any force, be 
ought to demand (according to law) the goods tobe © 
delivered, ſo as replevy may be made thereof for 
force eit 6 Jules, mt. pred 7 the law. 0 

20 5 

"Ty he ſheriff, or his miniſters;; i in „neee May carry wea- 
juſtice, may carry an hand- gun, and it is no offenſe Pen-. 

againſt ſtat. 33 Hen. 8. c. 6. 5 Co. 71. 

- The ſheriff in ſome caſes ſhall not be — — 


for executing the King's writ, though be doth s- 


wrong, for officers in ſuch caſes are excuſed by 
their warrant, the ſheriff on an Hab. Fac. Sei. can- 
ndt return that another is tenant of the land by 
right, for that cannot come in iſſue between — 


demandant and him. 6 Co. 52. 


The life of the party abſent, during whoſe liſe May inquire of 


| defendant has à leaſe, may be examined and in- ie life of an 


quired of by the ſheriff or other, as the acre f 


Ie is token, that u Geriff | cannot be elected Not to be -mem- 


knight of the ſhire for that county for Which he is ning CUES 
ſheriff, Lit. Rep. 326. Sir bim. DF Jour. | 
38, 436. 4. Bac. Abr. 434. 


No man ſha}l ferve the King as weriff of any Shall not ferve 


county above one year, and that notwithſtanding above one years 
any clauſe of Non ob/tante to the contrary ; that is, 
notwithſtanding the King ſhould expreſly diſpenſe 


with chat ſtatute, And yet it is agreed, that 2 . 


the contrary opinion is holden, and the reaſons of the following authorities, vis. 7 
C. 14. Finch 234 Plowd, 502, Dalt, Sher. 22. arg refuted. 4 Bac. Abr. 434. 


againſt 


= 


TY 


\. Digh-Sheriff. Chap. x; 
againſt the expreſs purview in the act, the King 


may by a ſpecial Non ob/ante diſpenſe with that act, 

(except ſuch as are inheritable to the office of ſheriff, 
or other offices in London; and that they may exe- 
dute their office during Michaelmas and Hilary term, 


if no writ of diſcharge come. Stat. 14 Ed. 3. c. 7. 
23 Hen. 6. c. 8. 42 Edio. 3. £. 9. , Y 
Every ſheriff is to be reſident in his own perſon 


within his county during the time he is ſheriff, (ex- 
cept he be otherwiſe licenſed by the King) by 4 Hen. 


5. c. $1 770.1 | 
A ſheriff of one county hath no authority or 


power within another county; yet the ſheriff by 
force of the king's writ may carry the priſoner 


-through ſeveral counties, or make freſh purſuit into 


other counties, and the priſoner ſhall be ſaid to be 


in the cuſtody of the firſt ſheriff in every county. 
4 Bac. Air. 435. | 


Not to let his 
-county to farms 


The ſheriff is not to let bis county to farm; by 


the ſheriff's letting his county to farm, is under- 


ſtood of the profits of the county, which were con- 


ſiderable, when moſt law ſuits were tranſacted in 
the counties and in hundred courts, fines, iſſues and 
"ametciaments being conſiderable. 23 Hen. 6. c. 10. 
And in the time of Hen. 3. the bailarwick of one 


county was let at 100 J. per annum, a great ſum in 


tzhoſe days. There was a bond for rent on a leaſe 
of the bailiiuict of the Savoy. Now the Stat. 27 
Hen. 8. c. 24. being a general ſtatute, and the con- 

cluſion general againſt the form of the ſtatute, will 


avoid this contract, by 23 Hen. 6. The ſecurity is 


void, though it hath no expreſs words to avoid it; 


but by the court; 23 Hen. 6. being a particular 


Jaw, Id have been | pleaded, and the Stat. 27 


Hen 8. is but a relative ſtatute. 3 Keb. Rep. 678. 


pl. 55. The letting to farm offices is malum probi- 


bitum, againſt the Stat. of 4 Hen. 4. c. 5. and alſo 
malum in ſe, and therefore, becauſe the ſheriff of 
_  Nittingham took money for the gaoletſhip, and the 
_ * bailrwick of the county for one year, he was fined 
in the Star- Chamber. The penalty for offending | 


3 


Chap. t. Þigh-Shetiff. Z 
| theſe laws is 40 J. A. 78 1. Mey Rep. 102, From. 
Rep. 19. ſee 5 Ann. c. 31. / 8. [SBI Sn 
© It ſhall not be lawful for ary perſon to buy, Penalty of buy- 
ſell, let, or take to farm, che office of under-ſhe- ße elling any 
riff or deputy-ſheriff, ſeal-keeper, county-clerk, gif, 
mire-clerk, gaoler, bailiff, or any other office per- 
taining to the office of high- ſheriff, or to contract 
for any of the ſaid offices, on ſorfeiture of 500 J. 
one moiety to his majeſty, the other to ſuch as ſhall 
ſue in any court at VMiſtminſler within two years 
after the offence.” Stat. 3 Geo. c. 15. ſet, 10. 
« Nothing before in this act ſhall binder any 
high-ſheriff from conſtituting an under-ſheriff or a 
deputy - heriff, as by law he may; nor to hinder 
the under-ſheriff, in cafe of the high - ſheriff's death, 
when he acts as thigh-ſheriff, from conſtituting a 
deputy; nor to hinder ſuch ſheriff or under-ſheriff 
from receiving the lawful fees of his office, of 
from taking ſecurity for the due anſwering the ſame z 
nor to hinder ſuch under-ſhetiff, deputy-theriff, 
| ſeal-keeper, Ic. from accounting to the high-ſhe- 
riff for all ſuch lawful fees as ſhall be by them 
taken, nor for giving ſecurity. ſo to do; nor to 
hinder the high-ſheriff from allowing a ſalary to bis 
under-ſherff, Ec. or other officers.” 14."/67. 11. 8. 
Debt brought by a ſheriff againſt his bailiff, on a What is not Tet 
bond given to the ſheriff to execute all precepts, to 5 ä 
arreſt without fraud, to bring in bail- bonds, and to 25 
pay to the ſheriff or under-ſheriff one ſhilling and 
eight pence as a fee for every defendant's name in 
every warrant in meſne- proceſs, and to do ſeveral 
other things which belong to his duty, to execute 
his office faithfully, and to indemnify againft eſcapes; 
The defendint pleads" ſpecially: to every particular WW 
condition, that he had performed it, and pleads tage 
he paid twenty pence for every name in every war- 
rant on meſne proceſs. The phititiff replies, that 
a Capiar was taken out againſt F. S. and a warrant 4.39 
granted, and he did not pay the twenty penee:”. The * 
defendant rejoins the ſtatute 23 H. 6. c. 0. and 
ſtat. 3 Geo. c. 15. ſeft. 8 that no ſheriff ſhall let 
71 1 85 3 1 ES 0 4 + 


Iſt High-Sheriff. Chap. 1. 
de tet the office of ſheriff, weder hetiff or r bailif, to 
wo Sc. Plaintiff: demurs.. wo 
It was lield by the court, that this 3 is a lawful 
--banif of indetnnity to the ſheriff, and no letting to 
farm; aud the twenty pence ig expreſly allowed as a 
fee to the ſheriff for i Airjeſt 3- beſides, neither of the 
Departure. acts makes the bond vid far letting to farm; beſides 
itt is a departuf® in the deſendant to plead firſt be 
had paid he. twenty pence, and then rejoined he 
ought not to pay it, and he pleads a plea at common 

| law, and then coins 2 Waters which is IR 

| * Rep. 368. 

How he may be Though the ſheriff be 1 much favoured. and _ 
> aka wa ſpeed in the law, and in the very execution of 

ecriminals; yet be ſhall be guilty of homicide, for 
not obſerving the order; of: law in putting a con- 
demned man to death. 3 HH. c. 7. P. 52. c. 101. 
$5 211, 417. . H. P. C, 433, 454, 466, 501. 
2H. HP. C. 411. FA. Cr, Law 207. lee Stat. 
25 Geo. 2. c. 37. to ren the ihaxeid crime of 


murder. 

2 to l. . The ſheriff ſhall within fix kalendar mopths 7 
legiance, ſopre- his election, take and ſubſcribe the oaths of allegiance, 
macy, and ab- ſupremacy, and abjuration, in one of the courts 

— at Heftmin/ter, or at the general or quarter ſeſſion 
ot the place where he ſhall tho ar reſide, between the 
8 * hours of nine and twelve in-the forenoog,. and no 
| dther. Stat. 1 Geo. f. a. c. 13. ,. 2. 2 Geo, 2. 

5 c. 31. / 3, 4. 9 Geo; 2. c. 26 3.80 

. e | phy, The ſheriff ſhall within three. months after, bis | 
ſubſcribe the de- eleftion, receive the ſacrament accoding to the 
claration againſt, uſage of the church .of England, in ſome public 

1 chuteh, on the Lord's day, immediately after divine 
ſervice and ſermon: and in the court where he 
„ takes the oath, (as above) he ſhall firſt deliver a 
3 certificate of ſugh bis receiving the ſacrament, un- 
3 det the hands of the miniſter and church- warden, 
1 and ſhall then make proof of the truth thereof by 
—_. 7 two witneſſes on oath. -; He. ſhall alſo, when he 
es? tales the ſaid oaths, make and ſubſcribe the decla- 
Mot take an ration againſt tranſubſtantiatian. Stat. 25 Car. 2. 
eee 7 2, S 9. And ths as before he takes 
= upon 
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upon him the exerciſe of his office, an oath for the | 
due execution thereof. Stat. 3 Geo, MJ 3+ eat, 18 . 


ag Sir C. P. inight, 4% ſincerely promiſe and F _ of the oath 
ſwear, that I will be faithful, and bear true allegiance © * e. 
77 his WIR King ( N BY: help me . Ld 
1 Geo. ſt. 2, c. 13. 


* 


1 Sir C. P. knight, do fwear, that I do from my Form of the cath 
heart abhor, deteft, and » fon, as impious 455 here- of ſupremacy, 
tical, that damnable dofrine and poſition, that Princes 
excommunicated or deprived by the Pope, or any autbo- 
rity of the Ste of Rome, may be depoſed ar murdered 
by their Subjetts, er any other whatſoever, And I do 
declare, that no foreign prince, perſon, prelate, flate, 
er potintate, hath, or ought to have, any juriſdiftion, 
power, fuperiori ty, preeminence or authority, eccleſiaſ- 
tical or * ſpiritual, within this Realm. So help me 
God, Stat, 1 Ged. ft, 2. c. 13. 5 


7 Si C. P. In ne, do truly and fury, acknoy- Form of the oath 


ledge, profeſs, te . and declare in my conſcience, be- of abjuration, 
fors God and world, that our ſovereign lord King 


774 is lawful and rightful King of this realm, ,and 
all ot 5 hit Majeſty's dominions thereunto balonging. 
Aud T4 Hrn and ſincerely declare, that I de be- 
lieve in my conſcience, that the perfon pretended 10 be 
prince of Wales, during the life of the late King 
James, and ſince his deceaſe, pretending to be, and 
taking upon himſelf, the file and title wth King 7 
England,” by the name of James the Third, ar 0 
Scotland, by the name of James - the Eighth, er the 
Alle and "Hike of King of Great Britain, hath not any 
right or 45 the whatſoever, 10 the crown of this realm, 
er any other the dominions thereto belonging, And 1 45 
Tenotnce, refuſe, and abjure any allegjance or obedience 
'#0 hin __ I do fwear, that 1 il. bear faith 
and true allegiance ta his Majeſty King George, and 
him will defend, to the Pur of my pawer, againff 
ail troitertus Ly at e whatſoever, 
5 42 x ww 
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which ſhall be made pil his- per ſan, cron, or dig- 
nity. And I will. do my endeavour, to diſclſe 
and inake kiuwm to bis Mai, and bis . ſucteſſors, 
all treaſons and traitergus conſpiracies which. I ſball 
know to be againſt him, or any of them. And I a 
| faithfully. promiſe, to. the utmoſt of + power, to ſup- 


fort, maintain and defend the ſucceſſion of the crown 
againſt him the ſaid James, and all other perſons 
whatſeever ; which ſucceſſion, by an ad, intituled, 


An act for the further limitation of the crown, and 


| better ſecuring the rights and liberties of the ſub- 
| je, is and Hands limited to tbe princeſs Sophia, elec- 
toreſs and dutcheſs. dowager of Hanover, and the heirs 
Ap ber body being proteſſanti. And all theſe things 1 
| unly and ſincerely acknawledge and fwear, ac- 
cor ing io theſe expreſs words by me ſpoken, and ac- 
cordlin "to the plain and common ſenſe and underfland- 
1 "the ſame GN without, any 2quivocation, men- 
tal *evaſim, or fecret "reſervation robatſocuer. And I 
do make this recognition, acknowledgment, aljuration, 
Tenunciation, and promiſe, heartily, -avillingly, and 
= upon the true 7 of a Chriflian: . * ON: oe 
Vet. 1 Geo. ſt. 257 0. 1.2, a 


Shall receive the 64 «No perſon ſhall be placed, ede, c or ks, 


. office of mayor, alderman, recorder, bai- 
5 clerk, common pouncil man, or ather 
of magitiracy, or place or ttuſt or other em- 


* 
* - 
. *% I + 


vey relating to. or concerning the govern- 
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cingue ts, and TS, and o 
towns Cable this Ke 4, that ſhall not have within 
woe ok next. 1 fie leon or choice taken 
; Aictament of the s fupper,. acco 
Tights of the church 1 England ; 0 d Sau 
Theredf, © every ſuch placi and YE Is 
EYE "declared to be rod, hk 13 Cher: 2 
3 feet. 8 
Ic was Fo the court,” that. ever ſince. the ma- 


was oleh alder an of a corporation, he never in- 
ay upon the at as an "Excuſe, but INS to 
2 a 


ung hereof, when a 1 who was a diſſenter 


Chap. + oh Sie 


favout of the elected who 
the e e act never deſigned to exempt diſſen- 
ters from beating offices in the ggdvernment, but 


ragement to ſome men to perſiſt in their noncon- 
. formity, on putpoſe 20 avoid offices of bürden and 
0 charge, inſtead of bring} ing them to conform; which 
I was chiefly intended 'by that: Matute. - And therefore 
. they decke, that 18 muſt ſubmit to a fine, as 
others had done But becauſe one of the J 
nd, a5, was 0 2 the ir the lord keeper alſo) 
was of a contrary & 2p ere that the defen- 
k 


NY dant was” ſufitien the by- the corporation. 
n, act, ig being .difabled to 1 ff any off or employ- 
ad ment of profit," and now to puniſh him by an infor- 


matich, would be a double puniſhment for one of- 
fence; which the law. will not allow ;) therefore 
there being a Capias againft' the. defendant fro fine, 


Marks and no more. 4 Mod. 269. Gif. Cod. 
506, cited” in 10 Mod. 18 8 


lea, in this caſe, that the being a diſſenter, and 
un qualified - by this act, the election Was void ; and 
that: the 9 40 for farfeiting 201. upon“ refufzl affer 


abſolutely. incapacitated by the ſtatute, there w 
really no. election; and ſo he could not refuſe aft 
electlon. 2 Ventr. 247. Gibf. Cid. 506. 


choſen ſheriff of London, and Middleſex; and refuſed 
a to take upon him the office; for which an informa- 
ma- tion was moved for againft bim / as it is an office in 


enter which the publick- are intereſted, and ther efore not 


r in- be compenſated by a pecuniary ſatis a&tion to the 
d to city. But upon rc peer the court diſcharged 
2 Wie rule; it appearing” that there were aQts of com 

C3 mon 


a fins: | And it was alfo declared in the ſame caſe 
(which Was, whether 4 diſſenter being choſen ſheriff 
of Nerwith, an not . 108 fy the ſacra- 
ment as che ditects, the election was void, in 

ho derlined the office ;) that 


to eſt bild a ſucceſſion of. petſons who were well 
affected to it; for otherwiſe it wouid be an encou- F 


and he now. appearing” in court, he was fined five 


But ff four "years before, this was adjudged as 4 good 5 
election did not take place, becauſe the perſon 15 5 


Defendant was one of the diſſenters who was 


21 


22 


mon council that had provided penalties 970 refu- 


it is doubtful whether the refuſal is crime or not, 


not, within one year next before, have- taken' the 
the ſtatute of 1 N. & Mar. c. 18. or exempting pro- 


: 22 ſtill is a proteſtant di 


and ſtill does frequent the congregation of religious 
county of Middleſes 3. an 
taken, the facrament of 'the Lord's ſupper according 


1 lince Hay 1751: that of theſe W the lord 
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ſers, which is the proper .xemedy ; eſpecially where 
which bath never yet been ſettled. n this caſe. the 
facts are agreed, and the only, doubt is in point of 
law, and therefore more proper for a civil ſuit; and 
ſo was the opinion of the court, in the caſe of 
ackliton of York in lord Hardwict's. time, How- 
ever they declared, that if after the point was deter- 
mined against the diſſenters, others ſhould refuſe; it 
might be a foundation to move for an information, 
2 Sera. 119 35 
Aa action was "brought. in the ſherilf's court, 
n a byrlawy for che penalty of 600 J. againſt the 
x for refuſing to. ferve the office of ſheriff 
of Londen, The defendant pleaded this Ratute, that 
no perſon would be choſen into ſuch office vw ſhall 


ſacramęat e to the Tights of the Cl Tk of 
England; and ind thereof, every ſuch Choice i is 
l to be void, ae defendant further pleads 


teſtant iſlenters from pena ties contained in former 
Acts. Then the plea avers, that the ſheriff, of 
London are officers wl fire the 13 Char, 2, were 
perſons bearing ſuch office ; that the defendant” was 
enter fro the church of 

ngland, a, perſon of a ſcrupulous conſcience i in the 
exerciſe of religion, and during all that time has 


worlhip amongſt proteſtant diflenters, The defen- 
fant then ſtates, that he' took the oaths, and ſub- 
{cribed the declaration, according to the act of tole- 
ration, in the year 17 51, at the ſeſſions held for the 

4 that his taking the oaths 
was uly regiſtred in the court of ſeſſions: that he 
had not within ore year before the ſuppoſed electiol 


to the rights of the church « of England, nor has be 
at any time ſince done it, nor can he in _confeienct 
take the 1 nor was ße bound to take the fame 


8 on 
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mayor, aldermen and citizens had notice; and that 


by reaſon thereof, and of the act of parliament 
made for governing corporations, the mayor, alder- 


men and citizens aſſembled in July 1745. and the 
livery. were prohibited from electing, and had no 


power to elect. him ſheriff; that he was diſabled 


from, and incapable of being elected; and that the 
ſappoſed election of him was void. To this plea, 
the plaintiff replied, that by the ſtatute of the 
5 Ge c. 6, ſect. g. it is enacted, that no perſon 
choſen into ſuch office ſhall be removed or otherwiſe 


| proſecuted, for omiſſion of taking the ſacrament, 


nor ſhall any incapacity or difability be incurred by 


' reaſon; of the ſame, (unleſs he be removed, or pro- 


ſecution commenced, within ſix months. ) : To this 
replication the'defendant demurred; and the. plain- 
tiff joined' in demurrer. And judgment was gwen 


. for the plaintiff in the ſheriffs court. 


The defendant ſued a writ of error, bofors the 
mayor. and ſheriffs, in the court of anne 3 
the judgment was there affirmead. 

A writ of error of this judgment given in "the 
Huftings: was brought: before the commiſſioners of 
St. Martins le Grand. The judges named in the 


commiſſion were the chief baron Parker, Mr.] juſtice 


Fefter,, Bathurftl, and Milnot. The plaintiff in the 
original action pleaded, in nulls oft erratum. The 
cauſe was argued three ſeveral times by the moſt emi- 


nent counſel. in the profeſſion. The counſel for the 


defendant objected to the declaration, becauſe. the 
plaintiff had not: ſtated therein, that the city of 
London had any right either by charter or preſcrip- 

tion to elect the defendant ſheriff: and the by-law 
being made to regulate this franchiſe, it ought to 
appear on the face of the declaration, that they * 
intitled to the franchiſe ; which can only be by 
charter or preſcription. But the judges being una - 
nimous in their opinion upon the real merits of this 
cauſe, declined giving any opinion upon this point, 


though they all ſeemed e was — 15 
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have wilfully 
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Mr. juſtice fler delivered his opinion to the fol- 


_ Jowing o ffect: I ſhall found my opinion upon the 


toleration and corporation acts. I ſhall conſider the 
corporation” act, in the light of a prohibition to the 
eledtors. It was conſidered in that light in the caſe 
of the mayor of Guildford and Clarke. 2 Vm. 247, 
248. Notwithſtanding there were in that caſe ex- 
ceptions to the declaration which were ſaid to be 
fatal, yet it appears by the report, that the court de- 


| Iivered: their opinion in this manner, that the 


matter pleaded by the defendant was a good bar; 


that to make n default in the defendant, there muſt 


heve bern an election antecedent, and the election of 
ſueb à one as the defendant is, is abſolutely prohi - 


bited by the ſtatute: then I add, that fince the cor · 


oration at is prohibitory tu the now they 
after notice choſen the defendant, they 
have contravened that whole prohibition, and acted 
contrury to it; and I am of opinion, chat the elec- 
tion is @ mere nullity. Fbe preamble to acts of par- 
liament is the great window by which light is let in 
upon the ſenſe of them. If you conſider the pre- 
able” to the corporation act, it will appear beyond a 
doubt, that the intention of the legiſlature in paſſing 
the torporation act, n to exclude proteſtant dif- 


enters of all denominations from:corporation offices. 


The able to the act, after making ſhort men- 
tion of the late troubles,” ſays, ** To the end that 
the ſupciſſion in ſuch corpbrations may be' moſt pro- 
bably perpetuated in the hands of perſons well af- 
feed: to his Majeſty and the eſtabliſned government, 
it being too well known, that notwithſtanding all 


dis Majeſty's endeavours, and indulgence in pardon- 


ing whye is paſty nevertheleſd many evil ſpivits are 
if "working ; ſor prevention of the like miſchief 
Wr the time to come, and for preſervation of the 


 publick peace both in church and ſtate, Be it enact- 
ed, und ſo on. Fheſe were the motives upon 
- . which the legiſlature proceeded in making this act. 
Phe mean they made uſe of to effect theſe ends 
were two: one regards the perſons who were at that 
time in corporation offices : the other, thoſe who 

" > 3 . : ; 


ſhould 
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ſhould come into ſuch offices of truſt for the future. 

The act, in order to accompliſh the great ends for 
which it was made, is very particular: No 

perſon ſhall for ever hereafter be placed: or choſen in 
or to any of the offices or places aforeſaid, who ſhall 2 
not have within one year next before ſuch election 
taken the ſacrament of the Lord's ſupper according 
to the rights of the church of England,” And then 
it goes on, and ſays, that Every perſon fo placed 
or choſen ſhall take the oaths and ſubſcribe the de» 
claration at the fame time the oath. of office is ad- 
miniſtred; and in default thereof, every ſuch aler- 
tion is declared to be void.“ This clauſe, as I tab 
it, conſiſts of two branches, compleat, dictinct, in- 
dependent in their own nature. The firſt regards 
perſons who have 4 right, and have power in poi 
ſeſñon; the ſecorid regards thoſe who ſhould be can- 
didates, and bo elected hereafter. The firſt is in 
my opinion prohibitory upon the electors. It lays a 
reſtraint them, in the exerciſe: of their power 
of electing. It confines them to perſons h- con- 
form to what is pre ſeribed by the act. The words, 
as I read them, ate that no perſon not previouſly 
qualified ſhall be for ever hereafter elected. What 
is that but ſaying, that no perſom having power to 
elect, ſhall ęlect any perſon not previouſſy qualified 
as the act directs. I cannot make out any diffe- 
rence between the two terms, that the election ſhall 
be void, and that they ſhall not ele& ſuch perſons; 
The ſecond branch of this: elauſe, regards only 
the condition of the candidate. It goes upon a ſup- 
poſition, that a candidate may be elgible, and actu- 

ally elected into the office; and upon that ſuppoſi 

tion, it requires a form to be gone through by him, 

and in default thereof his election is declared to be 
void. I do not found my opimon upon this branch 
of the. ſtatute, but upon the other, which (Ltake 
it) prohibits the election of à porſon not previouſiy - 
qualified. — As to the words in the ſevond branch, 
That in default thereof the electionſſhall be void, 
I think that according to true grammar, and the 
ſri meaning of the words, it means: plainly- this 
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to the defendant: He is now called upon under a 


hig þ-Sheriff; Chap. 1. 


in default of thoſe things being done, which are re- 
quired to be done by a candidate after his election, 
and not in default of that which this act no way re- 
quires. The corporation act does not require from 
any perſon who is a candidate for a corporation of- 
— that he ſhall take the ſacrament: he is under 
another - obligation to conform to the eſtabliſhed = 
church. And though I admit that the rubrick did 
formerly enjoin oonformity to the eſtabliſhed church, 
yet in the conſtruction of the words, In default 
thereof the election to be void, we muſt confine 
ourſelves" to thoſe duties which this ad alone re- 
quires. - We muſt do ſo in common grammar and 
conſtruction. Here is no running into the other 
branch of the clauſe in order to conſtrue this. If 
then the act is prohibitory upon the electots, the 
conſequence will be, that if they having due notice 
of the incapacity. of the candidate, procged not- 
withſtanding to the election of — elared hy 
the ſtatute to be not eligible; the whole proceeding 
will be a mere nullity, in contravention of the pro- 
hibition to the electors, wilful, open, and undiſ- 


guiſed.—A right of action cannot accrue. to the 


corporation from ſuch an improper proceeding, 
contrary to the ſtatute, prohibited by the ſtatute, 
and conſequently null and void from the beginning. 
Thus it ſtands with: regard to t ation.— As 


penalty, to uſutp an office upon the crown; which 
uſurpation will ſubject him to a criminal proſecution 

and all its conſequences. A ſtrange dilemma this: 
to be obliged to uſurp upon the crown, or forfeit 
the penalty of the by-law. Can the by-law purge 
the uſurpation? A by- law cannot purge or excuſe 
an uſurpation. It would be abſurd then to ſay, it 
can oblige a man to uſurp.—It has been ſaid, that 
all corporations have a right to the ſervice ob, their 
members. All: corporations, under. proper limita- 
tions, certainly have this right, But ſtill it is a 
right ſubject to the controul of the legiſlature. And 


in matters of election, they muſt ſubmit to ſuch 


regulations as the ſtate ſhall think fit to make. It 
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is asked, ſhall perſons who live in open eontempt of 
all government in A fate, ſhelter themſelves under 
this act? That yras ſaid in Larwod's,cafe ; and it; 
has been, thrown put in, this caſe, not yery decently. 
It is ſufficient. at this time to ſay, that the cafe of 
debauchees and infidels was not in the contemplation; 
of the Jegillature at, the time this ac was made: 
Conſequentiy this act cannot extend to them, This 
act was plainly levelled at perſons of quite a diffe - 


y * 


ent character. It was not Jevelled at atheiſts or 
mae, but proteſtant di flenters,.. beſides the defen-: 
dant does not endeavour; to ſhelter bigiſs}f,undes the, 
idle; excuſe which the, objeQion, puts him to, of. be: 
ing an, atbeiſt, debauchee, or an .inhde}. || But; the 
fendant, as be pleads the toleration act, aves.that. 
he; does not live in open diſobediener to the ordi- 
nances pf the church, although be has, taken ſome 
ſcruples in regard to the mode of;adminiftrajon in 
the eſtabliſhed church he, is real and ſingere in his; 
ſcruples, and lives in obedience to the ordinaices of 
the church. Diſtinction has been made in the ar- 
gument, between the acts and proceedings being void 
in themſelves, and only voidable. Phe anſyer I 
give to that is, that the point now in queſtiot will 
not turn, nor do I put it upon that branch q the 
clauſe which deelares the election void, but upon 
that which abſolutely prohibits the election, and 
conſequently renders it a mere nullity.—It has been 
ſaid, that the conſtruftion now contended for i par- 
tial to diſſenters, in excuſing them from offices. of 
burden. I fay, yes, it is; and it therefore exdudes 
them from all corporation offices which are attend 
with profit and honour. It would be abſurd te fay, 
that the ſame law that exempts them from the one, 
as perſons unworthy. of a public truſt, has ſtill left 
them liable to the other offices, be the truſt that 
attends the office what it may. The truſt attending 
the office of ſheriff of the city of Land is a high 
truſt. Therefore if proteſtant diſſenters are ex- 
cluded from offices attended with profit, merely as 
perſons not worthy of, à public truſt; it would be 
e Taps, ther enen, 
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Brandes of the act, fronr wflich this intent may be 


ebeched ; btit Fan clearly of® this opinion, from 
the vbole ſpirit att” frame of it © The act of tole- 
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Chap 1. High-Sherlf. 


acting as preachers in diſſenting congrega- 
tions, they are exempted from ſerving upon juries, 
and from public oſſices, as fully as thoſe of the, efta- 
bliſhed church are by the common law. Upon the 
whole, the corporation act being prohibitory upon 
the electots, every election contrary. to it is a mere 
nullity ; and the toleration act having diſpenſed with 
the conformity of the defendant in this particulars 
the judgment 17 be reverſad. 

Mr. juſtice Zlmete The great queſtion 
cauſe is, ” Whether the plaintiff in the original action, 
under. all the circumſtances diſcloſed * the plead- 
—— is — —2 4 this ſum of 600. — 
tat. part of the .by-law . ſtated ins the declarationg 
which directs, * © every perſon. elected into the 
office of ſheriff, ſhall. ped; fanny the - lord. 


mayor 
and aldermen, and become bound in a bond for ta- 
king the oath of office an the vigil of St. Michaal. 


Lam of opinion, the plaintiff is not intitled tu re- 
cover in this action, and that the judgments which 
have been given in this — . reverſed. 
Several, poſit ions have been laid down, by the caun- 
ſel who argued in chis caſe, that are eleat and in- 
diſputable : Firſt, It is clear, that of common right 
2 power is inherent in every corporation to call upan 
their members for the performance of all corporate 
duties. Secondly, That the execution of corpora- 
tion offices is one of the duties. Thirdly, That a 
power of making by-laws is incident to every cor- 
poration. Fourthly, That a by-law, impoſing a fine 


far the refuſal of a corporation office, ia good. It is 


equally. clear, that the right every corporation has, 
of r ee their members to execute 


gran! laws of the land. The true; queſtion. ig, 
r the rigbt bas not been abridgad in ithepre- 


—— 4 and what will be the legal conſequences 
of ſuch abridgement,?—The unhappy ſituation the 
toyal family and the nation had bern in, : before: the 
reſtoration, made the legiſlature willing eo guard 
We e r _ 

oT 
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. Hicch- Sheriff. Chap, i 
_ ceffary to e the corporations in an arbitrary 
way, by removing ſome officers, and placing others 
in their room who were better affected, and alſo by 
providing d for the future. The method they 
took was, by veſting a power in commiſſioners (as 
we find in the former part of the act) to turn out 
whom they pleaſed, and place others in their offices, 
Of theſe they did not require any ſacramental quali- 
fication, becauſe while the extraordinary power ſub- 
liſted, there was another check or controul z but 
when that commiſſion expired, they did not then 


chuſe to reſt upon oaths and declarations, but the fit- 
neſs of men by their antecedent religious habit; and 


made the having received the ſacrament, according 
tothe rites of the ehurch of England, the critetion by 
which that fitneſs was to be determined. "They did 
not propoſe it as a teſt, to be given after, or at his 


election; becauſe they thought that the charms of 


power in poſleffion might make ſudden converſions, 
which might not always be ſincere. The intent of 
the legiſlature is expreſſed in the ſtrongeſt terms, to 
effectuate ſuch an intention, Provided that (after 
the expiration of the commiſfions) no perſon ſhall, 


| for ever hereafter, be placed, elected, or choſen, in 


or to any of the offices or places aforeſaid, that ſhall 
not have, within one year next before, taken the 
2 3? and ſo on: * and in default hereof, 

ſuch election is hereby declared to be void.“ 


2 Now! this clauſe is not addreſſed to the party elected, 
but to the electors. The prohibition is laid moſt 


clearly upon the perſons'who had a right to elect. It 


s the voice of the legiſlature, commanding them not 
_ 40 cleft ſuch perſons. © An election, contrary to that 
prohibition, is a tranſgreffion; and in this caſe it 
ns a wilful tranſgreffion, becauſe they had notice 
that Evans was one of thoſe perſons: if wilful, then 


a moral wrong, which can never lay a foundation 


for an action it a court of juſtice, Courts of juſtice 


are to inforce the will of the ſociety. Laws ma- 


niſeſt that will; and it is the duty of cburts of 


juſtice to carry theſe laws into execution: but they 
are not to ſuſtain actions for doing what the ſociety 
. N89 
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Chap. 1. HightSherſff, 
has forbid. The iujunRion not to elect, extinguiſhes 
the right to elect. The act does not make the of- 


fice, but the election, void. The election in the 


| preſent caſe is an infraction of the law, and right can- 
not ſpring out of wrong. —If an act of parliament 
was, with a clauſe, that all unmarried men ſhould 
be capable of being elected, this would work a re- 
leaſe of the original contract as to ſuch perſons. A 
valid election is a condition precedent to the right 
which the corporation has to command, and to the 
obligation on the members to obey. It has been 
ſaid, that this act was not made to eaſe diſſenters, 
but to puniſh them; and that an exemption from 
burdenſome offices will be an eaſe; that the office of 
| ſheriff being one of thoſe; it will be giving the act an 
effect which the legiſlature did not intend; that it is 


more agreeable to the intention of the legiſlature to 


conſtrue. the office void as to the perſon elected, and 
good as to the. corporation, who are puniſhing as for 
contumacy. - This is. the ſubſtantial part of the ar- 
gument. Many caſes have been cited, where acts 
have been deemed good to a certain degree, and void 
as to all others; but there never was, and it is im- 
poſſible there ever ſhould be, a caſe, where the word 
void was conſtrued in ſuch a manner, as to make the 
act void as to a perſon who broke the law, and good 
As to the perſons who have concurred in breaking it. 
The only point the legiſlature had in view was, to 
ſecure the power to perſons who outwardly profeſſed 


the religion of the ſtate. The puniſhment of non- 
conformiſts, by excluding them from power, was the 
conſequence, not the end of the law. We, as judges, 


ought to expound the law with the ſame ſpirit it 


was made; and therefore ought not to conſtrue it as 


a vindictive law, for any purpoſe but its own end. 
Whethef this caſe occurred to the legiſlature, or 
how they thought it ſhould be determined, does not 


appear. Different men may make different conjee- 


tures; but arbitrary \conjeRures never ought to be 
the baſis of judicial determinations. If it had occur- 
red, and they had intended to have made any dif- 
erence between burdenſome. and lucrative yr 
4 | | I en y 
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— Digh-Sherſf, Chap. 1. 
they would have taken notice of it. The conſtruc- 
tion now muſt be the ſame: ſuppoſe it had been the 
office of chamberlain, and the queftion put to the 


legiſlature ? The anſwer muſt have been, We in- 


tend to keep» nonconformiſts out of power, and there- 


Fore we command corporations not to elect them. 


They cannot be expoſed to a penalty for not execu- 
eing. an office to which they cannot be elected: the 
xxemption from both makes it equal. As to what 
as ſaid, that perſons may be qualified for a lucrative, 
ani not for a burdenſome office, I do not fee how 


 Jach a caſe can exiſt; for if they are qualified to 


accept a lucrative effice, they are qualified to bear a 
burdenſome one. It e that it was only a 

in them but it does not prove, that the 
cruples of other diſſenters are ĩimaginary. It would 
be as unjuſt to judge of the ſoruples of all the diſ- 
ſenters, by the conduct of ſome, as to judge of the 


doctrines of the eſtabliſhed church, by the lives of 


ſome of thoſe who prbfeſs it. It has been urged, 


cdbemſelves; if ſo, hen the incapacity ariſes — 


® This opinion 
does not appear 


nin Sk:naer, 


on account of a diſability. occaſioned by his own de- 


aft did not mean to exempt diſſenters from relative 


that a-man ſhall not be permitted to excuſe. himſelf, 


fault; that is an aggravation: of his offence, to ex- 
euſe-one crime by another; and that the toleration 


duties. Inſtances have been mentioned of perſons 
out of their ſenſes, who are not allowed to difable 


natural diſability; 2 ri in the caſe of a diſabili 
ariſing from \negleQ; Firſt, I deny the rule. 


Stin-57 6, Nunberdert was of a different“ opinion. 1. 


any ſeem. hard, that a man ſhall avoid his own acts 
for:darcls of men, and not for a viſitation from hea- 


wen; bat the teuſon is, that the law has directed a 
mode of inquiry, und the King is to take madmen 
under his immediate 


-and after office found, 
xo:avoid ſuch acts ag he thinks proper. 5 Mea. 421. 


— eunnet be ehoſen into corporation offices. 
An Ag. Caſ. Mr. 279, Lord King has drawn a ra- 


. -tional line between the acts done by an inſane per- 


fon to the prejudies of others, and the acts done by 


ou W 
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is no authority in the preſent eaſe, becaufe it is 
clear, that the toleration act was not pleaded, and 
it was only the opinion of two judges againſt Sir 
Samuel Eyre. In 4 Med. 274. Lord Somers is ſaid 
to have been of the ſame opinion as Sir Samuel 
Eyre. The fine was only five marks, which ſhews 
the judges thought it a tender caſe, I obſerve, it 
was admitted in that caſe, that if a man be diſabled 
by judgment to bear an office, there he is excuſed, 

| becauſe judicium redditur in invitum. Why then 
ſhall not an act of parliament excuſe, which is the 
judgment of the whole legiſlature? As to Sir Jobn 
Rend's caſe, which was mentioned, it was an in- 
formation in the Exchequer, 28 Nov. 26 Car. 2, 
He was appointed ſheriff of Hertfordſhire, was ſworn, 
and took upon himſelf the execution of the office; 
caſe very different from this, for he was capable of 
the office at the time he was appointed, and had 
been in poſſeffion, In the preſent caſe, the defendant 
was not eligible. Sir Jahn Read had alledged a diſ- 
ability which it was in his power to remoye, and 
which it was his duty to remove ; but here the de- 
fendant's receiving the facrament muſt be precedent, 
and fince the toleration act, it is not his duty to 
receive it. Box. and Wollaſton, another caſe cited, 
turned upon the informality in the plaintiff's re- 
plication, Had it been determined on the point it 
is now produced to prove, it would certainly have 
been mentioned by chief juſtice Holt and Eyre, as a 
caſe in favour of their opinions. The caſe in 3 Lev. 
116. differs as much from the preſent caſe, as be- 
tween legally and illegally elected. I am thereforg 
_ of opinion, that the judgment ought to be re: 
yeried., ; 

The other two judges delivered: their opinions to 
the like effect, and the judginent wgs reverſed. 
Burns Ecelgſtaſtical Law 50g, N ; 


I do declare that I do Jeliene, that there Is not any The dedjarati 
tranſubſlantiation in the ſacrament of the Lord's Sup- againſt trankehy | 


ger, or in the elements of D ead and wine, at 9 taniaten: 


The oath of of- 
fice, 


ÞHigh-Sheriff. | Chap. I, 


' the conſecration thereof, by any perſon whatſoever, Stat, 
2s Thar; 2, c. 2. fect. 9. | 


This particular oath of office, which is ſaid * to 
be by the antient common law, and contains a con- 
ciſe account of the nature and ſeveral branches of 
the ſheriff's office. The antient oath is ſet down in 


Dalt. Sher. q. 


But there being in the antient oath ſome things 


which were thought too ſtrict + with reſpect to 


ſheriffs, inſtead thereof the following oath ſhall now 
be taken by all high ſheriffs, except the ſheriffs of 
Wales, and of the county palatine of Chefter, viz, 


JC. P. do ſtwear, That 1 will well and truly ſerve 
the King's Majeſty in the office of ſheriff of the county 
of Eſſex, and promote his Majeſty's profit in all things 


| that belong to my office, as far as I legally can or may. 


J will truly preſerve the King's rights, and all that 
belongeth to the crown; I will not aſſent to decreaſe, 


leſſen, or conceal the King's rights, or the rights of his 


franchiſes; and whenſoever I ſhall haug knowledge that 
the rights of the crown are concealed or withdrawn, be 


it in lands, rents, franchiſes, ſuits or ſervices, or in 


any other matter or thing, I will do my utmeſt to make 
them be reſtored to the crown again; and if I may not 
do it myſelf, I will certify and inform the King thereof, 


or ſome of his judges ; I will not reſpite or delay to levy 
the King's debts for any gift, promiſe, reward, or fa- 


wour, where I may raiſe the ſame without great grieu- 
ance to the debtors; I will do right, as well to poor as 


to rich, in all things belonging to my office; I will do no 


wrong to any man for any gift, reward, or promiſe, nor 
for favour or hatred ; I will diſturb no man's right, 
and will truly and faithfully acquit at the exchequer all 
thoſe of whom I ſhall receive any debts or duties be- 
lenging to the crown ; I will take nothing whereby the 


* Dy. 168. 5. pl. 19. ES OD 
+ See Cro. Car. 26. Several exceptions taken by 


Lord Cote to the additions made to the antient oath, and 


annexed to the Dedimus to ſwear him ſheriff of Bucks. 
| . King 


— 


Chap. t. Hfgh-Sheriff, | 
King may loſe, or whereby his right may be diſturbed, 
injured, or delayed; I will truly return and truly ſerve 
all the King's writs, according to the bęſt: of my ſkill and 
knowledge ; 1 will take no bailiffs into my ſervice but ſuch 
as I will anſwer for, and will cauſe each of them to take 
ſuch oaths as I do, in what belongeth to their buſineſs 
and occupation ; 1 will truly ſet and return reaſonable and 
due iſſues of them that be within my bailiwick, accord- 
ing to their eſtate and circumſtances, and make due pa- 
nels of perſons able and ſufficient, and not ſuſpected or 
procured, as appointed by the flatutes of this realm; I 
have not ſold or let to farm, nor contracted for, nor 
have I granted or promiſed for reward or benefit, nor 
will 7 ſell or let to farm, nor contract for, or grant for 
reward or benefit, by myſelf or any ot her perſon for, or 
for my uſe, directly or indireftly, my ſheriffwick or any 
bailrwick thereof, or any office belonging thereunto, or 
the prefits of the eee, to any perſon or per ſons whatſa= 
ever; I will truly and diligently execute the good laws 
and flatutes of this realm, and in all things well and 
truly behave myſelf in my office, for the honour of the 
King and the good of the ſubjefts, and diſcharge the ſame 
according to the beſt of my ſtill and power. So help me God. 
Stat, 3 Geo. c. 15. ſe. 18. 


Which ſaid oath is hereby ordered and enacted to 
be adminiftred and given by ſuch commiſſioners as 
ſhall be named and authorized to adminiſter the 
foregoing oath to the high ſheriff in the country, 
when and ſo often as a commiſſion or dedimus ſhall 
be ſued forth of the proper court for that purpoſe, 
or by the barons of the ſaid court, or one of them, 
Tm 0 ſaid ſheriff deſires to be ſworn in town. 

ib. | 

The ſheriffs of Wales, and the county palatine of 
Cheſter, ſhall not be obliged to take the aforeſaid 
oaths, or either of them, but ſhall ſtill tzke the uſual 
and accuſtomed oaths as they have formerly done, 
except the words following, wiz. Le. hall be divelling 
in your o0n proper perſm within your batliwick, for the 
ime ye ſhall continue in the ſame office, except 75 
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. be otherwiſe licenſed by the King ; which words ſhall 
hereafter be left out of the ſaid oaths. Id. ib. 


4 e have taken the oath of the within mentioned Sir 

dedimus. C. P. knight, ſheriff of Eſſex, by virtue of this turit 
to us directed, (ſuch a day and year) truly and faith- 
fully to execute the office of ſheriff, as well according to 
the form of a certain ſchedule to theſe preſents, as to 
the tenor of the writ and ſchedule of the writ aforeſaid 


% 


likewiſe annexed, as that writ orders and direcii. 


Entering into = The new ſheriff muſt go into the remembrancer's 
recognizance for Office, in the Exchequer, to enter the recognizance 
payment of his with ſureties, (or ſome for him) with condition for 
en, Ce. payment of his proffers or accompts, which is twice 
in the year, viz. at or before Eaſffer term and Mi- 
chaelmas term. Then his attorney, or ſome other, 
will write him a note, ſignifying that he is ſheriff 
of ſuch a county, and hath entered into recogni- 
zance; the which note the ſheriff muſt deliver to one 
of the fix clerks in Chancery to make his patent by, 
with a writ of aſſiſtance, and a writ of diſcharge 
do be delivered to his predeceſſors, which ſhould be 
delivered with all ſpeed to his predeceſſors, for the 
benefit of his under-ſheriff; becauſe, till it be deli- 
vered, the precedent ſheriff may do execution of all 
proceſs. Dalt. Sher. 7. 

When and where The new ſheriff, at the firſt county court next 
new ſheriff muſt after his election, and the diſcharge of the old ſhe- 
_ his .cuiers riff, muſt read his patent and writ of aſſiſtance, and 

* nominate . Dalt. Sher. 19. 
— ba „ Eve eriff of ſhires, being no cities nor towns 
four * made ſhires, ſhall at his firſt 859 day, or within 
make replevins. two months after he has received his patent, pro- 
claim in the ſhire town four deputies, dwelling not 
above twelve miles one diſtant from another, which 
deputies ſhall, in the ſheriff*s name, make replevins 
and deliverance of diſtreſſes, as the ſheriff may do; 
upon pain that every ſheriff, for every month that. 
be ſhall lack ſuch deputies, ſhall forfeit five pounds, 
one half to the King, and the other half to him who 
will ſue.” Stat, 1 & 2 Phil, & Mar. c. 12. % 3. 
F | « Every 
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Chap. 1. High-Sheriff, 37 
« Every ſheriff ſhall make yearly a deputy in the Shall appoint de- 


courts of Chancery, King's Bench, Common Pleas, Puste bo cite 
and Exchequer, of record, before he returns any writs. 
writ, to receive all writs and warrants; and all ſhe- 
riffs, bailiffs, gaolers, coroners, or other officers, 
which do contrary to this ordinance, ſhall loſe to f 
the party grieved his treble damages, and ſhall for- 1 
feit forty pounds, * whereof the King ſhall have the 
one half to be employed to the ufe of his houſe, and 
the party who will ſue, the other half, And the 
juſtices of affize, juſtices of the one bench and of 
the other, and juſtices of the peace, ſhall have power 
to inquire, hear and determine of office, without ſpe- 
cial commiſſion, of all who do contrary to theſe or- 
dinances.“ Stat. 23 H. 6. c. 9. /. 1. . 

« Every ſheriff of Wales, and of the counties pa- 
latine of Chefter, and of the city of Chefer, ſhall 
have, in the King's Bench and Common Pleas, one 
deputy to receive writs ; and all writs of proclama- 
tion ſhall be delivered to ſuch deputy of record.” 
Stat, 1 Edw. 6. c. 10. /. 3. | 9 

„Every fheriff of the county palatine of Lan- Lancafer: * 
cafter ſhall have, in the faid courts of King's Bench 
and Common Pleas, one deputy at leaft to receive all 
writs of proclamation, which ſhall be delivered unto 
ſuch deputies of record.“ Stat. 5 & 6 Eqw. 6. 
. 8 Ws 

« Eyery biſhop of the biſhoprick of Durham, Durham, 
and during the vacation the chancellor of the coun- 
ty palatine, ſha]l have, in the court of King's Bench 
and common pleas, one deputy. at Jeaſt to receive 
writs of proclamation, which ſhall be delivered to 
ſuch deputy of record. Stat. 31 Elia. c. 9. .. 3. 

Such deputies are to be made by warrant of at- Deputies to be 
m_ from the high ſheriff, Dalt. Sher. 20. but m de by writings 
ee id. 457. 7 MET. 

The füperior courts have inforced the above acts 
of parliament as far as they relate to the ſheriffs ap- 
pointing deputies, by obliging them to be entered on 
record in the reſpeiye courts, See the following 
rules in the King's Bench, vis. Mich. 1654. Eafter 
26 Car. 2. Reg. 4. and in the Common Pleas, viz. 

| | D 3 Mich, 
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Faking over pri- 
ſoners, Ic. by 
indenture. 


What ſhall be 
ſaid a good de- 
livery, and how 
to be made, 


ball it 2 Kl. 
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Mich. 1654. Hil. 15 & 16 Car, 2. Mich. 1654. 
Com. Rep. 566. pl. 243. . 

The next thing is, the new ſheriff at or before 
his firſt county court, muſt take over from his pre- 
deceſſor all his priſoners and writs preciſely by view, 
and by indenture to be made between them, where- 
in all the cauſes which he has againſt every priſoner 
muſt be ſet forth and delivered, or elſe the new ſhe- 
riff is not charged with them. Dalt. Sher. 15. 

An aſſigument of the priſoners, though not by 
indenture, ſhall bind the new ſheriff if he bas notice 
of the cauſes wherewith the priſoners are charged ; 
for it feems the form of the indenture was intro- 
duced only for the conveniency and ſecurity of ſhe- 
riffs ; and therefore if a note or ſchedule only is 
made of the priſoners, with the cauſes of their im- 
priſonment, and this delivered to the new ſheriff, 
and thereupon he accepts the cuſtody of the * gaol, 
they are as effectually turned over as if done by in- 
denture ; volenti non fit injuria ; and the new ſheriff 
can no more pretend to ignorance when the truſt he 
engages in is declared to him by deed poll, than by 
indenture. 4 Bac. Abr. 441, 446. 19 Vin. Abr. 
454. pl. 8.  Supplem. to Lil. Abr. 37. pl. 4. Barnes 


Notes C. P. 259. + 2 Ki. 125. pl. 101. Dale. 


15. Sid. 335. pl. 21. 2 Rol. Rep. 146. but the 
new ſheriff may compel the old ſheriff to make an 
aſſignment by indenture. 2 Kel. 125. pl. non. 

It was the opinion of all the juſtices, that by 
law the old ſheriff ought to deliver the body of him 
who is in his cuſtody, by view to the new ſheriff, 


* That the new ſheriff is not bound to take delivery 
of a priſoner but in the common gaol of the county. 


Popbh. 85. 2 Leon. 54. Hard. 30, 53.—A writ for the 


new ſheriff to compel an aſſignment by indenture from his 
predeceſſors. Reg. 295. 


+ This is Rep: and Caf. in Cbane. and K. B. 4, 5, 6, 7, 


and Geo. 2. but as the author has put his name to the 
Edit. referred to, wiz. 1764. and in order to diſtinguiſh it 
from Lord Ch. Juſt. K2/ynges Reports publiſhed by Lord 
Ch. Juſt. Holt, (See Holl Life 115.) we venture to 
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and ſuch priſoners ought to be brought to him to 
view; and from that time the law ſhall judge the 
priſoners in the poſſeſſion of the new ſheriff, and 
not before. 2 Leon. 54. | 

D. ſheriff of Warwick had one in execution, Of one kept in a 
whom he kept in a private priſon by himſelf, for? e _ 
all his executions in the town of Y/arwict; and 
and when he was diſcharged of his office, and a new 
ſheriff made, D. ſaid to the new ſheriff, that he 
had ſuch an one in execution in his cuſtody,. and 
offered to the ſaid ſheriff to put him in the inden- 
ture amongſt his other priſoners delivered to the new 
ſheriff, but the new ſheriff refuſed to receive him, 
unleſs D. would deliver him into the common gaol 
of the county, which was in the Town of Warwick, 
and then the priſoner eſcaped. D. was charged with 
this eſcape, for the new ſheriff is not compellable to 
take the priſoners of the delivery of the old ſheriff, 
but in the common gaol of the county, And if the 
ſheriff dies, the party. ſhall be rather at a prejudice, 
than the new ſheriff without cauſe charged with 
him: and in ſuch a caſe, the party who ſued execu- 
tion, .may help himſelf, (to wit) by a remanding of 
the body by a corpus cum cauſa, whereby he may be 
brought to be duly in execution, and this under a 
due officer. Mo. 688. . 

There was an Habeas corpus ad recipiend”, &c. for 
N. V. to H. ſheriff of Glauceſter, and he moved 
the court for their advice, becauſe V was in exe- 
cution when B. was ſheriff, and was left in the 
gaol when C. was ſheriff; but he was not turned 
over by indenture to C. nor to H. but was yet in 
the gaol, and had been charged with a new execu- 
tion, which they were ready to return, but pray 
that he ſhall not be inforced to return the other 
execution, becauſe he was not in cuſtody to him for 
this, By the court, he ſhall not be compelled to 
make other return, but for the firſt execution he 
ſhall yet remain in the cuſtody of B. the ancient 
ſheriff, though his body be in the cuſtody of the 
new, beeauſe he was not turned over by indenture ; 

D 4 and 
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49 Þigh-Sheriff, * Chap. v. 
| find the difference between this and J/z/bie's caſe, 
t muſt be by B. is, that there the priſoner was turned over for one 
* - ph debt, and not for the other; and therefore an eſcape 
: for that. And by the court, B. the ancient ſheriff 
may turn him over by indenture to H. the preſent 
ſheriff (for it ought not to be to C. for he never 
was in his cuſtody), and then he will make return of 
aAll the executions. Sid. 335. 2 Keb. Rep. 224. 
For whit priſo- If the ſheriff takes a man in execution, and af- 
wy e we- ter wards a new ſheriff is made, and afterwards, and 
bhargeable, before the antient ſheriff delivers this priſoner over 
by indenture to the new ſheriff, the priſoner eſcapes, 
here the old ſheriff only is chargeable for this efcape, 
and not the new ſheriff for the new ſheriff ſhall be 
chargeable for no other priſoners than what are deli- 
vered over to him by indenture. Cre. Elia. 365, 
366. Hob. 266. Bulftr. 70. 2 Lean. 54. 3 Ce. 
Upon the old Where the new ſheriff is chargeable upon an ar- 
— 's former reft by the old ſheriff's return of Languidus, the party 
n. 3 k d 
remaining always in priſon. Cra. Fac, 380. 
And in Cre. Elia. 440. action on the caſe was 
brought againſt the ſheriff; and the plaintiff de- 
clared, whereas he had recovered 100 l. and had a 
| teri Facias, and the defendant by virtue thereof 
— ete- levied 28 J. and had not 3 the writ, = paid 
ted the ſame the money to the plaintiff, On not guilt ded, 
e in evidence it was proved, that the writ — deli- 
Tame, vered to C. the defendant's under-ſheriff, g Nov. 
34 Elix. and the fame day he made execution; and 
e proved, that the ſame day a writ of diſcharge was 
delivered to him, But he did not prove he had no- 
tice of this writ of diſcharge, before the execution 
5M ſer ved. By the Court, He Was yet ſheriff, and charge- 
Notice of zxecu- able to the plaintiff's action. The ancient ſheriff 
Pore Fo the new ought to give notice of all executions againſt any in 
8 their cyſtody, to the new ſheriff, although the exe- 
cutions are of record; or otherwife the new ſheriff 
hall be chargeable with them. But if the old ſheriff 
die, the new ſheriff at his peril ſhall take notice of 
all executions which are againſt any that he finds ber 
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| the gaol; and this is of neceflity, for there is none 
to deliver over the priſoners to him: and in ſuch 
' caſe the new ſheriff is to take notice of all the 
writs. Mer 688. Popb. 85, 3 Co. 71. Ero. 
Eliz, 66. TR | 4 
The delivery over of the priſoners muſt be by in- Executions to be 
denture, and every ſeveral execution againſt every Mentioned in the 
of them muſt be therein mentioned, and therefore 
in the great caſe to this purpoſe, viz. W:/tbir's caſe, 
The ſheriffs of London by indenture deliver over 
J. S. (who was in execution at the ſuit of J. and 
B. ſeverally) and oy mentions the execution of 4. 
and F. S. eſcapes; B. brought debt againſt the old 
ſheriffs, and adjudged that the action well lies; for 
he cannot be in cuſtody of the new ſheriff for this 
execution, becauſe they were not charged with this 
execution, and the fault was in the old ſheriffs, in 
omitting it on their indenture, and the eſcape com- 
mences e in/tante, that the ancient ſheriffs deliver 
their priſoner to the new, for then they * ceaſe to have 
the cuſtody of him; and. though he remains in the 
walls of the gates, it is an eſcape in law. 3 Co. 
71. Cro. Elix. 265. 2 Rol. Abr. 457. Hob. 266, 
Bulftr. 70. 2 Leon. 54. 5 
And until the priſoners are delivered to the new 
ſheriff, they remain in the cuſtody of the old ſheriff, 
notwithſtanding the new patent, the writ of diſ- 
charge, and the writ of delivery. Moiod's Infl. b. 1, 
ch. 7. p. 70. | 
«. All ſheriffs ſhall at the expiration of their of- Writs to be 
fice turn oyer to the ſucceeding ſheriff, by indenture —— 
and ſchedule, all ſuch writs and proceſs as remain in ſheriff. 
their hands unexecuted, who ſhall execute and re- 
turn the ſame: and in caſe any fheriff neglect to 
turn over ſuch proceſs, he ſhall be liable to make 


* And the new ſheriff is to be charged with an efcax 
after. Co. Fac. 380. But if a priſoner is omitted = 
the indentures, and ſo not turned over at all, he remains 
in the cuſtody of the old ſheriff. Sid. 335. Ney 51. 
8 Leon, 54. 2 Keb. Rep, 247. b 
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writs fix months 
| after expiration 

e his office, 


Pak, Sher, 13; 


. Tit what time 
the old ſheriff, 
as the ew'ihe- 
of may act. 
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ſatisfaction by damages and cofts to the party ag- 
grieved.” Stat. 20 Geo. 2. c. 37. 

« No ſheriff ſhall be called upon to make a re- 
turn of. any writ or proceſs, unleſs he be required ſo 
to do within fix months after the expiration of his 


office.” Ib. Sed, 2. 


All the writs which are ſet over in the indenture 
between the ſheriffs, if they have been executed 
by the old ſheriff, then they muſt be returned by 


him, or in his name, and ſubſcribed by the new 
ſheriff, thus : 


This writ as indorſed was delivered to me by Sir | 


J. S. 4night, the late fheriff my gredeceſſer at the 
gorng out of his Mice. 


By Sir C. P. knight, ſheriff. 


Tube old ſheriff of a county is ſheriff until the 


the new one be ſworn, although he be choſen ; for 
it is the taking of his oath that doth compleat him 


In his office; and before he is ſo compleated, the 


old ſheriff is in office, for there muſt not be a va- 
cancy, left there be a failure of juſtice for want of 


a ſheriff. 2 Lil. Ar. 632, 633. And the arreſt is 


good by the old ſheriff till a new patent be ſhewed 


to him, or other ſufficient notice. Cra. Eliz. 12, 


The acts of the old ſheriff are good, till a writ of 
diſcharge received. Maor 186. And a bailiff errant 


may execute a warrant of an old ſheriff made before 


a writ of diſcharge, although a new ſheriff be cho- 
ſen. Moor 364. 


In what cafe pro- 


Generally the ſheriff who begins an execution 


- eeſsſval} be tothe ſhall finiſh it, though his office is expired; therefore 


add Heriff, 


proceſs, in ſome caſes, may be to the old ſheriff, to 
bring in the body of a priſoner ; and that is, where 
before he hath made a return of Cepi Corpus & 


parat habeo, and afterwards he is removed, and a 


new ſheriff made; on ' gontypeacatics of the pri- 
| loner 


« 
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ſoner, proceſs ſhall go to the old ſheriff by * Di- 
ftringas. Bulſir. 82. .. 

The difference is, if the ſheriff at the day return Upon a C:pi 
Cepi corpus, and have not the body ready, he ſhall be n. 
amerced, and a Diſtringas ſhall be awarded to the 
coroners, But if the old ſheriff at the day return 
Cepi corpus, and before the day of the return is re- 1 
moved, and a new one is made, the Diſtringas here Diſtringas: 
ſhall be awarded to the new ſheriff, if it appear on 
the record that he has taken the body. 

A ſheriff on a Fieri facias ſeiſed goods in his 
hands to the value of the debt, and paid part of the | 
debt; and the goods not being ſold, nor the writ re- Sale of goods af- 
turned, the ſheriff was diſcharged, and afterwards Wer diſcharge. 
Told the reſidue of the goods without any Venditioni 
exponas ; and by the court, the ſale is good; for the 
writ of Fer: 2 gave authority to him to ſell 
without any other writ. Cro. Fac. 73. Mo. 557. 

Rol. Abr. 893, 894. But Yelv. S. C. ſays it was ad- 
| judged contra, but ſeems to be a miſtake, 4 Bac. 
Abr. 446. but ſee Barnard; K. B. 81, | 
The ſheriff ſold goods upon a Fieri facias, and New wg ecks ao 
upon a Venditioni exponas, he returned that he could — * 
not find buyers, then his office determined, and he 
ſtill detained the goods in his hands; and it was ſaid, 
the plaintiff had no other remedy againſt the old 
ſheriff, but to have iſſues upon him. Latch 117. 
If money be paid to the old ſheriff, and he is diſ- where party paid 
charged before the return of the writ, the party the money to the 
| ſhall not be compelled to pay it again; and the ** — 
plaintiff may have his remedy againſt the antient 
ſheriff, if be will. Cro. Eli. 208, 209. pl. 4. 
Sav. 123. pl. 192. Ander. 247. pl. 260. 


* There are two ſorts of Di/ringas, one to diſtrain the 
old ſheriff to ſell, and bring in the money, the other to ſell, / 
and deliver the money to the new ſheriff, to bring it into | 
court; which plainly ſhews his authority continues by vir- 
tue of the firſt writ. Salt. 323. 2 Id. Raym. 1074, 
1075. 11 Mod. 34, 35. The Diftringas which commands 
the new ſheriff to diſtrain the old one to ſell, and bring in 
the money, is the moſt uſual. 6 Mad. 299. 


The 
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Proclamation re- The old ſheriff returned the proclamation upon 
1 by h. an Exigent; after that he was diſcharged of his office, 

ä and by the judgment of the court the outlawry was 
void, and the party was diſcharged. Dy. 41. 
ol terif not The juſtices faid could not grant an attach- 
to be fined for ment againft a ſheriff for a contempt, after he waz 
removed out of his office, for then he was no officer, 
and could not be fined, and without fine they do 
| not uſe to imprifon, 2 Brownl. 144. 
A tipftaif tobe A ſheriff out of his office cannot be fined by the 
fone for, court, but a; tipſtaff may be ſent for, to bring him | 
in to anſwer the miſdemeanor committed by him 
| — he was 2 office. . 3828 a 
Diftringas cecomiti may iſſue out againſt him, 
Attachment for 2 Saund. 38. 2 Lil. Abr. 627. Attachment againſt 
Wivolous return ſheriff for frivolous return of Hab. Corp. which 
" was that the committee for poor priſoners or- 
dered he ſhould not bring the body, till they had 
conſulted with the lord chief juſtice; and an Alias 
zb. Corp. under pain of 80 U Styl. Rep. 422. 
For 4 An attachment was granted againſt a ſheriff, for 
| — refuſing to bring monies into court which he had 
 _ ,.  kbevied upon an execution, and was ordered by the 
court eg; it in, for the ſheriff is an officer of 
the court. Zil. Mr. 159, 160. "a 
For not returning An attachment was granted againſt the ſheriff of 
i. C. for that he returned he had taken goods upon a 
* ' Teflatum Fieri facias, but that they remained in his 
hands for want of buyers; whereupon a writ iſſued 
to put them to ſale, of which he made no return, 
nor any fatisfaQion to the plaintiff, T. Raym. 171, 

J L - 5 

eg of The King may determine his office when he 

pleaſeth, though he cannot (during the continuance 

| of his office) abridge his power, 4 Bac. Ar. 431. 

' The ſheriff being made a baron of parliament, 

or becoming, a baron by deſcent, this doth not de- 
termine his office, Cre. Elia. 2. pl. 7 

By the common law the patents of ſheriffs, like 

All other commiſſions determined by the death of the 

King. Dy. 165. 2 Sid. 49. Dalt. Sher. 17. But 

now by the ſtatutes 7 8 . 3. c. 27. * 

| | | 1 And, 
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1 Ann. ft. 1. c. 8. ſect. 2. ſuch commiſfion ſhall 
remain in full force for the ſpace of fix months next 
after ſuch death or demiſe, unleſs ſuperſeded, derer- 
mined or made void by the next ſucceſſor, 4 Bac. 


Abr. 435- ER 
Bak ſuch patent was determined by the 


death of the King, yet it was adjudged, that if the 


ſheriff after ſuch demiſe, and before his taking out 
a new patent, ſuffered a priſoner to eſcape, that an 
action lay againſt him. 7 Co. 30. 

If any ſheriff ſhall die before the expiration of 
his year, or before he be ſuperſeded, the under-ſhe- 
rif ſhall nevertheleſs continue in his office, and exe- 
cute the ſame in the name of the deceaſed, till an- 
other ſheriff be appointed and ſworn; and the un- 
der-ſheriff ſhall be anſwerable for the execution of 
the office during ſuch interval as the high- ſheriff 
would have been; and the ſecurity given by the 


45 


On death of ſhe- 
riff under- ſheriſf 
to continue. 


under-ſheriff and his pledges ſhall ſtand a ſecurity to 


the King and all perſons whatſoever, for the due 

performing of his office during ſuch interval.” Stat. 

3 Geo. c. 15. ſea. 8. 5 
Twenty- ſeventh of February 1723, ſeven or eight 


judges met at the requeſt of chief juſtice Pratt, con- 


cerning the death of one of the ſheriffs of Landon, 


Bir Felix Feaſt, which happened juſt before the ſeſ- 
ſions at the Old Batily; and the judges not agreeing 
whether the under - ſheriff could go on by the above 


Death of ſheriff 
of London. 


act, and it being a difficult queſtion, chief juſtice 


Pratt moved to have the ſeſſions adjourned, which 
was ſo, till another ſheriff was choſen. 


The lord chancellor in the caſe above ſeemed I 


think that one ſheriff might act in the caſe of the 
death of the other, as the chief clerk in the King's 


Bench, where a grant was to Ventris and Holt joint- 
ly ; Holt died, yet Ventris did execute alone. For- 


teſe. Rep. 388. | 

If the ſheriff in his court quaſh an E/in erfo- 
neouſly, without the conſent of the ſuitors 3 action 
on the caſe lies againſt him, for the party cannot 
have his falſe judgment on this. | 


Action againſt 


ſheriff for quaſh= | 


ing an eſſoin. 


. | If 
4 - 4 o : 
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If a Diftringas iſſues to the ſheriff to diſtrain the 

defendant in the action by all his lands and chattels, 
Returns Trop c. and the ſheriff returns Trop petit Iſſues (too 
fait es. ſmall iflues): although an averment lies by the ſtat, 
of I. 2. c. 43. yet the plaintiff may well have his 

action on the caſe againſt the ſheriff, becauſe it ap 
peareth by the words of the ſtatute that this is a falſe 

return, and the words are, Quod Diftrinxerit, by all 

his lands and chattels, Ita quod de exitibus eorum, Ofc, 

ſo that if he does not return all the iſſues, he does 
not as he is commanded ; the ſtatute ordains, that 
the King ſhall have the iſſues but reſtrains not any 
remedy that the plaintiff had at common law, 12 

; Med. 494. 2 Inft. 449. : 
For imbeziling Tf the ſheriff imbezil an Exigent delivered to him 
an eren. at my ſuit, action on the caſe lies Tam pro Dom Rege 
quam pro meipſo. Th ; 

Though he deli- So it lies againſt a ſheriff, though the ſheriff deli- 
— of yered the writ to one of the coroners, and he was 
robbed thereof by another of them who was named 
in the Exigent, if he was before in the cuſtody of 

the ſheriff, and he ſuffered him to go at large, for 
For not levying this was his own folly. A knight for the county 
Ert. Par- brought action againſt the ſheriff for not levying 
10 J. 4s. for his expences in attendance in parlia- 

liament. 5 Ce, 

The ſheriff was puniſhed in the Star Chamber, for 
neglecting to execute a Capias Utlagat after judg- 

ä ment. Hob. 244. | 

For entring into Action on the caſe lies againſt a ſheriff, for entring 
Shit! bad Re- à corporation which had Retorna Brevium, Rol. 
aue Brevium. Rep, 118, 119. | 
F. S. recovered a debt againſt Calthrep, and pro- 
cured a writ of execution to JF. P. ſheriff of D. 
but before the writ was executed, Caltbrop procured 
a Szperſedeas to the ſaid P. who when his time was 
out, delivered all the writs to the new ſheriff, but 
not this Super/edeas ; ſo that F. S. procures a new 
Vrit of execution to the new ſheriff, upon which 
For not deliver- eight of Calthrop's beaſts were taken. And he 
— 41 brings his action againft P. for not delivering over 
Tiff, the Superſedeas, By the prothonotaries, the courſe 
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do take a new writ to the new ſheriff, But the 
court inclined that the action lay; for the writ to 
the old ſheriff is, Quod comitat' præd una cum bre- 
ibus rotulis memorandis & omnibus officium illud tan- 
on, And an action will lie for not delivering ſome 
writs to the new ſheriff, which are not returned, 
c. as eſtrepment. Mod. Rep. 222. | . 
kk a ſheriff or a mayor refuſe ſufficient bail againſt For refuſing ſuf- 
de ſtatute of 23 H. 6. c. 10. by which the penalty fcient bau. 
of 401. is given, one moiety to the King, and the 
other moiety to the party who will ſue for it. In 
this caſe no action lies by bill in the King's Bench 
zoainſt the ſheriff, Ic. becauſe the ſtatute of 18 
liz. is, That no perſon ſhall ſue any penal ſtatute but By 1 
y information or original action, and not othertwiſe. 


_ x 


n But note, it is not limited by the ſtatute of 23 Though not li- 
Ze I. 6. c. 10. how the penalty ſhall be recovered, mited by the 


but generally that he ſhall forfeit 40 J. one moiety RI. 


Wo the King, and the other to him that ſues. 3 It. 
194. 6 Co. 17. Rol. Abr. 537. 2 
Action on the caſe doth not lie againſt a ſheriff, 2 — 
or ſuffering a priſoner to go at large, upon the 
aking inſufficient bail, Taking inſufficient ſecurity 
pon the ſtat. of 23 H. 6. it was "adjudged, that RR of 
e death of one of the ſheriffs did not abate the Cat 
rit. 2 Saund. 5. Hut. 120. Leb. Rep. 56. pl. 
8. 2 ½ſ. 340. Cre. El. 446. 


Action on the caſe lies againſt the ſheriff, for that eee _ 
* he levied ſuch a ſum of money on a Hiri fac at as eee 


e ſuit of the plaintiff, and brought not the money bringing money 
nto the court at the day of the return. e 
The defendant pleaded the ſtat. of limitations 
21 Fac. it is ill. An JIndebitatus Aſumpſit would 


o- ie againſt the ſheriff in this caſe, or againſt his exe- 
D. utors, and then the ſtatute might be pleaded. If 
red he Fieri fac“ had been returned, the action would 


ave been grounded upon the record, and it is the 
heriff's fault that the writ is not returned: but 
powever, per Cur”, the judgment in this court is the 
oundation of the action. And ſo judgment pro 
Ker, that it is not within the ſtatute of limita- 

. 7 Py Tlons. 
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Deze againſt he- 
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tions. Mad. Rep. 24. Cro. Eliz. 877. Cre. Fat, 


Sheriff often in PH the ſheriff is often in the defendant's company, 

defendant sc0m- yer returns Nen gf inventus, Wc. action lies. Ny 

— 22. Cro. Fac. 5 32. adjudged and affirmed upon 
writ of error, 


Not ſay, Tam pro So debt lies, without ſaying Tam pro domino regt, 
| Rege, Ge. Sc. Cro. Fac. 619, 620. for he may bring his ac- 


tion for what he has loſt, and the precedents hav 
been certified both ways. 


Not ereeuting an Tf a miniſter of juſtice hath a warrant to attach 


attachment. the goods of another, and he can do it} and does i 70 
a 3 Bult. 212, ſes 
432. 


2 Ss if I ſhew F. S. to the ſheriff, and give him: | 


we to arreſt him, and he does not. Cro. Eliz. 
13- 
Neglecting to ex- But if upon a Capias Uilagatum before judgment, 


| tend goods uon the ſheriff neglects to extend or ſeize goods, Ege, 


$CopienUi2** this is the King's loſs, and the party ſhall have no 
| action, though it was objected, the ſheriff extend. 
ing, &c. would have been a means to force the de- 
fendant to 
been ſhewn that the ſheriff might have taken hi 
body, &c. there would have been more reaſon to 
ſupport the action, Cc. 2 Yent. go. 
_ De c. If upon a writ De Coronatore Elignd the ſherif 
Will not return him coroner that is choſen by the 
major part, an action lies. 2 Vent. 26. 
8 In debt againft ſheriff of Bucks, for the reward 
rift for reward given by the ſtatute 6 & . & Il. to thoſe that 


given, on con- 


'viction of clippers ſhould diſcover and convict clippers and coinen. 


and ciner. Note; here plaintiff had a certificate from my lord 
chief juſtice Holt, who tried the malefactor, of his 
having been convicted on the plaintiff's evidence; 


— being produced though under my lord's hand, | 


yet it was proved by my lord's clerk to the jury, 
And here Holt held the demand of this debt of fhe- 
_ riff, after the certificate, did attach the debt upon 
him ; and that the money was to be paid out of the 
profits of the county, or upon failure thereof, out of 


exchequer ; and that in ſuch caſe the action worn 
| up 


appear; but it was ſaid, that if it had 


Chap. . High- Sheritk. 49 
lie againſt the ſheriff*s executors, becauſe given by 
act of parliament, and attached in teſtator; but for 
the penalty. given by the act 17 the ſheriff for 
default of payment, that ſhould not affect the ex- 
cutor; and that if the ſheriff paid the debt and died, 
it ſhould be allowed to his executors. 12 Mad. 


E DER | | R 
, Holt chief juſtice ſaid, that an action would lie Aion will lie 
azainſt the ſheriff for not returning good iſſues upon nt erf for 
a diftringas. 12 Med. 49. — 

If the ſheriff refuſe a writ, an action will lie againſt if qgeriff refuſes 
him, becauſe the law charges him with an employ- a writ,aQtion lies, 
ment for the conveniency and good of the publick. 

12 Mod. 485. | „„ 

Upon every default in the execution of bis office, be Neglect or fraud. 
it by neglet or fraud of the under-ſheriff, he ſhal! | 
anſwer and be amerced in the Exchequer ; but the 
ſheriff ſhall not be impriſoned for the act of the 
under-ſheriff, nor be indicted. Latch 181, Dale. 

FP WR Re Ru | : 

The ſheriff is to be amerced for the faults of his Sheriff amerces 
ſpecial bailiffs, for the ſheriff is the officer to the for the faults of 
court, and not they; but if the ſheriff return guad h, _ 
mandavi ballivo, c. qui reſpondit, &c. if the return 8ʒ3. 
is ſufficient, and a default is for not doing according | 
to the return, the bailiff ſhall. be ee, and not Where the bailiff 
the ſheriff, As if the ſheriff return quad mandavi ſhall be amerced, 
ballivo libertatis, &c. gui reſpondit quod cepit F. S. ang not the de- 
according to the writ, and he ſhall be here at the 
day; if he bring him not at the day, the bailiff ſhall 
be amerced, and not the ſheriff, But if the cham- 
berlain of the county palatine of Che/fer makes an 
inſufficient return to the court of common pleas, up- 
on a writ iſſued, out of that court, the ſheriff ſhall _ 
be amerced, becauſe he is the officer reſponſible to 
the court, If the ſheriff return quod mandavir Balli vo 
libertatis gui fic reſpandit, and return an inſufficient 
return in law, the ſheriff ſhall be amerced, for he 
might have returned, bailivus nullum reſponſum dedit. Amerced for the 
If the ſheriff return, £4 retornum iſtius brevis G. & ficient re- 
D. ballivis libertati G. qui habent retornum brevium of — 
& executionem eorundem, qui mibi reſponderunt, quod 


go pigb - Sbetiff. Chap. 1. 


ho mandatum adeo tarde receperunt per manus attor- 
“ ſequentis quod nibil inde facere potuerunt ; the 
ſherif ſhall be amerced for his return, for he ought 
to have returned it to the bailiff time enough for 

* to ſerve it. Brownl. 36. * 
f no return be made for we by a bailiff of a l. 
— 4 — berty, the ſheriff ſhall be 8 As in a præcipe 
return. guod reddat, if at the grand cape the ſhetiff return 
quod mandavit J. bailiff of a franchiſe, &c. who re- 
turned, that he had taken the land into the King's 
band, and ſpeaks nothing that he hath ſummoned 
the tenant as the writ commands him; the ſheriff in 
this caſe ſhall be amerced, for that no return is made 

in part. 4 H. 6. 25. I. 

igcteate ofamer- If the ſheriff be amerced by the ad * the not 
ciaments. doing a thing belonging to his office, and yet he con- 
tinues to neglect to do it, contrary to the rule of 
the court, the court may increaſe his amerciaments 
Amerciaments till he do his duty therein. But amerciaments ſet 
eſtreated with a upon the ſheriff upon the motion of the party, if 
5 e i they be not eſtreated into the Excheguer, may be 
with a reſpectuat (that is be reſpited), if the party 


grie ved who cauſed him to be amerced, will conſent 


thereunto, otherwiſe not. Lil. Ar. 8 * 

Amerciament for If upon a latitat, tlie ſheriff do return a cepi corpus, 
not return. and the party arreſted on this proceſs doth not ap- 
pear at the day of the return, the ſheriff may be 
amerced by the court; yet though the ſheriff be 
amerced, if the party arreſted do appear within 2 
week after the day he ought to have appeared, the 
— may be taken off the ſheriff, Lil. Abr. 83, 
3 If a debt be levied by eri facias, and delivered 
— * to the plaintiff, and the Ny is ny returned, yet the 
execution and ſale is good; but the ſheriff Il be 
amerced for the aun Teturn of the writ. Compl. Sher. 
© i. 
ans — i. turning too ſmall iſſues. Coke ſaid: we cannot do 
ſuce | ſo, for (ſaith he) it doth not lie in our own conu- 

ſance, whether they are two ſmall or not, but 
are put to your action. Rol. Rep. 336. See chap 

3 Chap. Return. 

c H AP. 


It was moved to have the ſheriff amerced for re- 


51 


3 N 4 5. *. 
Ander⸗Sherifl. 


T is faid an wnder-/heriff is a perſon the * law takes Unger-theriff, 
notice of, and that he hath been in uſe before bis antiquity. 

the conqueſt, Brotunl. 64. But the ander-ſheriff 

hath not, nor ought to have any eſtate or intereſt in 

| the office itſelf. Latch 187. Dalt. Sher. 3. 

In antient time this officer was called the ſheriff*s 1x; appellations 
Reward ; and in ftat. FYe/fim. 2. c. 39. (made anno in ancient times, 
13 Ed. 1.) he is called under-ſheriff; and in flat, 11 

Hen. 7. c. 15. he is called The fbire-clerk, 9 Co. 

49. or, The clerk of the county, Dy: 355. And yet 

the word Hire- cler is ſometimes taken to be the 

under- ſheriff, and ſometimes it is uſed for a clerk in 

the county court, + deputy to the under-ſheriff, 

Dult. Sher' 3, 4554456. %% ũ „„ 

Now an under- ſheriff being in effect but the ſhe- The nature of an 
riff's deputy, according to the nature of a deputa- under- fer. f. 
tion, be is removable as an attorney is; and if the 
ſheriff makes him irrevocable, yet he may revoke him. 

He is but in the nature of a general bailiff errant to 

the ſheriff, and the whole ſhire, as others are over 

the hundred: ſo that the high ſheriff may grant this 

office at will. Dalt. Sher. 456. Hob. 13. | 
We have ſeen before, how that an earl had the 
juriſdiction of the counties, and their commiſſion ran 

thus: Me have committed the cuſtody of our county to 

you at will, or for life. And the ſheriff comes in his 
place. And all ſheriffs likewiſe have their commiſ- 

ſions at will; and though there is no mention in his Deputy. 


* Godb. 389. arg. ſays, the law takes no notice of the 
under-ſheriff. 3 „ | 
. The court declared, that in order to put a ſtop to the 
practice of under-ſheriffs making dep ties, they would 
grant an attachment againſt any one who ſhould do it for 
the future. 2 Barne: 187. Pracb. Reg. C. P. Rep. & 
Caf. Pract. B. R. . 

f 85 5 patent 
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Mitiftefiat-of- ' A miniſterial officer, as the ſheriff is, may make 


cers may make 
deputies. 


Muſt take the 
oath of office. 


is no wartant for him ſo to do, though yet the ſame 


only is to anſwer all. But where ihe high-ſheriff is 
made a judge of the cauſe, it is ſaid he cangot make 


Unver-Sheriff. Chap. 2. 
patent of any deputy. to be made by him, yet he 
makes one. And as in the firſt government the earl 
made his deputy, ſo the ſheriff made his deputy, 
viz, the under ſheriff and bailiffs errants within the 
county, called the Serjeants of the county ; and there 


hath been always done. 3 Bulftr. 77» 78. 


a deputy *; but a Ing officer cannot, yn he 
is to do juſtice. —_ 
All returns made by hind ought to be made i in the 
name of the principal + officer ; for the high ſheriff 


r 6h Dalt. Sher. 3. Hob. 13. 

All under-ſheriffs of 'any counties in South Britain, 
except'\the | counties in Males, and county palatine 
of Che/ter, before they enter on their offices, ſhall, 
before ſuch commiſſioners as ſhall be named to ad- 
miniſter the high-ſheriff*s-0ath, {ſee p. 34.] as of- 
ten as a commiſſion of dedimus ſhall be ſued forth 
for that purpoſe, or before the barons of the Exche- 
ger, or one of them, when. the under - ſheriff de- 
ſires to be ſworn in town, take the mee oath: 
ee Gee. c. 15. * * 


JA. B. do ſwear, that nere feru 
cad _ Majeſty in * Me ee the 


* The kigh-therif, wed not ne under merit 
{Weod's Inft. 74.) if he will, may make his bailiffs and 
- precepts ta them; yet if he make an under-ſherif}, of ne. 
ceſſary conſequence he gives him power to make bailiff 
and precepts, without acquainting him therewith : and this 
he can do by virtue of his deputation; by Ho/z ch. juſt. in 
delivering the opinion of the court. 12 Mod. 468. | 

+ The deputy ſheriff. muſt act in the name of his prin- 
© eipal, becauſe the writ is directed to the high ſheriff, and 

the under- ſheriff acts under the authority and commend of 
- the writ, and therefore muſt act in the name of him to 


: "whom the writ is directed; Be for Holt ch. juſt. in delivering a 


the opinion of the court. 


We Salk, 96. Nn. 659. 12 N 
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the 


o oft „ and promote his n t 
pag FA that belong to the faid office, as AD the 
legally can or may; 1 eil preſer ve the King's rights, 
and all that belongeth to the crawn ; I will not aſſent 
to decreaſe, leſſen, or conceal the King's rights, or the 
rights His Hogg! ; and whereſoever J. hall have 
knowledge, that the rights of the crown are concealed 
or withdrawn, be it in lands, rents, franchiſes, ſuits 

or ſervices, or in any other matter or thing, I will do 

utmoſt to make them be reſtored to the crown again; 
and if I may not do it © myſelf, J will certify and in- 
form ſome of his Majeſty's judges thereof; I will not 
reſpite or delay to levy the King's debts for any gift, 
promiſe, reward, or favour, where I may raiſe the 
ſame without great grievance to the debtors ; I will do 


right as well to poor as to rich, in all things belonging 


to my office ; I will do no wrong to any man for any gift, 
reward or promiſe, nor for favour or hatred; I will 
diflurb no man's right, and will truly and faith ully 
acquit at the Exchequer all thoſe of whom I ſhall re- 
ceive any debts, duties, or fums of money belonging to 
the crown ; I will take nothing whereby the King may 
hoſe, or whereby his right may be diſturbed, injured, or 
delayed ; 1 will truly return and truly ſerve all the King's 
writs, to the beſt of my ill and Tnotvledge; I will 
truly ſet and return reaſonable and due iſſues of them 


that be within my bailfwick, according to their eſtates 


and Er and make due panels of perſons able 
and ſufficient, and not ſuſpected, or procured, as is ap- 

inted by the flatutes of this realm ; I have not bought, 
purchaſed, or taken to farm, er contracted for, nor have 
1 promiſed, or given any confideration, nor will I buy, 
purchaſe or take to farm, or contract for, promiſe, or 


give any conſideration whatever, by myſelf or any other 


gerjen for me, or for my uſe, diretHly or indirettly, to 
ny perſon or perſons whatſaever, for the office of under- 

ſer i of the county of which I am now 10 
rg upon and enjoy, nor. far: the profits of the ſame, 
. bailiwict thereof, or any other place or of- 
fo lon elonging thereunto ; I have not fold nor contra#ted 
1 10 farm, nor have 1 granted” or promiſed, 

* 3 or ac by Sd or oy” other perſon for 


me, 


5.32 
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me, or for. my uſe," directly or indirectly, any bailiwick 
thereof, er any other place or office belonging thereunto ; 
I will truly. and diligently execute the good laws and 
fatutes of this realm, and in all things well and truly 
behave myſelf in my ſaid office, for. bis Majeſty's ad- 
vantage, and for the goed of his ſubjefts, and d . 


my N ue lo the 1 7 any ſell and power. 
a So help me God. 


Moſt take the He ac alſo take the oaths of 1 Dalt.Sher. 
_—— . 454. of ſupremacy, id. 45 3, and of abjuration, receive 
and abju - ati. iy the ſacrament, and ſubſcribe: the declaration againſt 
receive the ſacra- tranſubſtantiation. See chap. 1. p. 19. 
N 2 _ No under-ſheriff (hall intermeddle with his office be- 
ration againſt fore he has taken the ſaid oaths as aforeſaid, (before the 
* perſons appointed by this act to adminiſter the ſame) 
or before the head officer of the place, if it be a town 
corporate, altering only the terms of the office, and 
the office of .under-ſheriff, to ſuch words as are con- 
venient for..the deputation, office, or place reſpec- 
tively; and this on pain to forfeit 401. between the 
Queen and the proſecutor... Stat. 27 El. c. 12. , 
Wa bös ſorfeitures may be ſued by debt, bill, plaint, 
to be recovered. Or information, in any of the Queen's courts of re- 
cord; and juſtices of aſſize, and of the peace, in their 
open ſeſſions, ſhall bear and determine the default 
done contrary to this act, and on conviction to award 
2 by Ann facias, attachm', capias, or exi- 
gent. Id. 
e wht No under-ſheriff ſhall abide in bis 8 8 
a year in his of- One year.“ Stat. 42 Edw. 3. c. 9 confirmed * 
* ſtat. 23 Hen. I LEM 
This ſtatute is Vet the ſame: perſons often continue to exerciſe. 
often times eva- the. office in other. men's names for many years to- 
s gether... Mood 22 74 iy u oe fo 5 
Upon an action in debt agait one or exerciſing 
* the office of under-ſheriff for two years 5 
rif's office, con- contra Hatut. 23 H. 6. c. 7. the deſendant pleaded 
Walen privilege in abatement, as an attorney of the 
common. pleas, to be ſued by bill, and the plaintiff gui 
tam, c. demurred to the plea, an W e 
the ee ahate. Zul. 195 e 1 
, NE 


hap. 2.) Under-Shertff, 55 

= The reporter alſo obſerves, that perſons inheritable 
Wo the office of ſheriff, at the time of making that 
a, and alſo ſuch perſons who had freehold in the 
| eriff's office at the time of making ſuch act, and 
heir under-ſher:fs and clerks, are excepted out of 
he ſaid act; and in the declaration it is averred, 
hat the and never had any eftate of freehold, 
Pr ny other eſtate in the ſaid office; which he ſays 
to no purpoſe, for the exception as to the matter 
W-tends only to the office of ſheriff, and not to the 

office of under-ſheriff: for if the ſheriff himſelf had 
freehold in. his office, the under-ſheriff is excepted 
as his inferior officer. But he makes a guere if there 
eed be any ſuch averment, for it cannot be eaſily 
preſumed to be the eſtate of freehold, which was in 
being at the time of making that aQ; 23 H. 6. has 
:ontinuance to this day. 

&« Tf any ſheriff ſhall die before the expiration of on death of the- 
his year, or before he be ſuperſeded, the under-ſheriff riff, under- ſheriff 
nall nevertheleſs continue in his office, and execute o continue. 
the ſame in the name of the deceaſed, till another 
ſheriff be appointed and ſworn; and the under ſheriff 
tall be anſwerable for the execution, during ſuch 
interval, as the high-ſheriff would have been; and 
the ſecurity given by the under-ſheriff and his pledges 
ſhall ſtand a ſecurity to the King, and all perſons 
whatſoever, for the due performing of his office durin 
ſuch interval.” Stat. 3 Geo. c. 15, ſect, 8, See 
above, chap. 1. p. 4 

No under ther f, ſheriff's deik. receiver, nor Not to prac iſe as | 
ſheriff's bailiff, ſhall be attorney in any of the King's an attorney. | 
(courts, during the time that he is in office,” Stat. | 
1 Hen. 5. c. 4. : / | 

On motion for an information againſt one ne if 
acting as under-ſheriff,. and alſo at the ſame . time Vanted. 
acting as an attorney contrary to the above ſtatute, | 
rule was made to ſhew cauſe, 2 Barnard. K. B. 

295. Fo 

If the. under-ſheriffs were 83 to practiſe as Reaſons. 
attornies, it would be a cauſe of encreaſing ſuits, a a 11 
temptation to partiality, and an hindrance in the 
diſpatch of their proper 2 8 3 but, notwithſtand- 

| + ing 


56 | __ Qndver-Sheriff, Chap. 2. 
ing the above act, under-fheriffs (being uſually bred 1 
attornies) practiſe in the name of other attornies. Wl 
Mod's Int. 74. Et 

The ſheriff. in making an wnder-ſheriff, doth im- 
plicitly give him power to execute all the ordinary 
offices of the ſheriff himſelf that be transferrable by 
law, as ſerving proceſs, executions, and the like, » 

4 Bac. Abr. 440. Hob. 13. 

Ip what caſesthe But in ſome caſes the high-ſheriff muſt exerciſe 


high-ſherit mult the office himſelf in perſon, and the under-ſherif 4 


execute the office 
may not do it; as, 


On a writ of partition. Cre. Et 9 . 
On a writ of rediſe/in ; for in that the ſheriff i 
judge. Hob. 13. 
In a writ of waſte ;/ for there the ſheriff is com. 
manded to go to the place waſted. 4 Bac. Au 
41. 
* In Jufticies, the ſheriff himſelf is judge, or elſe al 
is coram non judice; and the under-ſheriff cannot 
Hold plea in it. 2 Leon. 34. pl. 260. Yet in thi 
caſe Lord Cole holds, that the ſuitors are judges, © and 
not the ſheriff. 6 Co. 12, 13. | 
One perſon 74. In all caſes where the Words of the writ are, That 
. — ſheriff ſhall go in his own perſon ; as in at 
teſpects. accedas ad curiam, waſte, redi Heiſi 1, there the undi. 
1 Heri cannot do it; and one may be judge and off 
cer in divers reſpects. as the ſheriffs in rediſſeiſin 
waſte, &c, ſo bailiffs in many antient corporatio 
are judges and officers too, and the cuſtom is good 
Cro. Car. 138. Cre. Eliz. q, 10. l. 1. Fren 
52, 53. Pl. 65, 355- Pl. 44. 
Mete, That if a ſheriff hath a court by preſer 
tion, and hath uſed to execute proceſs himſelf, n 
12 5 action lies againſt him, becauſe he does it as Judge. 
But if An eſcheator returns a falſe office, contra 
to what was found by the Jury in prejudice of th 
party, an action lies; for he is not a judge, but 
(+... _ officer in this. 2 Vent. 26. Palm. 143. 
Partition A tit of irtition was awarded, and upon ti 
examination ehe under-ſheriff, he open b 
| high-ſheriff was not thete as he ought to have beer 


| and a new writ was awarded, 1 


in perſon. 
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Chap. 2. Amver-Sheriff. 57 
Now in the writs aforeſaid, where the ſheriff muſt Exception that 
do execution in his own perſon, if he be not there ut gent was | 
in perſon 3 if exception be taken at the bar before ſon, when to be 

the return of them be received, the writ ſhall not taken. 
be received: but if the ſheriff in ſuch writs re- 
turneth, That he was there in proper perſon, and 
this return. be received, and the writ filed, then the 
court cannot examine it; for the return is good, 
and the party can have no averment apainſt the 're- 
turn, nor can have any error. Hob. 12. 
It hath ed ap an that an aſſignment of pri- May aſſign pri- 
ſoners by the under-ſheriff, is as valid as if made ſoners. 
by the high-ſheriff himſelf, 4 Bac. Ar. 441, 446. 
Barnes's Notes C. P. 259. Kel. 125. pl. 101. | 
An under ſheriff, by virtue of his office, is in- Included in ſeve- 
cluded in ſeveral acts of parliament. 10 Med. arg. 2 acts of par- 
289. TS is. 22 „ 
Where a ſtatute appoints any thing to be done by 
the ſheriff, and preſcribes no particular manner for 
doing it, that makes it neceſſary to be a perfonal act, 
there the under-ſheriff may do it, though the ſheriff 
only is mentioned; but where the manner and cir- 
cumftances enjoined and preſcribed by the act, make 
it a perſonal act, he cannot. 10 Mod. arg. 290. | 
But all the ordinary offices of the ſheriff, are High-ſheriff may 
transferred to the under-ſheriff; and therefore if a 1 
ſheriff will make an under-ſheriff, provided that — 3 
he ſhould not ſerve executions aboye 20 l. without 
his ſpecial warrant, this proviſo is void. For though _ 
the high-ſheriff may chuſe not to make an under-. 
ſheriff at all, or may make him at will, and ſo re- 
move him wholly, yet he cannot have him an un- 
der-ſheriff, and yet abridge his power, 12 Mod. 
467. 2 Brownl. 281. no more than the King can 
in the caſe of the ſheriff bimſelf, nor can the un- 
der-ſheriff reftrain Himſelf by covenant; as he be- 
ing under-ſheriff, is liable to execute all proceſs; 
and he hath power to do all that the ſheriff can 
transfer, Hob. 13. Cro. El. 440. In the inden- 
ture between the bigh- ſheriff and under-ſheriff was 
an exception, That the under-ſheriff. ball not inter- . 
meddle with the execution of any writ above the * 0 ede a 
a . of © 3 


ch => 
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F 401. and by the. Court, this exception: was repug- 

nant and void. Gpdb. 212. Hab. 12. Brawnl. 63, 

. 12 Med. 408. Me. 856. Ny 51. Het. 
157+; 

"The under- ſheriff ought always to have a deputy 


care to | hve de attendant i in every of the courts of Y/eftmin/ſler Hall, 
ies in , 


— do gle war. to receive and execute their commands, and to give 


rants of attorney account of buſineſſes which may fall out about the 
for his * ſheriff and his office, and ought to file a warrant of 
* attorney for his high-ſheriff in every one of the 
courts of JYe/tmin/ier Hall, by an attorney of each 
court, . otherwiſe an action upon the ſtatute lies 
againſt his high- ſheriff for ſuch neglect. 2 Lil. 
| SN, 3% is. 5 _— 
Pleading by de- Ia caſe the plaintiff declares, he ſued J. S. on a 
Nur his deputa- Latitat directed to the ſheriff of D. and J. S. was 
— arreſted; and the defendant pretending to be deputy 
to. the ſheriff, took bond of him and let him at 
large. The defendant pleads, the ſheriff made him 
his deputy to bail all priſoners bailable in the county, 
and thereupon he took bond of J. S. and delivered 
it to the ſheriff, &c. The plaintiff demurs, becauſe 
he pleads his deputation without deed. By Gaway it 
is good without deed, for a deputy doth things only 
2s a ſervant, and in right of his maſter, and ſo may 
de without deed. Cro. Elix. 67. but Lit. Rep. 135. 
ae N ES and Fenk, Cent. 110. pl. 14. all 
r 
Reſcye from the In reſcue, the bailiff of a liberty arreſted the 
e deputy. * party, and delivered him to the ſheriff”s s deputy, and 
faith not, from the ſheriff; yet it is good: for in 
an action on the caſe he ſhall ſhew the truth, * it 
is in fact. Cro, Fac. . 
Tbe deputy ſhall plead the eneral 1 as the 
officer bimfcl, | by the ſtatute 7 Fac. c. 5. Mo. 845. 
FA 1141, See Lil Ar. 611. how the Jaw takes no- 
tice of the ſheriff's deputies, but not of deputies de- 
D deps- puties. Any clerk of the ſheriff's appointment is to 
return 2 Tales. 2 357. pl. 48. 7. Raym. 240. 
Keb. Rep. 357. 


| 1. 4 
* Sheriff taking If any ak avs take hire, gift or bribe of any 


IS . under. Wen bailiff, keeper of the gaol, &c, for his 


WE hp. 2. Under-Sheriff, 59 

5 ace or office, he may be indicted, fined or impri- 

ned. 2 Inf. 566. 8 * f 

ln debt on an obligation to perform covenants, 

WL: Oye it appeared that the plaintiff was under-ſhe- 

F by purchaſe, and ſo void. : 

ce No ſhe:iff of London and Middleſex ſhall take Sheriffs ends 

yy ſum or | preſent for the execution of the place nis of under 
under-ſheriff, nor oblige him to be at any ex- ſheriffs, 

nce in relation . thereto, which has been uſually 

prne by the high-ſheriff ; except the. rewards given 

7 any act for apprehending highwaymen, clippers, - 

diners and houſebreakers, and the fees for paſſing 

ch high-ſheriff*s accounts in the Exchequer, and 

ch other diſburſements as have been cuſtomarily _ 

ſtained by the under-ſheriff.” “' Stat. 5 Ann. 


a 

F a It ſhall not be lawful for any perſon to buy, — hays 

|, or take to farm, the office of under-ſheriff or office under 
puty-{heriff, ſeal-keeper, county-clerk, ſhire-clerk, ſheriff. 

1 Log | 

oler, bailiff, or any other office pertaining to the 

J Fice of high-ſheriff, or to contract for any of the 

0 id offices, n forfeiture of 500“. one moiety to his 

N ajeſty, the other to ſuch as ſhall ſue in any court 

y Wiftminſter within two years after the offence.” _ 


V%%%%é4„é AE. $0550. 4 antins 

An action of falſe impriſonment, or other action, Under-ſheriff 
ay be brought againſt the under-ſheriff in the Ex- _— 
quer, although the high-ſheriff be officer of the 

urt ; for the court takes notice of the under: ſheriff 

O. | „s ; m5 7. TP 

Falſe impriſonment againſt the under-ſheriff, for Detainiog after 
taining a priſoner after a releaſe made. Rol. Abr. release. 
e 

If the defendant, in a writ of error or Diſſeiſin, Not returning a 
liver a writ of Summons to the under-ſheriff of the vit of fummons, 


_ unty, and after he ſummons a tenant upon the 
je- d accordingly, and notwithſtanding doth not re- 
to In the writ, action on the caſe may be brought 


inſt the under-ſheriff, if the plaintiff will. For 

radventure the ſheriff had not notice of it, and 

under-ſheriff took fees to execute the wiit; and 
| | 0 


* 
8 . —— — — n= 2 — — — — — * 
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it ĩs faid falſely and molfeioſp for delay of the plain. 
tiff, which is imbezilling it. Leon. 146. Cro. Il 
175. 2 Hf. 452. And Duere if an action lies 
unleſs the writ be delivered in pleno Com. c. at. 
cording to the act. Cro. El. 87 3. Tos not returning 


8 3 - 
: 


er 2 Cap) Lil. 
S wrong If an under ſheriff takes another perſon, he doe 
| nay a wrong, and without warrant, and an action wel 


lies againft him. 2 Keb. Rep. 352. pl. 43. 
Tobidg « wrong If a ſheriff's bailiff on a writ of Heri facias leviall 
3 oc in the wrong perſon's goods; the high-fheriff may brin | 
his action of covenant againſt the under-ſherik 

——_— 
Return amercia= If the ander-ſherif make a returm amerciab| 
de, falle return. there the high-ſheriff ſhall be amerced, for the n 
| turn is made expreſly in his name: [but if i it bet 
_ falfe return whereupon an action of Deceit lies, i 
that caſe it may be brought againſt the unde: 
* Dea and Stud. 134. . 42. Dat. Sie 


456. 10 
If it be a queſtion whether che under-theri#” 5 
ſuch a return or not, it ſhall be tried by the unde 
ſheriff, Cro. El. 421. 21 Vin. Abr. 593. Pl. 8. ad 
Ordered to a- Under-ſheriff, 'on à Fieri facias, perſuaded i u. 
N jury to prize the goods at an under value, perſ ud 
Aing them it would be better for the poor man ti ka 
- , defendant; fo that they apprized them, though wort 

eighty pounds, at 22 J. 13s, 4d. and he de live for 
' them to the plaintiff for the ſaid ſum; this is q | 

preſſion, and inquirable at the aſſizes by indidme 
And the court commanded that the under- ſheii © | 
being an attorney, ſhould be brought before the 
5 Cre. ac. 426. pl. 12. 19 Vin. Abr. 438. p. 1 | 
| Pl. Cr. b. 1. chap. 66. f. 2. p. 168. * 
Sheriff's deputy If a writ be ſubſtracted by a ſheriff's deputy, ( 
ſobſtracts a writ. j, ſaid the deputy himſelf may be punilhed. | Sta 
146. pl.'203. Cr. EL 175. pl. 1. tior 
For concealing a Warrant on Heri fac is directed to the 1 unde mei 
vrt. ſtmeriff of a liberty, and he levies the debt, but « cc div 
eeals the Wit; Kon on "the caſe es * Prif 


him. 


hap. 2. @Qnder:Sheriff. 


Mrs. Stout, (a) mother of Mis. Mary Stout, ſued 
WE writ of appeal out of Chancery. againſt Spencer 

Cnuper, eſq; youngeſt (a) ſon of Sir William Cowper, 
paronet, barriſter (6) at law, juſtice of peace, cap- 
tain of the militia, [and afterwards King's (c) 

ounſel,and one of the (4) juſtices of the court of 
Common Pleas] for the ſuppoſed {e) murder of her 
daughter, in the pame of an infant, who was a re- 
ation to the ſaid Sarah Stout, and her beir; and be- 
fore the writ was returnable, procured herſelf to be 
admitted guardian to the infant in the ſaid appeal 
by the Jord chief juſtice (a) Holt, at bis chambers. 
After this, the friends and mother of the. infant, 
being (a) influenced by the (7) Gowpers, went to 
the under-ſheriff with the infant, and demayded. of 
bim the writ of appeal, who delivered it according- 
ly ; whereupon, after the return of the writ was ex- 
pired, Mrs. Stout the guardian's counſel made. a 
motion in the King's Bench that, the under-ſheriff 
ſhould. return the writ : and upon a rule made ac- 


why he ſhould not return, the writ, the whole mats 
ter appearing upon the affidavits, and that the writ 
was burnt and fo loſt, the queſtion was whether the 
redelivery of the writ by the defendant was a con- 
tempt to the court?” | £: 5 
alt ch. juſt. ſaid it was an inſufferable contempt, 
for under - heriffs by theſe practices hinder juſtice. 


i (6) 12 Med, 372: Js 
UVA 
* 2 Lord Raym. 15 10. Append, to Chron. Juridi- 
Ga IF»... -{. 3 ED 3 
le) See his trial in Salmon's critical Review of the 
State Trials 717. where you will find his obſerva- 
tions upon that trial. He ſays, it was one of the moſt 
memorable ones in the age, and the world, to this day, 
divided in their opinions, concerning the innocency of the 
priſoner. Id. id. It is the firſt trial in the collection, 
publiſhed in 1734, in four volumes folio. 5 
J cc ERU 


a - 


It is a contempt 
in the under- 
ſheriff to return 
a writ to an in- 
fant plaintiff, 
which writ was 
ſucd by guardian. 


cordingly, that the under-fheriff ſhould ſhew cauſe, 


The 


| 
| 
© 
g 


— n 
#4, wow — 


at laſt fined 200 marks (a.) 


- deſerved no incouragement; upon which occafia 


do the party after acquittal. And Ne * 


Ander Sheriff. Chap. q 
The defendant” was committed, then bailed, and 


In this (5) (cafe, the year teln expired, the 


nt not have a new writ of courſe, and therefor, 
98 in the vacation before (c) Trinity term 
1701, 13 Will. 3- 2 petition, was preferred to $i 
Nathan Wright, (c) lately made lord keeper of ! 
great ſeal of England, to have a new writ of appel 
ted. But upon the hearing of counſel on bot 5 
FS more than fix hours before him, aſſiſted b 7 
Jord chief juſtice Treby, the lord chief baron rin 
and Mr. juſtice Pawel, (whom my lord chief juſtia 
* Holt ſent in his place) and Sir John Trevor, te. 
. maſter of the Rolls; by the unanimous opinion d bt, 
them all, the petition was rejected. Some, (d) eſpe rf 
cially Trely, alledging for reaſon, that an appel tt 
was a revengeful odious proſecution, and therefore 


" Holt, with great vehemence and zeal, ſaid, H 
wondered that any Engliſhman ſhould brand an 25. 
© peal with the name of an (e) odious proſecution; for 
his part, he looked upon it to be a noble (J) re 
medy, and a true badge of the Engliſh rights ani 
| liberties, and referred to the ſtatute of Glouce/tr, iſ 
" chap. 9. [6 Ed. 1. 1278:] (g) and the commen 
— repos, in 2 Inf. 314. which 9) ſtatute ha 
provided, that an appeal ſhall not be abated « 
lightly as before it has been; but if the appellant 
declares the fact, the year, the day, the hour, the 
time of the King, and with. what weapon, the 25. 
peal ſhall be maintained. And 3 Hen. 7. chap. i. 
which gives power to proceed at the ſuit of the 
King within the year, does yet ſave the appei 


(a) Lord Raym. 557. 12 Mod. 378. 
(5) 12 Mod. 375. 

le) Lord Raym. 557. 

(4) Lord Raym. and Med. as laſt AE 

(J Lord Raym. and Mod. as laſt above. 
7 Lord Raym. as laſt above. 8 
30 2 Inft. 279. | 

(5) Lord Raym. as laſt above. 


thi 
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this remedy has been favoured by acts of parliament, 
and tends to the ſupport of families, and is of evi- 
[dent neceflity in ſome caſes (to ſay nothing of this 
preſent caſe, but only that a very odd method has 
been taken, and that too publicly avowed, for 
withdrawing this appeal) the judges ought to en- 
courage appeals, See Preface to lord ch. juſt. Holt's 
life lately publiſhed. : 3 wy 
T he court of King's Bench, to ſhew their reſentment, 


It committed the defendant to the priſon of the King's 
yi Bench for his fine, though the clerk in court would 
% have undertook to pay it. Lord Raym. 5579. 
ice 


Holt ch. juſt. ſaid, that if any ſheriff in England 
was to refuſe to return a writ, he would lay him 
by the heels for the contempt; he obſerved that if 
the court was to ſuffer a writ to be delivered up, 
the ſubject muſt expect but little juſtice, for the 
ſheriffs would have it in their power to anticipate it. 
12 Mod. 374. He concluded by telling the under- 
ſheriff, that he had not been in priſon long enough 
before : and that. he might now, if he pleaſed, go 
to Hertford, and make his boaſt that he had got 
the better of the King's Bench. Ld, Raym. 557, 
$58... | | | 


- OR 
Bailiffs. 


gf ERIFF's bailiffs, or bailiffs of hundreds, Who, 
are thoſe under officers who more immediately 

long to the ſheriff, and are appointed by him in Their appoiat- 
very hundred, as his ſervants ; they are to execute ne 3 
all writs directed to the ſheriff, by virtue of the 
heriff”s precept or warrant, within the hundred. 


They 


+ 94 ws "ww * 
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" Balis. Chap. ;. 
To collect poſt- They are likewiſe to collect -fines, fee. 
„ box. of the King, Ee. for Me Na to attend 
Se. juſti ces of aſſize, gaol-delivery, and Juſtices of peace, 

in every of their courts and ſeſſions. Mood s 25 
75. Bac. Abr. 2375 232. 2 Burn Jui. qto. 431 
Dale. 459. 
Need not be Ordinary, or bum bailiffs need not take the oaths 
| of allegiance” and ſupremacy, or any (5) oath d 
office. 3 Keb. Rep. 552, pl. 63. See Id. 561, fl. 
75: Feen. ; 419: pl. 555. T. Fo. 249. 
Bailiffs, Bail liffs, being officers, who are to execute the 
King's writs, are moſt commonly puniſhed in tho i 
courts out of which ſuch writs ifſue, by attachment; 
but it is impoſſible to ſet down all ſuch miſde 
meanors and oppreſſive practices of which the court 
1 is to determine, for which they ſhall be puniſhed; 
however attachments have been granted againf 
them where they have uſed (c] needleſs force, vis 
Tence and terror in making an arreſt; or where the 
have broke open doors where by law they ought not, 
and there was no plauſible excuſe for doing it; 
where they have treated the perſons arreſted baſch 
and inhumanly, or kept them in cuſtody till thy | 
conſented to pay money for their deliverance; or 
for making an arreft without- authority, by force 
a blank warrant filled up with the name of a ſpe 
cial bailiff, by the party bimſelf, without the pri 
vity or ſubſequent agreement of the ſheriff; or if 
bailiff levy a debt by virtue of an execution, 1 
keep the money in his hands, and imbezil it; bu 
even in theſe caſes there may be ſuch circumſtanca 


the 
or matters of alleviation as will induce the court t! wk 
9 if not 2 * them. Bac. or 
cou 
(a) He is not to calleRt them now. See Stat. 3205 and 
c. 14. vey 
(5) The ander-ſheriff of Middl/ex being called, . 


. that he ſwore all his under-ſherifis. Freen.. 
e 
60 5 Renn. Pl. Cr. chap. 22. fed. 3. b. 142. 


Chap. 3. Bailiffs. | 65 
| A rule was made for the defendant to ſhew cauſe Attachment 
why an attachment ſhould not iſſue againſt a bailiff, 3 uf 
for taking inſufficient bail, upon the arreſt of one gcient ball. 
on a bill of Midaleſex. 8 Mod. 283. | 

An attachment was granted againſt a bailiff for For executing 
executing a proceſs of the court, contrary to a rule proceſs contrary 
of court, having notice of the rule, for this appeared 
a wilful contempt. Lil. Abr. 159. 
« No ſheriff, bailiff, or other officer, ſhall con- Priſoners not to 
| vey any perſon arreſted by virtue of any proceſs to FEE Ot 
any public victualling or drinking houſe, or to the : 
houſe of ſuch officer, or of any tenant or relation of 
his, without the conſent of the perſon arrefted ; 
nor charge him for wine, victuals, or any other 
liquor or things whatſoever, ſave what he ſhall call 
for; nor ſhall cauſe him to call or pay for any ſuch 
| liquor or things, except what he ſhall particularly 
and freely aſk for; nor ſhall take any greater ſum 
than is by law allowed for any arreſt, or for de- 
taining, or waiting till the perſon arreſted have given 
an appearance or bail, or agreed with the perſon at 
whoſe ſuit he is arreſted, or until he be ſent to the 
gaol belonging to the county or place where ſuch 
arreſt ſhall be; nor ſhall take any reward for keep- 
ing the perſon arreſted out of gaol; nor ſhall carry 
any ſuch perſon to gaol within 24 hours from the 
time of ſuch arreſt, unleſs ſuch perſon refuſe to be 
carried to ſome ſafe and convenient dwelling houſe 
of his own nomination within a city, borough, cor- 
poration, or market town, in caſe ſuch perſon be 
there arreſted ; or within three miles. from the place 
where ſuch arreſt ſhall be, if the ſame be made out 
of any city, c. ſo as ſuch dwelling houſe be not 
the houſe of the perſon arreſted, and be within the 
county or liberty in which the perſon was arreſted ; 
Wand then it ſhall be lawful for ſuch officer to con- 
vey the perſon ſo arreſted, and refuſing to be car- 
ried to ſuch ſafe and convenient dwelling houſe, to 
aol.” Stat. 32 Geo. 2. c. 28. ſet. 1. . © 

“% Every ſheriff, under · ſheriff, and bailiff of any Copies of theſe 
liberty, and the reſpective ſecondaries and clerks eus 10 be, 
litters in the compters — and all other = ners. 

| Ok | ns 
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66 


any proceſs, or who ſhall arreſt any perſon on any 


How far the 


court grants in- 


formations a- 


2 N 


259. 


Balliffs. Chap. 3. 


en intruſted with the execution of proceſs, or 
who ſhall enter any actions, or make any warrant, 
or any writ or proceſs, in order to have the ſame 
executed, ſhall deliver a printed copy of the ſeveral 
clauſes in this act relating to bailiffs, and other 
officers and perſons employed under them to execute 


action entered, or otherwiſe, within their reſpec- 
tive ſheriffwicks or juriſdictions, to every ſuch bai- 
liff, &c. and ſhall make it part of the condition of 
every ſecurity given to any ſuch ſheriff or under. 
ſheriff, or bailiff of any liberty, by any bailiff or 
_ perſon employed to execute proceſs, that every ſuch 
bailiff, Sc. ſhall ſhew and deliver a copy of the ſaid 
clauſes to every perſon he ſhall arreſt and carry to 
any public or other houſe where any liquor ſhall be 
ſold, : and ſhall permit every ſuch perſon arreſted, or 
any friend of him or her, to read over the Fam 
clauſes, before any liquor or victuals be called for 
or brought to ſuch perſon under arreſt there; and in 
caſe any bailiff, &c. offend in the premiſſes, every 
ſuch offence, beſides the breach of the condition of 
ſuch ſecurity bond, ſhall be deemed a miſdemeanor Ie! 
in the execution of the proceſs on which ſuch per- 
ſon was arreſted, and ſhall be puniſhable as ſuch by 
this act.“ bid. ſect. 3. 

Motion for an information againſt a bailiff for 
carrying a perſon, whom he had under an arreſt, to 
an alehouſe againft his will; this being an offence 
againſt an act of parliament ; and this he prayed 
notwithſtanding the proceſs was out of the Comm 
Pleas ; he ſaid he did allow, that there was a clauſ 
in the ſtatute, which 'gave the party injured a liber- 
ty to proceed in a ſummary method, by petition en 
the court out of which the proceſs iſſues; but be £ 
ſubmitted it, the party had a right to wave that I- 
berty, and to proceed in the ordinary courſe of ju 
tice notwithſtanding. The court ſaid, that might 
be a matter proper to be conſidered of z fo made 1 
rule to ſhew cauſe, Sal. 45. "oi nt der ts K. I. 


0 


<a wich 


Oa ſhewing cauſe, the court was of opinion, that 
though this was an offence before the act of parlia- 
ent, yet the intent of the legiſlature was, that the 
pffender ſhould be puniſhed only in a ſummary me- 
thod, by applying to the court where the offence 
was committed; and therefore refuſed to interpoſe 
their authority by information. Barnard, K. B. 


3 
bu 
H 
* 


4 ** complaint of Mr. Budgel againſt the de- Conſtruetion up- 
endant, who was a bailiff, for refuſing to carry _— ogg of 
him to the houſe which he appointed, and for not rn Ir fig 
Wreading the clauſe in the ſtatute of 2 Geo. 2. c. 22. reſts, 

hen he arreſted him; the court ordered the de- 

endant to pay Mr. Budgel 5 l. for his damages, to- 

gether with his coſts; and likewiſe committed him 

Wor the contempt. 2 Barnard. X. B. 213. 

Defendant petitioned againſt ſheriff's officers for 

>xtortion, c. praying relief according to ſtatute 

2 Geo. 2. c. 22, and the court made a rule for the 

bailiffs to ſhew cauſe why an attachment ſhould not 

de iſſued againſt them, and not to anſwer the mat- 

ters complained of ; the former having been the me- 

hod conſtantly uſed here, and the latter againſt the 

uſe of the court. Barnes 26. | 
No bailiff or ſheriff's officer ſhall preſume to Where he muſt 

xact or take from any perſon, being in his cuſtody 2% take _ 

dy arreſt, any warrant to acknowledge a judgment, — Y 
Put in the preſence of an attorney for the defendant, 

which attorney ſhall then ſubſcribe his name there- 


nto; upon pain of being ſeverely puniſhed for fo 


* doing. Lil. Abr. 115, 194. 1 | 
vers Alſo it was held, that a warrant to confeſs a Neither may a 
1 to udgment taken of a man under arreſt, in the pre- ns 09% + 
wn of an attorney's clerk or ſolicitor, was void. 

r 
= The ſheriff is not bound to execute attachments Attachment. 
; a" perſon, but may do it by his bailiff. Dy. 24. | 
by þ Kol. Rep. 457. rd Raym. 21. And that which 

s done by the warrant of the ſheriff. is done by 


be ſheriff himſelf, for gui facit pen alium, facit 


ber ſe. 


Pa A 


1 

*, 
J 

Z 
1 
* 
NH 

7 

f 

? 
| 
1 


The extent. A bailiff of an hundred may execute a writ out 
of the hundred where he is bailiff, for he is bailiff 
all the county over. Lil, Abr. 266. | 

Not to be pre- Sheriffs bailiff} ſhall not be prejudiced by the non- 

1 Se. return or miſ-return of the ſheriff, The defendant 

of the ſheriff. (as bailiff of an hundred) took goods in execution 

on Fieri fac', and fold them, and delivered the 

money to the ſheriff; it is good, and no Trover lies 

againſt the ſheriff, for they did execute, as the urit 
required. Leon. 144. pl. 200. 

Falſe retorn by | The falſe return of the ſheriff ſhall not make the 

judice to bali Bailiff puniſhable in an action; for he is bailiff er. 

errant. rant, and a mere ſervant. Dr. & Stud. b. 2. p. 127. 
As the bailiff juſtifies dy ſheriff*s warrant, plaintif 
replies, the ſheriff. returned upon the writ, Tard. 

. Cro. El. 181. © 

— _ If a bailiff errant, or ſpecial bailiff, arreſt a man 

the theriff, not upon A Capias ad ſatisfaciendum, and after the pri- 

againſt the bailif. ſoner reſcue himſelf, he at whoſe ſuit he was at. 

I þ reſted may not have an Action on the Caſe upon tht 

eſcape againſt the bailiff, but he ought to have it 
againſt the ſheriff; for the bailiff is but a ſervant to 
the ſheriff. Vin. Abr. 573: pl. 3. ; 

N for In an action againſt the ſheriff for a falſe return 

1 on two Fi. fa. the officers who took the goods in 
execution were called as witneſſes for the defendant; 
and the counſel for the plaintiff objected to thei 
being ſworn, becauſe they generally gave ſecurity t 
the ſheriff. Here the chief juſtice ſaid, that did not 
yet appear, afk them; upon which the officers ownel 
they had given ſecurity, but that they had deliveret 
the goods over to the aſſignees by order of the un. 
der-ſheriff, and they had a warrant from the unde: 
ſheriff, which they called a Superſedeas for their ft 
doing; and upon its being produced and read, thet 
teſtimony was allowed, for that it appeared to be i 

full indemnity to them from the ſheriff for what 
they had done. Gen. Syn. of Bank. 25, 26. Li 
for and againſi Bank, 289. | 


* 


nin an action againſt the ſheriff for a falſe return 
of Non eft inventus on meſne (a) procels ; lord chief 
juſtice Raymond refuſed to admit the ſheriff's bai- 
liff who had the warrant, to be a witneſs upon the 
trial to prove, on behalf of the ſheriff, that he often 
WW endeavoured to have arreſted the defendant in the 
original action, on the Ca. (a) fa. but could not; 
ed non allocatur, for the bailiff was no legal witneſs, 
becauſe he is intereſted in the cauſe, having given 
ſecurity for his due executing proceſs, and by con- 
ſequence could not be a witneſs in his own cauſe, 
tra. 650. 2 Ld. Raym. 1412. 


c. and aſſigns the breach that the bailiff had not 
executed ſuch his warrant ſent to him upon a pro- 
Wceſs directed to him out of the Zxcheguer, to levy 
iſſues upon certain lands. Defendant demurs, 1. 
Becauſe the warrant directed to him, was made out 
df the county. 2. It is not alledged, that the ma- 
or A. where he was by the warrant to levy the 
ues, is within the hundred where the bailiff had 


and the breach is not ſhewed to be within the 
Wobligation ; becauſe a bailiff cannot execute a pre- 
pt out of the hundred where he is bailiff. Stil. 18. 


juriſdiction: By the court, it is a good exception, 


Under-ſheriff brougnt debt againſt one of his bai- e un- 
er- Mer! 8 


lifs on bond to ſave harmieſs in executing proceſs, bailiff. 


1 l. 10. For though the words of the condition were 

not reneral, to make return of all warrants directed to 

nel Wim, yet it was to be underſtood of ſuch only as 

ere! ere to be executed within the hundred of which 

un- e was made bailiff. 2 Saund. 414. | 
der- Whereas many inconveniencies happen in cauſes No bailiff, Sc. 
t (&-pending in this court, by reaſon that ſheriffs offi. ball be bel in 


ers, bailiffs, and other perſons concerned in the 
xecution of proceſs, offer themſelves, and are per- 
mitted to be bail in any actions, and for great ſums 
df money; now for prevention of the like miſchief 
and inconvenience for the future ; it.is ordered by 


(a) Lord Rowan Bis it was upon an execution, Sir 
Jon Strange, 92. on meſne proceſs. ab 


any action. 


2 | the 
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the lord chief juſtice, and the reſt of the juſtices of 
this court, that from and after the laſt day of this 
_ preſent term, no ſheriff's officer, bailiff or other 
perſon concerned in the execution of proceſs ſhall 
be permitted or ſuffered to become bail in any ac- 
tion or ſuit depending in this court. Lil. Abr. 235, 
Rule of Mich. term 1732. 6 Gee. 2. ſe. 7. in 
2. ge 
Per curiam, We have ſeen ſo much oppreſſion in 
letting the ſheriffs officers be bail, that, we think 
proper to concur with the Common Pleas in a general 
rule, not to accept them or ſerjeants at mace, 2 
Stra. 890. | 
In error objected to one of the bail, that he was 
a palace-court officer; but over-ruled, and the bail 
allowed. The rule of this court to prevent ſheriff 
officers, and other perſons concerned in the execu- 
tian of proceſs, from being bail, extends only to 
proceſs of this court, whereon defendants having 
been bailed by the officers who arreſted them, were 
greatly impoſed on and abuſed. 2 Barnes 79, 
A palace- court officer offered to juſtify himſelf in 
court as one of defendant's bail; plaintiff objeQted, 
that no ſheriff's officer, bailiff, or other perſon con- 
cerned in the execution of proceſs, can be bail by 
the general rule of Mich. 6 Geo. 2, Defendant an- 
ſwered, that by a caſe in error, Zaft. 20 Geo. 1. 
The court had determined that faid rule related only 
to bailiffs executing proceſs of this court. The 
court exploded the doctrine of that caſe, which wa 
determined (as thereby appears) in the abſence of the 
lord chief juſtice, and rejected the bail offered, 
They held that the rule extends to all bailiffs, off- 
cers, and others concerned in the execution of pro- 
ceſs, The rule was made for the benefit of plain- 
tiff, not merely to prevent impoſitions, and abu 
on defendants, as in faid caſe mentioned. An an- 
cient rule of this court Mich. 1654. ſays, that 10 
attorney ſhall be bail, and a modern rule Mi. 
6 Geo, 2. ſays, that no attorney of this or any other 
court, or any perſon practiſing as ſuch, ſhall be * 


WS the rule is the ſame with reſpect to officers execu- 
ting the proceſs of this and all other courts. Suppl. 
to Barnes 9, 10. 8 N 
Action on the caſe againſt a bailiff for concealing Action againft 
a _ | gt after he had levied the money upon it. pres peg 
MA. ep. . ; execution. 
The Mie of Meſtminſter had returned a bill of For returning a 
Middleſex with a Superſedeas out of Chancery becauſe _—_ 2 5 
it was with an Ac etiam; the court conceived the 14. 7 
return void, and gave him only four days to return 
his writ, on pain of 100 J. and would not ſuffer him 
to take him by a new writ. Lil. Abr. 84. 
If a diſtreſs at the ſuit of A. iſſues out of the NS no uſual 
court of C. directed to J. S. (who is not the uſual hl oor 
officer) to diſtrain the cattle of B. c. or that B. delivers the | 
ſhould find pledges to appear the next court; and eatdle. 
thereupon F. S. diſtrains the cattle of B. and after re- 
delivers them to B. without taking ſufficient ſecurity, 
Sc. and B. does not appear; an action lies againſt . 
J. S. for this deceit, notwithſtanding he is no known 
officer, but hac vice only; adjudged upon a writ of | 
error. Lat. 159. 
An action lies not againſt the bailiff for refuſing Not carrying the 
bail, but for not conveying the party before the ſhe- Ea“ 3 
iff in order to put in bail, 2 Mod. 32. . 
If 4. brings B. to a common inn, of which C. 4. at an inn de- 
is hoſt; and affirms to C. that he hath arreſted B. _ 8 on 8 
by virtue of a commiſſion of rebellion; and in con- . — * ö 
ſideration, that C. will keep B. as a priſoner by the and promiſes to 
ſpace of one night, aſſumes and promiſes to ſave C. 2 _ — 
harmleſs, &c, If B. recovers againſt C. in an acc 
tion of falſe impriſonment, C. may have an action 
againſt 4, upon this promiſe; for though the con- : - 
ſideration, viz, the keeping of B. was unlawful, yet | 
becauſe it did not appear to C. to be ſo, the pro- [ 
miſe to ſave him hatmleſs was good. Hut. 55. 
inch 48. e | 8 


„ 


. 


Arreſt. 


As to the man- I T is commonly ſaid, a known bailiff need not 
ſhew his warrant, although it be demanded, nor 

a ſpecial bailiff without demand: As to Londen, it 
is faid, the ſerjeant need not ſhew his mace, becauſe 

Shewing the he is ſworn and known, although not to the party, 


e 9 Co. 69. | | | 
And yet it is held a general arreſt by a ſerjeant, 
| by ſhewing his mace, and touching his body with it, 
What the officer by ſaying, Sir, J arreſt you, is not ſufficient, for he 
is to ſay and do. ought to ſhew at whoſe ſuit, out of what court, 
for what, and of what return the writ is, that the 
party may know what to do. Bac. Abr. 232. 

Cro. Fac. 485, 486. 5 

Where the ſheriff doubting a reſcue, cauſeth the 
ſerjeant of the mace to arreſt one firſt on an ac- 
tion of 1001, entered in London according to cuſtom, 
and after the ſheriff arreſts him by Cap. ad ſatisfac, 
| this is unlawful, and the ſerjeant was ſeverely pu- 
Puniſhed for niſhed, and the court diſliked ſuch feigned actions 

ſeigned action. againſt law. 6 Co. 52. Dal. 110. 
No diſputing The ſheriff muſt not diſpute the authority of the 
proraty court, though the proceſs be erroneous. Venir. 


1 
When the party 15 the officer comes to arreſt a man, and he flieth, 
— the officer may purſue him and take him in an- 
other county, but he cannot beat him, c. becauſe 
he was not arreſted. Lord Raym. 231, 2 Stra. 
1049. If after the arreſt of the bailiff he flieth, 
or draws weapons, he may. Dult. 111, 
Homicide in ad- Where perſons having authority to arreſt or im- 
yon of priſon, uſing the proper means for that purpoſe, are 
reſiſted in ſo doing, and the party making reſiſtance 
is killed in the ſtruggle, this homicide is juſtifiable. 
And on the other hand, if the party having autho- 
3 rity 


Wbap. 4- Arreſt. | 
ity to arreſt or impriſon, uſing the proper means, 
appeneth to be killed, it will be murder in all who 


ake a part in ſuch reſiſtance, For it is homicide 
ommitted in deſpite of the juſtice of the king- 


Jom. 

The rule laid down ſuppoſeth that reſiſtance is 
made. And upon that ſuppoſition it will, I con- 
ive, hold in all cauſes, whether civil or criminal; 
or in the caſe of reſiſtance in either cafe, the perſon 
aving authoriry to arreſt or impriſon may repel 
»rce with force, and if death enſueth in the 
ruggle he will be juſtified. This is founded in 
eaſon and public utility. For few men would 
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t quietly ſubmit to an arreſt, if in every caſe of re- 
t, iſtance the party impowered to arreſt was obliged 
Ve o deſiſt and leave the buſineſs undone. The late 
t, Ic. juſtice Hier thinks the opinion in Rolle's (a) 


eport too ſevere. 
The caſe of bare flight in order to avoid an arreſt 
n a civil proceeding, and likewife in fome caſes of 


7 


he criminal nature, will fall under a different con- 
c- ideration. A defendant in a civil ſuit being appre- 


enſive of an arreſt flyeth, the officer purſueth, and 
n the purſuit killeth him, Th:s faith lord Hale will 
be murder. Hal. Hift. Pl. Cr. 481. 

Mr. juſtice F/Jer rather chooſes to ſay, it will be 
urder or manſlaughter, as circumſtances may vary 


the he caſe. For if the officer in the heat of the purſuit, 
tr, ind merely in order to overtake the defendant, ſhould 


n execution, for debt in the compter, and eſcaped, and 


an- 
uſe he keeper came to the place where he was, to apprehend 
fe im, and Ca/fie/d flew out of the window, and the 


Keeper purſued him, and in reſiſtance Calfie/d was killed; 
he keeper did not retreat ſo much as he might have done, 
and Roll thought it manſlaughter, becauſe he was only 


; n execution for debt; but if a man impriſoned for felony 
are cape, and the keeper upon reſiſtance kills him, this is 
nc nanſlaughter without retreating, &c. The law is the 
ble. ame if a thief upon bis own aſſault is Killed, it is not 


manſlaughter. Rol. Rep. 189. pl. 24. 
. | trip 


(a) The cafe upon evidence was thus; one Calſfeld was | 


73 


* 
— 
— ——— 2 ͤ „- gs oo A WOE ye * . 


8 


trip up his heels, or give him a ſtroke with an held 
nary cudgel, or other weapon not likely to fill, and 
death ſhould unhappily enſue, he cannot think that 
this will amaunt to more than manſlaughter, if in 
ſome caſes even to that offenſe. The blood wa 
heated in the purſuit, his prey, @ lauſul prey, jul 
within his reach, and no ſignal miſchief was intend. 
ed. But had he made uſe of a deadly weapon, it 
would have amounted to murder. The miſchievous 
vindictive ſpirit, the malitia, which always muſt be 
collected from circumſtances, determineth the na. 
ture of the offenſe. F. Cr. Law 270 to 271. 

Something hath been ſaid briefly under the head 
of homicide in advancement of juſtice, touching the 
killing of officers in the execution of their offices, 
and of other perſons having authority to arreſt or 
impriſon, or acting under colour of ſuch authority, 
But this being a matter in which the juſtice of the ce 
kingdom is deeply concerned, I will now (ſays Mr. m 
juſtice Fefler) ſubmit to 6 e my thoughts in 
upon that ſubject more at large. 

Miniſters of juſtice, while in the execution of 
their offices, are under the peculiar protection of the 
law. This ſpecial protection is founded in great 
wiſdom and equity, and in every principle of poli- 
tical juſtice, For without it the public tranquillity 
cannot poſſibly be maintained, or private property 
ſecured ; nor in the ordinary courſe of things wil 
offenders of any kind be ameſnable to juſtice. And QT! 
for theſe reaſons the killing of officers ſo employed I pre 
hath been deemed murder of malice prepenſe, as being 
an outrage wilfully committed in defiance of the the 
Juſtice of the kingdom. 

This rule is not confined to the inſtant the office obe 
is upon the ſpot, and at the ſcene of action, en- 17 
gaged in the buſineſs which brought him thither; 
for he is under the ſame protection of the law eund, Triff, 
morando, & redeundo. And therefore if he cometh exe 
to do his office, and meeting with great oppoſition 
retireth, and in the retreat he is killed, this will 
amount to murder, He went in obedience to = by | 

: la 


hap. 4. Arreſt, 


Jaw and in the execution of his office, and his retreat 
was neceſſary in order. to avoid the danger that 
hreatened him. And upon the ſame principle, if he 
eeteth with oppoſition by the way, and is killed 
before he cometh to the place, ſuch oppoſition being 
intended to prevent his doing his duty, which is a 
28? to be collected from circumſtances appearing in 
evidence, this likewiſe will amount to murder. He 
was ſtrictly in the execution of his office, going to 
diſcharge the duty the law required of him. oft. 
Cr. Law 308 to 309. E 

The miniſters of juſtice in civil ſuits, under pro- 
per limitations, are intitled to the ſame protection 
for themſelves and followers, and upon the ſame 
principles of political juſtice. Bid. 310. 

Aud in the caſe of arreſts upon proceſs, whether 
by writ or warrant, if the officer named in the pro- 
ceſs give notice of his authority, and reſiſtance is 
made, and the officer killed, it will be murder; if 
in fact ſuch notification was true, and the proceſs 
lgal. For after ſuch notification the parties oppo- 
ſing the arreſt ated at their own peril, bid. 31 1. 

I have faid above by way of caution, i the pro- 
ceſs be legal. But I would not be underſtood to 
ean any thing more than, provided the proceſs, be 


it by writ or warrant, be not defective in the frame 
rty F it, and iſſue in the ordinary courſe of juſtice from 
vil g court or magiſtrate having juriſdiction in the caſe, 
There may have been error or irregularity in the 
red WWW proceeding previous to the iſſuing of the proceſs ; but 
ing if the ſheriff or other miniſter of juſtice be killed in 


the execution of it, this will be murder. For the 
officer to whom it is directed mult at his peril pay 


cer WF obedience to it. And therefore if 4 Capias ad ſa- 
en · 7:5 factendum, Fieri facias, writ of aſſiſtance, or any 
er; ther writ of the like kind iſſue directed to the ſhe- 
1dr, Fi, and he or any of his officers be killed in the 


for this murder 'to produce the writ and warrant, 
without ſhewing the judgment or decree : ſo ruled 


the by lord Hardwicke in the caſe of one Rogers at the 
| ſummer 


execution of it, it is ſufficient upon an indictment Evidence. 


Arref, Chap. 4. 


ſummer affizes in Cornwall in the year 1735. 8 
Geo. 2. | 
Rogers by the help of a gang of deſperate fellow 
ſtood out a long time in a Chancery ſuit, and kept 
poſſeſſion of the premifles in queſtion againſt al] 
manner of proceſs: at length the ſheriff attended by 
the Poſſe Comitatus endeavouring to execute the pro- 
ceſs, three of the Pofſe were killed by him or ſome 
of his gang, he preſent and abetting; for theſe mur. 
ders he was tried and convicted; in the courſe of 
the trials the writs of execution, the jnjunEtion for 
delivering poſſeſſion, and the writ of aſſiſtance were 
read in evidence, but not the decree. F. 311. 
Mr. Lutter4! being arreſted for a ſmall debt pre- 
vailed on one of the officers to go with him to his 
lodgings, while the other was ſent to fetch the at- 
- torney's bill, in order, as Lutterel pretended, to 
have the debt and cofts paid. Words aroſe at the 
lodgings about civility money, which Lutterel refuſed 
to give; and went up ſtairs pretending to fetch mo- 
ney for the payment of the debt and cofts, leaving 
the officer below. He ſoon returned with a brace 


of loaded piſtols in his boſom, which at the impor- 
tunity of his ſervant he laid down on the table, ſay- 
ing, He did not intend ta hurt the officers, but be 
would not be ill uſed, The officer who had been 
ſent for the attorney's bill ſoon returned to his com- 
panion at the lodgings; and words of mn ariſing 


Lutterel ftruck one of the officers on the face with a 
walking cane, and drew a little blood, Where 
upon both of them fell upon him, one ſtabbed him 
in nine places, he all the while on the ground begging 
for mercy and unable to refiſi them. And one of 
them fired one of the piſtols at him while on the 
ground, and gave him his death's wound. This 5 
reported to have been held manſlaughter by reaſon of 
the fiiſt aſſault with the cane. 9 5 

This is the caſe as reported by Sir John (4) 
Strange; and an extraordinary caſe it is; that all 


6) Stra. 499. 
40 s theſe 
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veſe circumftances of aggravation, two to one, he 
cp! and on the ground begging for mercy, ſtab- 
ed in nine places and then diſpatched with a piſtol; 
bat all theſe circumſtances, plain indications of a 
= deadly revenge or diabolical fury, ſhould not out- 
igh a flight ſtroke with a cane. 

But in the printed (a) trial there are ſome cir- 
mſtances ſtated, which are entirely dropped, and 
dthers very ſlightly mentioned by the reporter. 

ö 1. Mr. Lutterel had a ſword by his ſide, which, 
ter the affray was over, was found draum and 
ror. How that happened did not appear in evi- 
aence; for part of the affray was at a time when no 
witneſs was preſent, no body ſpoke to the whole. 

2. When Latterel laid the piſtols on the table, he 
declared that he brought them down, becauſe he 
would not be forced out of his lodgings, 

3. He threatened the officers ſeveral times. 

4. One of the officers -appeared to have been 
wounded in the hand with a piſtol ſhot, (for both 
the piſtols were diſcharged in the affray) and flightly 
on- the wrift with ſome ſharp pointed weapon : and 
the other was Nightly wounded in the hand with a 
like weapon. | 

5. The evidence touching Lutterel's begging for 
mercy was not that he was on the ground beggrng | 
mercy ; but that on the ground he held up his hands 
as if he was begging for mercy. WO 

he chief juſtice directed the jury, that if they 
believed Mr. Lutterel endeavoured to reſcue himſelf, 
which he ſzems to think was the cafe, and very 
probably was the cafe, it would be juſtifiable homi- 
cide in the officers. However, as Mr. Latterel gave 
the firft blow accompanied with menaces to the officers, 
and the circumſtance of producing loaded piſtols to pre- 
vent their taking him from his lodgings, which it 
would have been their duty to have done, if the 
debt had not been paid or bail given, he declared it 


(a) 6 Sr. Tri. p. 195. Trials publiſhed in the year 
1734. þ. 435. Salm. St. Tr. abr. 5. 874. 


could 
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could be no more than Manſlaughter. Ft. C, 


Law, chap. 5. p. 292. ; 

The direction of the chief juſtice the reporter 
hath totally omitted. And therefore I have taken 
the liberty to ſtate the caſe more largely than other. 
wiſe I ſhould have done. And I cannot help ay. 
ing, that the circumſtances omitted in the report 
are too material, and enter too far into the true 
merits of the caſe to have been dropped by a gen- 
tleman of Sir John Strange's abilities and known can- 
dour, if he had not been over - ſtudious of brevity, 

Imperfect reports of facts and circumſtances eſpe. 
cially in caſes where every circumſtance weigheth 


ſomething in the ſcale of juſtice, are the bane of al 


Arreſt by a bai- 
liff*'s follower. 


ſcience that dependeth upon the precedents and ex- 
amples of former times. Fofler's Cr. Law 294. 
A bailiff ſtood at the ſtreet door, and ſent his ſer- 
vant up three pair of ſtairs in a diſguiſed habit with 
the warrant, who laid hands on VV. R. and toll 
him, that he arreſted him. Holt chief juſtice doubt. 
ed if this was a good arre/?, being done by the bai. 
5 follower or ſervant, and not in the preſence «if 
the bailiff himſelf; but ſaid, that the plaintiff muſt 


prove his cauſe of action againſt V. R. and muſt 


prove the writ and warrant by producing the ſworn 
copies of them. And he muſt prove the manner of 
the arreſt, that it may appear to the court to be a 


lawful arreſt; and in point of damages, he mul 


likewiſe prove the loſs of his debt, iz. that 
IF. R. became inſolvent, or could not be retaken, 
3 Salk. 311. 6 Med. 211. If a bailiff, having a 


_ warrant from a ſheriff on a Capias, ſends another 


in his room to arreſt the perſon, ſuch arreſt is :Ulegd 


by Holt ch. juſt. 12 Mad. 73. 


A Capias was returnable on All Souls day, 1 
Non dies juridicus, which the ſheriff returned, and fo 
let the party go: Court, it is a bad return ; the 
writ was good, and the detaining of the party on 


it lawful, and he was commanded to bring him into 


execute any writ, proceſs, warrant, order, judgment, 


court. Poph. 205. ; 
“ No perſon upon the Lord's day ſhall ſerve or 


0 


bap. 4. Arreſt. 

d ecree, (except in caſes of treaſon, felony, or 
each of the peace) but the ſervice of ſuch writ, 
.. mall be void, and the perſons exeguting the ſame 
hall be liable to anſwer damages, as if they had done 
e ſame without any warrant.” Stat. 29 Char. 2. 

7. ſet. 6. Watſ. Clerg. Law, chap. 34. P. 344, 
45. Gibf. Cod. tit. 10. p. 238. 12 Med. 607. 
The queſtion was, Whether ſerving an attach- 
ent for contempt on Sundays were within the above 
atute? The words being, That all arreſts on Sun- 
Ly, except for breach of peace, are void. Holt chief 
ſtice ſaid, Suppoſe it were a warrant to take for 
drgery, perjury, &c. ſhall they not be ſerved on 
unday? Sure the Lord's day ought not to be a 
anctuary for malefactors! And this here partakes 
f the nature of proceſs upon an indictment; but the 
urt would adviſe thereon. 12 Mod. 348. A warrant 
Ir good behaviour may be executed on a Sunday, 
. Raym. 250. 

If a bailiff arreſts a man of a Sunday, ſince by the 
bove ſtatute all ſuch arreſts are unlawful, and the 
ailiff is killed in the making it, perhaps (ſays Haw- 
ins) this will be manſlaughter only. Hat. Pl. 
r. 86. chap. 31. ſet. 58. See Hales Hift, Pl. 
r. Note (F.) S. P. 3 
Kelynge, upon a motion of Mr, Holt, ſaid, J have 


19 2 bh 112. 2 Bulfir, 72, Note; This was 
nat efore the above bill paſſed into Fs © © aw 


But then the affidavit always contained, that the 
arty might have been arreſted on any other day. 
ro. fam. 602. pl. 6. Mod. ibid. | | 

Motion to have defendant diſcharged out of cuſ- 


roceſs out of K. B. but in truth he was taken with- 
dut any warrant on a Sunday, and kept lock'd up till 
Monday morning, and then a writ was got. By the 
ourt : If you were impriſoned without warrant, you 
ave your remedy by falſe impriſonment; but then 
et them ſhew cauſe why an attachment' ſhould not 


tachments 


nown many attachments for arreſting of a Sunday. 


ody, for that he had been arreſted on a Sunday by 


0 againſt them, And it was ſaid by Gould, that at- 


4 * 

"oF "i - ES. "RY Pm * 
* 

1 0 59 . 

BRAS, 1 N x ORF. K * 


Arr eſt, Chap. 4 


tachments have gone frequently in ſuch a caſe; an Y 


ſo was the rule here, 6 Mod. 96, = 
Arreſt on a Sunday is a void arreft, inſomuch ta 
the party may have an action of falſe imprifona:«y WG 
for it. Salk. 78. pl. 1. 5 Med. 95. 
Defendant taken on a capias utlagatum on a Su. 
day, moved to be diſcharged, the taking being can. 


trary to the ſtatute of 29 Car. 2. c. 7. ſecf. 6. TI 
court held the taking bad, but refuſed to grant ui 
attachment, and put the defendant to take the 8 
medy given by the ftatute. Barnes's Notes, C. P. 2 


Any perſon may be taken on the Lord's day bl 
virtue of an eſcape (a) warrant.” 5 Anne, c. 
ſect. 3. See 1 Anne, fat. 2. c. 6. | 
A priſoner eſcaped, and was retaken on a Sun, 
by virtue of a judge's warrant, called an eſcape wa: 
rant. The queſtion was, Whetber this taking un 
ſuch ſervice of proceſs as was againſt the act of y 
Car. 2. c. 7. By the whole court: This is a takin 
in nature of a freſh purſuit, and is no original pro 
ceſs, and the gaoler or party might have taken hit 
upon a freſh purſuit on a Sunday before this ſtatute 
6 Mod. 95. 2 Salk. 626. pl. 7. S. C. S. P. 
Salt. 149. pl. 1. S. P. 2 L9d. Raym. 1028. 
The party is in ftill upon the old commitmen 
continued down. 2:Salk. ibid. 2 Ld. Raym. 109 
ſays it was held, that this re-taking is not within d 
meaning of the ſtatute 29 Car. 2. and that he mig 
have been re-taken on a Sunday without a warrant 
6 Mod. 3 Salk. and 2 Ld. Raym. ſay, that it wa 
held otherwiſe in C. P. and the two laſt books ſi 
that the barons of the Exchequer. were equally di 
vided; and 2 £4. Raym. 1029. that the like me 
tion was made before in the ſame term in K. B. 1 
the court was then of the ſame mind. | 
The bail may take the principal on a Sunday, au 
confine him till Monday, and then render him; ani 
this is no ſerving of proceſs, for the entry in X. 
is, he is delivered upon bail, &c. Tis rather lik 
the caſe where the ſheriff arreſts the defendant on 


(oe) See Chap. Eſcape. 
Saturad, 


WE hap. 4. Arreſt. 81 
dn, who eſeapes, he may, take him on a Sun- 

„ becauſe it is only a continuation of the former 
Wnpriſonment, 6 Mod. 231, ' Porteſe, Rep. 374- 

| The court was moved, that one arreſted on a On a thankf= 
ay of thankſgiving appointed by the parliament, giving day. 
28 forced to put in bond to the ſheriff for his ap- 
earance, might be diſcharged, and that the bond 

oven to the ſheriff. might be delivered up. Rol. 

. J. anſwered, indict the bailiffs who made the 

rreſt, or bring your action againſt them if you pleaſe, 

or we will not diſcharge the party arreſted. S/. 

238. 239- | 


It was ſaid by Rzchardſen C. J. That, upon ar- On Chrifmass 
TM ſting a man upon Chriſimas- day, going to church 4%. 


1 the church-yard, he who made the arreft might 

de cenſured in the Star- chamber [this court is abo- 

Wiſhed by 16 Char. c. 10.] for ſuch in offence; 

pro. hich note Hetiy. 19. Godolph. Report. Canon. 11 5 . 

ect. 12. PE LOOT go \ 

Ute An arreſt in the night as well as in the day is law- In the nights 
ul, and as well at the ſuit of a ſubject as at the 

King's; for the officer or miniſter of juſtice e 


ah 


priſonment brought againſt him. Cro. Elix. 56. 
pl. 33. Mo. 711. pl. 998. Keb. 805. pl. 75. i 
229. pl. 27. Lev. 143. Winch. 76. But if 4. 
fendant be taken on a capias ad ſatisfaciendum on tl 
ninth day of February, which is the very day ti 
writ was returnable, the arreſt is good. 3 Salk. 46 
In treſpaſs of aſſault and battery by ſpecial verdia nl 
it appeared that the defendant, as bailiff of the ſhe 
Tiff, arreſted the plaintiff the tenth day of Februmn Wil 
on a Writ of nan omittas out of C. P. which was voi 
turnable in eight days of the Purification, which wil 
after the firſt or Eſin day; but the days of grace vi 
the return of the writ are two days after: and t. 
court conceived, that although the ſheriff may n 
turn his writ after, yet his office, as to arreſting, iii 
determined on the Ein day, which being no moveali 
feaſt, the court may take notice of the day of th, 
month. Keb. 718. pl. 7. | 
The utmoſt length of time the law allows for ei 
ecuting a writ, is the day on which it is returnab 
and it is not executable that day any longer than th 
court fits. Salk.” 322. pl. 8. 6 Med. 130. 
As to place. Pa- No arreſt wel be in the King's palace, where h 
laces and verge royal perſon reſides. 6 Mod. 73. 3 Salk. 91. 
— i 40 pl. 12. 2 Ld. Raym. os: Hul 590. 
2. Prynne 4 Inſt. 19. 3 Inft. 140, 141. 
£ The great manſion- houſe purchaſed by the Kin 
late parcel of the poſſeſſions of the archbiſhop of Ia 
and the park, and the ſoil of the antient palace 
We/tminfler, ſhall be the King's whole palace 
' Wiftminſ/ter, and ſhall extend to all the ſtreets lea 
ing from Charing-Croſs unto the Sanftuary-gatt 
Weſtminſter, and in all the houſes on both ſides of ti 
ſtreets from the ſaid Croſs unto We/tminſ/ter-hall, 
tuate between the Thames on the eaſt, and the 50 
wall on the t.“ Stat. 28 H. 8. c. 12, ref 
The court of the ſteward and marſhal of ; 
King's houſe, (viz. the Marſbalſaa court) (hall t ! 
* paſs the ſpace of twelve miles, to be counted ab Halo 
the lodging of the King.“ Stat. 13 Ric. 2. f. d 
"2 3. b . - 2742 | | | 
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Godolph. Rep. Canon. 115. nor in the time of divine 
ervice, ſtat. 1 Rich. 2. c. 15. 50 Ed. 3. c. 5. Cre. 
am. 602. pl. 6, unleſs at the King's ſuit, Cro. 


anon. 141. ſees. 8. | 55 
Holt C. J. ſaid, he had known many attachments 


rranted for arreſting a man as he was going to church, 
> diſgrace him. Afed. 56. pl. 114. Watſ. Clerg. 
aw, chap. 34. P. 345. SEP 


f the King's courts at Vaſtminſter, are privileged 
om arreſts. Cromp. Juriſdic. of Courts 11. 


aſon of his attendance upon buſineſs, upon ſome 
purt of juſtice, or ſome other way privileged: by 
me ſpecial rule or order of court, may be arreſted 
| Weftminſter-hall, the courts fitting there; and it 
th been often done, for it is not the place but their 
ſineſs, that protects the party. 2 Lil. Abr. 115. (F) 
One arreſted. in Meſiminſter-hall, fitting the court, 
ay be diſcharged upon motion, if the arreſt was 
don mean proceſs, but not if he was taken in ex- 
ution ; but even in that caſe the officer is puniſh- 
le. By the court, 3 Salk. 46. Bulſftr.' 85, 
One Long was arreſted in the Palace-yard, not far 
Im Meſtminſter- hall gate, the court being then 
ting; and being an attorney of this court, he, to- 
her with the officer, was brought into court, and 
officer was committed to the Het, that he might 
rn to know his diſtance ; becauſe the plaintiff was 
orney of the court of King's bench, who informed 
s court, that his cauſe of action was for 2001. 


's bailiffs ſhould take charge of the prifoner, and 
along with him to the court of King's bench, which 
> Was, diſcharged the defendant upon filing com- 
n bail, The writ upon which Long was arreſted 


an attachment of privilege, which the court ſup- 
WE G 2 poſed 


Fam. 321. pl. 4. 2 Bulfir, 72. Godolpb. Rep. 


But one who is not privileged from arreſts, by 


refore the court ordered, that another of the ſne- 
Mr. Robinſon, the chief prothonotary, ſhould 


$ done ; and that court being informed how the 


83 


Arreſts ought not to be of perſons going to Or Church and 
oming from church, in the church-yard, Hetl. 19. chuch-yard, 


All perfons whoſe attendance is neceſſary in any cqurtsof juſtice, 


but, upon a quo minus, a ſheriff may enter any li- 
Readings on the Statute Law 116. Barnard. K. J. 


Temple, that it lies within the liberty of Londn, 
the motion was not allowed. 2 Barnard. K. B. z., 
a a motion to ſet it aſide, it was infiſted for him, tht 


| is extraparechial, and not within any pariſh, 10 


keſts in the Temple, eſpecially in term time, but woul 


"3 


Arreſt. Chap. 4. 
poſed to be made on purpoſe to ouſt him out of his 
privilege ; for there was another writ againſt him at 
the ſheriff's office, at the ſuit of another perſon. 2 
Mad. 181. „„ | 

If one be arreſted by the ſheriff of the county, 
within a liberty, without a non omittas, yet the ar- 
reft is good ; for the ſheriff is ſheriff of the whole 
county, but the bailiff of the liberty may have hi; 
aQion againſt the ſheriff for entering of his liberty: 


berty, and execute it ſafely. Lil. Abr. 115. (B. 


282, 444. 2 br, 
Motion that proceedings might. be ſtaſd, upon an 
affidavit that the arreft was made within the liber. 
ties of London upon a bill of Middleſex. But the 
court ſaid, that the affidavit was not ſufficient, for 
the liberty of London may extend into Midaleſer, 
though no part of Lenden itſelf does. And judge 
Page ſaid, The borough of Southwark is within the 
liberty of Landon, though it lies in the county of 
Surry. The ſame, he ſaid, has been thought of the 


though out of the city and county. Accordingly 
Defendant was arreſted in the Temple, and, upon 


the Temple is privileged from arreſts by the King! 
grant. Dugdale's Orig. Fur. chap. 57, 70. p. 146 
310. edit, 167 1. Stow's Survey of London, 271, 
. | | ; 

But by Hut C. J. if the King hath made ſud 
a grant, it is void in law, they having no court d 
juſtice within themſelves there. It is true, the Tem 
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within the city, ſo as to come within. the cuſtoms d 
the city, but it is within the county of the city; bu 
the N bite Friars is within the juriſdiction of tit 
city: yet the court inclined not to countenance i. 


not ſet aſide this arreſt, ſo deſendant was held GY 


Chap. 4. Arreſt. | 85 
WF cial bail. 3 Salk. 285. pl. 13. 45. pl. 1. 12 Mad. 
155. Shin. 684. mT Te 
"The liberty of the Rolls is no privileged place, but 
as it is for all other courts going and returning. Freem. 
368. ONE = a „ 
- The cingue ports be Haſtings, Dover, Hithe, Rom- Thecinqueports, - 
ney and Sandwiche, whereunto Winchelſey and Rye, 
(as of moſt note) and other towns be joined. 2 Jui. 
c. 7. p. 556. See TFeake's Charters of the Cinque 
Pirts, printed in dhe year 1 9. 
The privilege of the cingue ports extends only to 
the inhabitants, but not to ſtrangers, Freem. 12. 
fl. 11. Nor where the matter or cauſe ariſes with · 
out the cinque ports. Godb. go. pl. 102. Brownl. 
34. Nor to an action of debt, or treſpaſs tranſitory. 
Cre. Eliz. 910. pl. 22. Nv. 12. Ba 
- Defendant ought to be an inhabitant, otherwiſe 
treſpaſſes committed within the cingue ports, by one 


—_— 
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who lived out of their liberty, or who would pre- 
ſently abſent himſelf, would be difpunifhable ; and 
„che reaſon of the privilege of the cingue ports is, that : 
e the inhabitants there, who are to defend the port | 
c towns, ſhould not be drawn away, which does not 

f extend to ſtrangers. Freem. 13. | | 


Dd 


Where a ſtranger comes within the cingue ports, 


, and does a tranſitory treſpaſs, and after goes out of 
ſ their juriſdiction, he to whom the treſpaſs was done 
, may have an action at common law, elfe he would 
0 be without remedy; for they can call none in who 
I ob. EG: 

| 

1 

, 

h 

if 

U 

N 


* Cro, Car. 87. pl. g. ſays it was 3 Rich. 2, Bar- 
2 K. B. 49. ſays King Edward the third granted them 
o ar, - 5 e 


1 n 


* and quarrels, ol of all 2 crimes and mat- 
ters, (except pleas of freehold, Lit. Rep. 252. Cru, 
har. 87. pl. 9. Vern. 212. pl. 209. Fenk. Cent, 
117. pl. 33. 3 Salk. 283. pl. 6.) 3 
their ſervants or miniſters, are one of the parties, and 
are to have cognizance and correction thereof, ac- 
cording to their ſtatutes or cuſtoms, or according to 
the law of our kingdom of England, at the will of 
the chancellor; ſo that the juſtices of the King'; 
Bench, or of the Common Pleas, or the juſtices of 
abze; do not intermeddle; and if the ſaid juſtices 
ſhould preſume to enquire, or in any manner take 
cognizance of, or intermeddle, that then, upon the | 
certificate, notification, or ſignification of the chan- 
cellor of the: univerſity, or his commiſſary, they do 
ſuperſede ſuch inquifition or cognizance, and not 
put the parties to anſwer before them, but that the 
party ſhall. be chaſtized and puniſhed before the chan- 
. cellor, or his commiſſary only. 10 Med. 126, 128, 
Cre. Char. 73. Nl. 1. Lit. Rep. 40, 41. Hardt. 
The privilege of the univerſities is not allowable, 
unleſs one of the parties is a ſcholar or ſervant of a 
college, and reſident at the univerſity at the time of 
the ſuit commenced, and it is ſufficient if one party 
only is a member; dut if either party is entered into 
à college by a trick to avoid a ſuit in R. B. his 
—— ſhall not be allowed him. Salk. 343. pl. 2. 
Lit. Rep. 304. 2 Brownl. 74. Barnard. K. B. 49, 
50. Comb. 171. Lit, Rep. 41. Hetl. 26. See 
Hardr. 509. 2 Var. 106, Gab. 404. pl. 485. 
3 Salk. 383. pl. 7. Mn 
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91 of the univerſities is not allowed LE 
againſt the privilege of the Common Pleas, King's . 
Bench, or Exchequer,'or in an action againſt a ſcho- 
Jar and .another perſon who is not privileged, nor 
where the contract is made out of the univerſity; 
nor does it extend to ſue there for the penalty of an Wl, 
act of parliament, nor to a replevin, Ld. Raym. 
342. Hetl. 26. Lit. Rep. 41, 304. Cro. Elia. 
180. pl. 13. Hardr. 188. 1 15, 50%. Hell. 28. 
rownl, CC 


| hap. 4. | Arteſt, 


ltagib. 153. Pl. 6. 294. pl. 3. 


| Suing in the Exchequer by quo minus, if plaintiff is 


Acer of the court, will not ouſt a member of the 


383. pl. 8. : 6 4 F 3 ; 

A quo minus is not a writ or bill of privilege, nor 
> it ſo called, as when privileged perſons ſue in the 
ourts where they are privileged. Dy. 328. pl. 9. 


aan. 323. pl. 300. But if plaintiff were an ac- 
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lter the caſe, becauſe his attendance then would be 
equiſite from day to day. But a quo minus is now 


ben the King's debtor had a guo minus for the King's 
Wcocfit. Hardr. 50. 


Saliſbury-court, Ram- alley, Mitre- court, Fuller's Rents, 


int, Clint, or Deadman's Place, upon legal pro- 
eſs taken out againſt ſuch perſon, may require the 
beriffs of London and Middleſex, bead bailiff of the 
iberty of the dutchy of Lancafter, or high-ſheriff of 
urry, or bailiff of the borough of Southwark, or 
Wt heir officers, to take the poſſe comitatus, or ſuch other 
power as ſhall ſeem requiſite, and enter the ſaid pre- 
ended privileged places, and arreſt, and in caſe of 
eeſiſtance or refuſal to open the door, to break open 
ny door to arreſt ſich perſon, upon any meſne or 
Wotber proceſs, or to ſeize the goods of ſuch perſon 
Nopon any execution or extent; and if the ſheriff, &c. 


vours for the executing of ſuch proceſs, he ſhall for- 
feit to the plaintiff 1ool. And if, in the execution 
of ſuch proceſs, any perſon ſhall oppoſe any officer, 
he ſhall forfeit 50 J. and be by ſome juſtice of peace 
committed to the common gaol until the next aſ- 
ſizes and gaol delivery, and ſuch offender being con- 
victed, ſhall ſuffer impriſonment and be ſet in the 


„n 74. 3 Bulfir. 272. Skin, 265. pl. 3. 


either accountant nor debtor to the King, nor an 


niverſity of his privilege, if demanded before im- 
arlance. Hardr. 504. 10 Med. 128. 3 Salk. 


zuntant, and entered upon his account, that would 


but a common action in the Exchequer ; it did not 
ie unleſs a debt were confeſſed to the King, and 


Baldwin's Gardens, Mountague- cloſe, or the Minories, 


ſhall neglect with ſuch force to do their beſt endea- 


Go 4+ -- pillory z 


Any perſon. who hath any money owing him 5 
rom any perſon who ſhall be in JYhite Friers, Savoy, 705 rag 


98 


Within t 
and Meſtminſter; by Stat. 11 Geo. c. 22. ſef?; 1, 2 


Arrak. Chap. 4. 
pindry and if any reſcous be made of any prifoner 


taken 2 ſuch officers, within the ſaid places, the 


flons making reſcous or affiſting, being corvicted, 
alt forfeir 500 J. to the plaintiff; and if the on 


againſt whom ſuch recovery ſhall be had, neg 


pay the ſum recovered, with coſts, within one — 
| — judgment and demand made, upon produeing 


copy of the judgment, and oath made that the 


| 3 is not id, he Mall by order of ſuch court 


wherein be was conviaed of 2 reſcous, be" tranf. 


ported for ſeven years; and if any perſon, inhabiting 


within an of the ſaid places, ſhall condeal any per. 
ſon vs Kat have made any reſcous, (knowing of 
ſuch offence), being convicted, he ſhall be tranſport- 
— for. even years, ünleſs in one month'he ſhall pay 

e plait tiff the debt for Which he Aer hisas ac- 
ith coſts. Stat. 8 & 9 . of 
15. be ſame is enacted as to the 


Ping, Stepney, or other pretended —— — 
bills of mortality of the cities of Londn 


If any perſon within Suffolk Place, or the Mind 


or the pretended limits thereof, knowingly oppoſe g 


any perſon ſerving any writ, rule, or order, ot 
other legal proceſs, or any eſcape warrant; or any 


| juftice of peace's warrant, or ſhall aſſault or abuſe 
any. perſon ſerving ſuch writ, &c. whereby ſuck 


perſons ſhall receive any damage or -bodily hurt, 


1 perſon being ponvicted thereof ſhall be guily 


elony, and be tranſported.” 9 Geo. c. 26 
Ty . 
„And upon complaint to any three juſtices of 
peace for Surry, by any perſon who hath any debt 
owing him from any perſon reſiding in _— Platt 
or the Mint, Cc. (ſuch creditor having legal pro- 


ceſs taken out for recovery of his debt, and makin 


oath before ſuch juſtices, that a debt exceeding 50/. 
is juſtly due to him from the perſon againſt whom 


- ſuch complaint ſhall be made, and that he believe 
ſuch perſon doth refide in that place), it ſhall be. 


tawful for the juſtices to iſſue their warrant to the 


ſheriff of Surry, or the bailiffs of Southwark, r. 
| quiring 


wh me en a aft M a >. CT _.. 


Chap. 4 Arreſt. 
| quiring thein to take the Poſe Comitatun, or ſuch 
other forte as they ſnall think requiſite, and enter 
the ſaid Mint, and arreſt; and in caſe of reſiſtance 
or refuſal, to break open any door to arreſt ſuch 
perſon, upon meſne or other proceſs, and to ſeiſe 
| goods upon exeeutidn or Extent ;, and the ſheriff, Ge. 
refuſing, on ſuch warrant with ſuch force to uſe his 
beſt endeavours for the executing ſuch proceſs; ſhall 
forfeit to the plaintiff 200 l. and if any perſon ſhall” 

reſiſt any officer of juſtice,” or any perſon aiding ſuch 
officer within the Mint, &e; or ſhall reſcue any 
W priſoner taken upon ſuch writ, Ce. within the fait 
place, of ſhall there knowingly conceal any priſoner 
ſo taken, or any who refcued ſuch priſoner, or ſhall 
be aſſiſting „ or in reſcuing 
ſach priſoner, or ſhalt exerciſe any juriſdiction, or 
join in making any pretended rule or ordinanees, 
for ſupporting any pretended privilege within the 
ſaid place, or for oppoſing the execution of any 
legal proceſs, Wc. every perſon ſo offending, being 
convicted thereof, on inditment. or information 
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5 brought within ſix months after the offenſe, ſhall 
de guilty of felony and tranſported. Ibid. fed?. 2. 


« And if any perfon wearing a maſk or diſguiſed 
habit, or having his face or body diſguiſed, ſhall, 
within the ſaid places, join in or abet any riot there, 
or ſhall in any diſguiſe knowingly oppoſe the exe- 
cution of any legal proceſs, or affault or abuſe any 
perſon ſerving ſuch proceſs, every ſuch perſon being 
convicted ſhall ſuffer death. And every perſon who 
ſhall aſſiſt or conceal any ſuch diſguiſed perſon, be- 
ing thereof convicted, ſhall. be adjudged guilty of 
felony, and ſhall be tranſported.” bid. ſee, 3. 
And every perſon who ſhall apprehend any one 
guilty of the offenſes aforeſaid, and proſecute him 
till convicted, ſhall receive for every ſuch offender 
40 J. to be paid by the-ſheriff of Surry without fee, 
in one month after ſuch conviction, and demand 
thereof made by tendering a certificate to the ſheriff 


de of the judge before whom ſuch offender was con- 
the  victed, certifying his conviction, and that he was 


taken by the perſon claiming the reward; and = 


The Stannaries, The courts of the Kam were 3 for 


arreſt. Chap. 4. 


caſe of diſpute touching the reward, the judge ſhall. 
in the certificate direct the reward amongſt the par- 
ties, in ſuch ſhares as ſhall ſeem reaſonable; and if 
ſuch ſheriff ſhall die or be removed, the ſucceeding 
ſheriff ſhall pay it in one month; and if the ſheriff 
make default, he ſhall forfeit, to the perſon to 
whom ſuch money ſhall be due, double the ſum he 
ought to have paid, to be recovered. wich double 
coſts.” Mid. ſect. 4. 
And if any perſon ſhall be killed he fach of- 
fender. in endeavouring to apprehend him, the execu- 
tors, &c. of ſuch perfon ſo killed, (on certificate of 
the judge of aſſiae, or the two next juſtices of 
peace) | receive 40 J. from the ſheriff of the 
county where the fact was committed; and on fai- 
lure of payment, ſuch ſheriff ſhall forfeit double 
the ſum, to be recovered with double cofts.” : bid 
77. 5. 5 210066 
+ And if any ſuch apprehender or proſecutor is 
guilty of any of the ſaid offenſes, not being in pri- 
ſon for the ſame, and convicting two or more, he 
ſhall not only have the reward, but alſo be intitled =_ 
to a pardon.” hid. feat. 8. e 
„And the charge of raiſing the Poſſe Cemitatus, 
or other power, for enforcing the execution of this 
act, or the act of 8 & 9g I. 3. c. 27. ſhall be paid 
by the ſheriff,” bid. ſect. . 

« And nothing in this act ſhall repeal the ſaid 
act, or any law in force againſt pretended privileged: 
places, or for ſuppreſſing riots, except in caſes 
wherein other proviſion is. made by this act.“ Stat. 
9 Gee, chap. 28. 


the conveniency of tinners, by charter of Edward 1. 
Stat. 50 Ed. 3. (not printed) Stat. 16 Char. chap. 
15. 4 Int. c. 45. that they might be encouraged 
in the making of tin, one of the ſtaple commodities 
of the kingdom, and therefore in Cornwall and De- 
vonſhire, where the ore or mine, of which it is 
chiefly made, abounds, the workers herein are al- 
lowed the privilege of ſuing and being ſued in thoſe 
2 280 Bec. Abr. 65 2. 


Tranſitory 


N | hap. 4. Arreſt. 


Tranſitory actions between tinner and tinner, or 


J worker and worker, though. not concerning the 
annaries, nor ariſing therein, if defendant be 


ound within the ſtannaries, may be brought in theſe 


21. | 
Bat if one party only be a tinner or worker, ſuch 


or ariſe therein, cannot be brought there; and in 
nat caſe defendant, by the cuſtom and uſage of that 
Wourt, may plead to the juriſdiction, and ought not 
> be arreſted going to ſwear it, or returning or 


vas ſaid by chief juſtice Zey, that after the oath 


bid, 25 3. N | 

natters, and where the perſons who ſue, or one of 
them, be a tinner, Cro. Car. 333. pl. 19. Stat. 
6 Car, c. 15. ſed. 4. . K ot | 
They have no juriſdiction of any local action ari- 
ng out of the ſtannaries. 4 In/t. ibid. 
e court was held within the juriſdiction of the 
annaries. 7 Mod. 103. 1855 


ame or the other, it is good; aliter not. Mo, 
07. pl. 548. 


e arreſts, for he is not to examine whether the 
iginal be ſued out or not: but if he arreſt F. S. 


ſtead of F. N. he does it without warrant. Dale. 
12, 


npriſonment; the ſame law of a Commiſſion of Re- 
lim, Hardr, 323. 


[ * 


ourts, or at common law. 4 14ſt. chap. 45. 


tanſitory actions which concern not the ſtannaries, 


arrying. 4 Inſt. ibid. 2 Rol. Rep. 379. But it 
ken, they will for 3 d. enter plaintiff a tinner. 


The juriſdiction of the ſtannaries is only for tin 


Plaintiff muſt ſhew that he was a tinner, and that 


And 
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The ſheriff had proceſs againſt one Adderley, and Miſtaking the 
e took one Adderby; if he were known by one Perſon. 


If the ſheriff executes a Capias, and there is no He ought at bis 
riginal to warrant it, he is excuſable; but he muſt Peril to take no- 


ake notice at his peril of the perſon and goods that wi Ve na 


Capias againſt G. and E. B. affirms himſelf to Perſonating an- 
G. and is taken, yet this ſhall not excuſe in falſe other. 


_ Who may not be 


= No poetition is to be received for protecting hi 


And note, where there are two ſheriffs, hs ar- 
reſt or neglect of one, is the - arreſt or negleRt of 
both. Salt. 152. 

The perſon 20 the King is bo facred, that no nl 
violent hands may in any cafe be laid upon him, 
Stomp. de Preveg. 42,72, 73 Y 

Regnant has the ſame privileges as a 
King A Queen Confort is free from arteſt, for 
every married woman in his majefty's dominion 
(except a Feme Covert, ſeparate trader in Londy, 
10 Mad. 6. See Bac. Abr. 688.) has that privilege; 
which privilege the King's wife retains even after 
the demiſe of the crown, ſo that a Queen Dowager 
is mtitled thereto, 2 Inff. 48. 3 Infi. 30. of} ot Ig, 


majeſty*s ſervants. By order of the houſe of low 
23 Nov. 1 : 

Wilthire, under- ſheriff, was impriſoned by the 
lord chamberlain for arreſting Sir George Haſting, 
2 to the King, _ a Cap Utlagat. Li. 
Rep 

Court, He may well arreſt him, for it is at the 
ſoit of the King himſelf, and he is ſworn to ſeri 
ie, Andbyall the judges of England, he who pw. 
_ Cured the commitment of the under-ſheriff ought u 
pay all the charges and expences. And it is adjudgdi 
in Co. Rep. 40. pl. 108. The King's ſervant is no 
ſo privileged from arreſts, but that the ſheriff og 
to return his writ, unleſs he ſhews his privilege ail 
the arreſt, Kl. Rep. 40. pl. 108. | 

The court declared their opinion to be, that noi 
of the King's ſervants in ordinary can 'be arreſt : 
without notice firſt given to my lord chamberlai 
who cannot privilege any perpetually, but in con 
venient time muſt either remove ſuch, or mai 
them pay their debts; but if the bailiffs, withouil 
notice, do arreſt any ſuch, the meſſengers of nl 


lord chamberlain cannot reſcue the prifoner by ler 8 
ter (the arreſt being lawful), nor by warrant, b. oo 
the party is puniſhable for his contempt, for no m 


can know the * ſervant by his face, but! 
mu 


hap. 4+ TL Arreſt. 
aſt ſhew his privilege on the arreſt, Keb. Rep. 
| - pl. 70. 2 Keb. Rep. 3. pl. 6. Keb. Rep. 842. 
33. 2 Show. Rep. 84. pl. 72. T. Raym. 152, 


(. by” His warrant a 

© | alſo conceived the warrant of my lord **3 | 

E ord to the meſſenger, to take all perſons _ ; 

ht detain ſuch priſoner, is a reſcue and againſt 

aw, and is to be only againſt the plaintiff that ſued; 

or the bailiffs had the King's warrant to arreſt, 

ad had no notice before the arreſt that he was tha 

ing's ſervant. 2 Keb. Rep. 3. pl. 6. . 

Dian hid a debt due to him from Killigrew, a 

and officer of the King's houſhold, and for that 

ie could not arreſt him, he took out proceſs and 

Woutlawed bim; and Killigrew hearing of it, cauſed 

the plaintiff to be impriſoned ; and Dixon obtained 

an Habeas Corpus of the chief 1 in the vacation, 

and an Alias and Pluries; and upon ſpeech with the 

King, the chief juſtice informed him in this man- 

mer (as the chief juſtice reported in open court), 

viz. That his ſervants were free from arreſts, and 

therefore he fbould not be deprived of them without 

his leave ; but this privilege is for the advantage of 

the King, but not for his ſervants. But notwith- 

ſtanding this reſolution, Dixon was arreſted again, 

and imptiſoned, and now Aeiling moved for a Plu- 

ries Habeas Corpus, and the court granted an Ha- 

beas Corpus, but not a Pluries, becauſe none was 

granted before in open court. Raym. 152, | 

A warden of the Tower claimed privilege as. a 

King's ſervant, but denied. 2 Keb. Rep. 485. 

[ The following proceedings of the houſe of peers 

concerning the privilege of her majeſty's ſervants 

from arreſts, are extracted from the journals of that 

houſe in the time of Queen Elizabeth, collected by 

Sir Simonds D' Exwes,, bart. ] | | } 

Memorandum: Report was made unto the houſe 

by the lord Zouch, of one William Hegan, an ordi- 

nary ſervant of the Queen's majeſty, arreſted and 

impriſoned upon an execution by one John Tolkerne, 

ſince the beginning of the parliament, And a mo- 
| | tion 


tion was likewiſe made by his lordſhip to know the 

judgment and reſolution of the houſe in this point, 

whether any ordinary ſervant of her Majeſty (though 

he be none of the parliament) be not privileged and 

protected from arreſts during the time of parliament, 

by virtue of his ſaid ſervice to her Majeſty; in like 

ſort as the ſervants of the lords of the parliament, Wi 

attending the ſaid lords their maſters, are privileged i 

and freed for that time from any arreſts of their 

perſons: and withal, being arreſted upon execution, 

whether in this caſe he may by good order of this 

houſe be diſcharged : which motion and doubt' the 

lord Zouch profeſſed that he did the rather propound, 

| becauſe (though there were divers examples of 

former times, touching the ſervants of the lords of 

parliament) the like to this concerning one of the 

] | Queen's ſervants had not been (ſo far as was re- 
| membered) brought in queſtion heretofore. And 
| therefore it pleaſed the lords to take knowledge of 
| | this motion, and to give order that Tolkerne ſhould 
| 
; 
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be ſent for, at whoſe ſuit the arreſt was made; and 
withal, that ſuch precedents as the clerk of the par- 
liament could ſhew, ſhould be looked out and made 
known to the houſe. D'Ewes's Journ. 603. Edit, 
1708, 5 * 

Tbe clerk of the parliament was required to ſhew 
forth all ſuch precedents as he had found touching 
the arreſts of any perſons privileged by parliament, 
having received directions from the lords for that 

| | purpoſe, as is before recorded ; of which ſort, out 
| of the journal book remaining in his cuſtody, there 

. were to be found only theſe four here under men- 
tioned, and no more. 

I. Tueſday, firſt Dec. in the 27th year of Queen 
Elizabeth, of James Diggs, ſervant to my lord's 
grace of Canterbury. | . : 

2. Monday 7th Dec. ſame year, of Robert Finnies, 
ſervant to the lord viſcount Binden. | 
3. Item, in the laſt parliament of 39 Elix. 26th 
Nov. of Edward Barſton, ſervant to lord 3 

3 | '- > md 


* 


Chap. 4. | Arreſt. ö 
and 8th Dec. of Jobn York, the lord archbiſhop's 
ſerv ant. 5 

4. Item, laſt day of June, 14th of the Queen, of 
the lord Cromtuell. 1 

Whereas upon complaint and declaration made to 
the lords ſpiritual and temporal, by Henry lord 
Cromivell, a lord of the parliament, that in a cauſe. 
between one James Tavernor againſt the lord Crom- 
ue, depending in the court of Chancery, in the 
a bſence of the lord keeper of the great ſeal, at the 
ſuit of the ſaid Tavernor, the perſon of the ſaid lord 
Cromivell was, by the ſheriff of the county of Nor- 
folk, attached by vritue of a writ of attachment 
proceeding out of the ſaid court of Chancery, con- 
trary to the ancient privilege and immunity, time 
out of memory, unto the lords of parliament and 
peers of this Realm in ſuch caſe uſed and allowed, 
as on the behalf of the ſaid lord Cromwell: was de- 
clared and affirmed, wherein the ſaid lord Cromwell, 
as a lord of parliament, prayed remedy, 


this caſe in the ſaid parliament-chamber, in the pre- 
ſence of the judges and 'other of the Queen's Ma- 
jeſty's learned counſel there attendant in parliament, 
and upon. declaration of the opinions of the ſaid 
judges and learned counſel, there hath been no mat- 
ter directly produced or declared, whereby it did ap- 
pear, or ſeem to the ſaid lords of parliament there 
aſſembled, that by the common law or cuſtom of 
the realm, or by any ſtatute law, or by any prece- 
dent of the ſaid court of Chancery, it is warranted, 


in parliament, in the like caſe in the ſaid court of 
Chancery, before this time hath been attached; ſo as 
the awarding of the ſaid: attachment at the ſuit of 
ſaid Tavernor againſt the ſaid lord Cromwell,- for any 
thing as yet declared to the ſaid lords, appeareth to 
be derogatory, and prejudicial to the ancient pri- 
vilege claimed to belong to the lords of this realm. 
[Therefore it is ordered, by the conſent of all the 
ſaid lords in parliament there aſſembled, that the 
perſon of the ſaid lord Cromiuell be. from henceforth 
F b diſcharged 


„ wed 


For as much as upon deliberate examination of 


that the perſon of any lord having place and voice 
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thing therein to the contrary.notwithſtanding, Jil 


to the- lord: keeper, the ſame were preſently re, 


Authority and Juriſdiction of the Queen's Court) 


cuſe of George Ferrers gent. an ordinary ſervant 9 


he might be: ſent for out of the ſaid priſon, ai 
end he might make relation of his cauſe, that ther 
upon ſuch order might be ſpeedily taken with hin, 
as ſhould by the court be found meet, and agree 
motion it was-debated, by what courſe the ſaid I. 
in execution, whether by warrant to be direc 
grant forth a writ in her Majeſty's name for 1 
immediate direction and order from the houſe to t 


gentleman uſher or ſerjeant at arms, without 4! 
ſuch writ, Which being put to the queſtion, "i 


Arreſt. 


- diſcharged of and from the ſaid attachment. Pr,, Wi 
vided nevertheleſs, and ſo is the mind of the fu 
lords in parliament, plainly by them with . 
aſſent declared, that if at any time during this pu. 
liament, there ſhall be ſhewed ſufficient matter, tu 
by the Queen's prerogative, or by the common y 
or cuſtom of this realm, or by any ſtatute law 
- ſufficient precedents, the perſon of any of the lor, 
of (parliament in ſuch caſe, as this caſe of the lu 
Cromwell is, ought to be attached or attachab nl 
then and from thenceforth it is by this order i- 

- tended, that to take place which ſo ſhall. be ſhe wi 
und - warranted, as -aboveſaid ; this order or ay 


1203. Dy. 314, 315. Prynne s 4th Part of Regiſt 
of 715 790. ; . Jol. Ze of Geld. Ful. Edi, 17%, 
P. s 1543. F S 

Which ſaid precedents being accordingly preſente 


together with certain obſervations out of a bol 
written by Richard Crompton, eſq; (intituled, Th 


concerning the proceedings of the houſe in the lik 
King Henry' 8. about the 34th year of his reign. 
A motion was made again by ſome of the lord; 
touching Milliam Hogan, priſoner in the Fleet, tht 


brought into the houſe before the ſaid lords, to ti 


able to the privilege of the ſaid coutt. Upon whid 
- gan ſhould be brought out of the Fleet, being thi 
from the lords to the lord keeper, requiring him 8 
bringing of the ſaid Hagan from thence, or by t 


bap. 4. Arreſt. 


neral conſent of the houſe, that it ſhould be done 
immediate direction and order from the houſe, 


nely ordered, that the ſaid William Hagan ſhould 
ſent for, and brought before the lords by the gen- 
eman uſher into the ſaid houſe of parliament, 


id. 

Said William Hagan being brought from the Fleet 
to the houſe before the lords, and having made (as 
was required to do) relation of his arreſt, and 
the time, and parties that arreſted him; declaring 
hat he was arreſted by the under-ſheriff of the 
dunty of Surry, and others aſſiſting him, upon Sa- 
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ir rday before the beginning of the parliament 
wich began on the Tueſday following), and that 


was known to the ſaid under-ſheriff that he was 
r Majeſty's ordinary fervant; and moreover, that 


at time, contrary to the privilege of that court, 
Jpon the offer, and petition of the ſaid William Ho- 


Fas .reſolved and ordered by the lords, that the ſaid 
lam Hogan ſhould enter into ſufficient (a) to 
bide the order and judgment of the earl of Cumber- 
3nd, lord biſhop of London, and the lord Zouch, for 
ch ſatisfaction to be made of the debt of 50/7. and 
ny coſts and charges as by the ſaid lords ſhould be 
hought fit, (the bond to be taken to the ſaid lords) 
nd thereupon be diſcharged out of priſon and out 
f execution : and likewiſe that the warden of the 
iet ſhould be free from any trouble, damage or 

aoleſtation, for diſcharge of the ſaid Milliam Hogan, 
t was likewiſe ordered by the court, that the un- 
r-ſheriff, and, any others that did arreſt or aſſiſt 
e arreſt of the ſaid Milliam Hogan, ſhall be ſent 
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- As 
00 ss in the original, 
H | The 


lord keeper, it was reſolved and ordered, by the 


ithout any ſuch writ, as aforeſaid. And accor- 


thought Tolkerne was not privy to his arreſt at 


an himſelf, to pay the principal debt of 50 J. it 


Ir to appear before the lords in the houſe. Hid. 


97 


—— 2 


4 


ala * — — „„ 1 ” ——— — 1 — 2 - 
rr e . , ee «—,ri , EE... OO OlOlEGS:GE: On | CY NIE 
* 


r GERI FAS ate Ro RE A I ANT] + rr} rated 9s te + 


3 ar tres ee 2 1 
, ̃] . . . ]˙—⁰twié p P,, 
-z 
* 


—— 


—— — 


4 


jeant ſhould alſo bring Robert Trefwell himſelf, 1bid 
608. | 


The Royal Fa- 
mily, fo:eign 


princes, peers, 
and their ſer- 


vants. 


Privilege. 


Ambaſſadors and ſador or public miniſter of any foreign prince d 


their ſervants 
privileged from 
arr 


was lately committed for arreſting William Flogan, 


Arreſt. Chap. 4. 


The under-ſheriff of the county of Surry, that 
arrelted Milliam Hogan, was brought into the houſe 
to anſwer for the ſame, and by order of the houſe 
committed to the priſon of the Fleet, Ibid. 606. 

It was ordered by the houſe, upon the humble 
petition of Milliam Hauſe, under-ſheriff of the coun. 
ty of Surry, that he ſhould be enlarged. and ſet at 
liberty out of the priſon of the Fleet, whither he 


her Majeſty's ſervant. {bid, | | 
The lords were informed by the earl of 7/orceftr 
of an arreſt made of the perſon of Robert Trefwel, 
Somerſet, one of his Majeſty's heralds at arms in or- 
dinary, at the ſuit of one Margery Fitchet of Londn, 
whereupon it was ordered by the court, that the er 
jeant, at arms ſhould be ſent for the ſaid Margaru 
Fitchet, and for William Smith and William Lan 
that made the arreſt, and ſhould bring them befor: WARE 
the lords into the upper houſe, and that the ſaid ſer- Mia 


For more about the privilege of the King's (er 
vants, ſee Phillipp's Regale Neceſſarium. | 
Neither the ſervants of a Queen Conſort, or of 1 
Queen Dowager, are privileged from an arreſt, A.M 
842. pl. 33. Starkie's caſe. ED or 
It ſeems. that none of the Royal Family are pri- I 
leged from arreſts merely as ſuch, nor princes d 
the blood or peers of foreign ſtates, and confequently 
none of their ſervants, See 7 Co. 15. 4. ö. 16.4 
2 Inſt, 48. 3 Infl. 30. pl. 19. 
All proceſs, whereby the perſon of any amb 


ſlate, or the domeſtic. ſervants of any ſuch amba-p": 

| fador, &c. may be arreſted, or his goods diftrainec 
ſhall be adjudged void.“ Stat, 7 Ann. c. 1 
«© The perſons ſuing forth ſuch proceſs, their ai 
tornies and ſolicitors, and the officers executing tit ect 
ſame, being convicted thereof by the confeſſion n 
the party, or by the oath of one witneſs, * 

Fa . 1 | t 


< fac 


Sc 5-4 LID 


hap. 4. DE Arref, 
he lord chancellor and the chief juſtices, or any 
=o of them, ſhall be deemed violators of the laws 
f nations, and ſhall ſuffer ſuch penalties and cor- 
oral puniſhment as they, or any two of them, 
an judge fit.” Sed. 4. ns” 
No merchant or trader, within the deſcription Traders not pri 
k any of the ſtatutes of bankrupts, putting himſelf vileged. 
ito the ſervice of any ambaſſador, Ec. ſhall have 
: ny benefit by this act. And no perſon ſhall be 
roceeded againſt, as having arreſted the ſervant of 
n ambaſſador, &c. unleſs the name of ſuch ſer- 
ant be firſt regiſtered in the ſecretaries office, and 
ranſmitted to the ſheriffs of London and Middleſex ; Servants to by 
rho muſt hang it in ſome public place in their of- registered. 
ice.” Selz. 5. | 3 X | 
« The act to be taken as a public act. Judges, 
Nc. to take notice of it, without pleading it ſpe- 
ally. Sheriffs, bailiffs, &c. concerned in the exe- 
tion of proceſs, to regard it at their peril.” 
247. 6. | | | 
The above act paſſed on the Czar's ambaſſador . 
eing arreſted. See the preamble to the ſaid act, and 
o Mod. 4, 5. N 
Motion to ſet aſide an arreſt, and to vacate a bail- 
ond given by plaintiff, who was a domeſtic of the 
uke of Halſfein, reſident here, he having been re- 
iſtered, Cc. purſuant to the above ſtatute, granted. 
Mod. 288. | ; 
Motion to diſcharge the defendant out of exe- Need not lie in 
tion, as being an ambaſſadar's ſervant, viz. his che houſe. 
noliſh ſecretary. And it was objected, he did not 
in the houſe; and the words of the above a& are, 
ict ſervants. But by the court: The nature 
F his employment requires his attendance at the 
duſe, and it is not neceſſary he ſhould lie there. 
nd the general words, „All writs and proceſſes 
all be void,” take in this caſe, and therefore the 
ecution muſt be ſer aſide. 2 Stra. 737. 2 Lord 
CJ / / ((( 8 
Upon a motion to ſuperſede a proceſs againſt the 
endant, as being in the ſervice of a foreign am- 
ſſador; the court held, that to be a privileged ſer- 
| H 2 vant 


* 


120 Arreſt. Chap. 4, 


vant within the act, it is not required that the party 
actually live in the ambaſſador's houſe, But neither 
is it enough, that the party be regiſtered in the ſecre. 
tary's office as a ſervant; but when he comes for the 
benefit of this act, he muſt ſhew the nature of his al 
ſervice, that the court may judge whether. he be: 
domeſiick ſervant, within the meaning of the act oſ 
parliament. In this caſe it was objected againſt the 
defendant, that he was a trader, and ſo expreſly ex. 
cluded from privilege by the ſtatute : to which Mr, 
ſolicitor general, who was counſel for the defendant, 
anſwered, That by traders within this act, muſt T 
underſtood, ſuch as may have the benefit of the (tz 
tutes concerning bankrupts, which infants are not WW 
intitled to, as it was determined in one (a) bi. 
heck's eaſe: and that the defendant. could prove he 
had exerciſed no trade ſince his full age. Lord R. 
mond aſked, whether there were not ſome other in- 
gredients in that caſe. of Mhitloct, upon which the 
reſolution there turned; but his lordſhip ſaid he 
gave no opinion in that matter, Fitz-Gib. 200 
pt. 12. 2 Stra. 797. 4 
Muft bea “- + Defendant moved to be diſcharged as dumeſtict or 
"—_ — menial ſervant (which were the words of his aff. 
not to be ſuff- davit) of baron Hopman, envoy from the duke fl 
cient. An an- - Necflenbourg, and obtained a rule zii. Plaintif 
— ſhe wed for cauſe, that defendant had an annuity d 
2001. a year, and that he was a juſtice for Mia 

| dleſex, ſo that it was not likely he could act as th * 
. envoy's domeſlick ſervant ; ; — inſiſted that . 
words of the envoy's Rt produced by defen- s. 

dant, were menial ſervant only, which is not within 
the act, the words of the 24 being domęſtici a By 
vant. 'By the court: The word menial is. not er 
plained by our law, dome/tick ſervant are the word tha 
of the act, and it doth not appear that defendat off 
was ſuch. A menial ſervant may be employed og. 
a of the houſe or houſehold affairs, a domeſtict in bu 
Clerk no domeſ- about the houſe only. A peroa living as a clerk; off 
tic ſervant, tha 
| (a Lord Raym. 443. Sed. Caf. in oy 46. | 

+ Med. 245, S. P. Atk. Rep. 1765. p. 146. pl. 86. 
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= Jm:/ic+ ſervant. Defendant did not appear to 
Le received any wages. Barnes Notes 264. Pract. 
8 f eg. 6 & P . I4. | 8 a , 

—_ Defendant moved to be diſcharged out of execu- 


Y hap. 4- Arrett. 


hich was afterwards diſcharged, on hearing council 
n both ſides; it appearing that defendant was a 
ader, that he reſided at his own houſe in the Old 
BP ce Tard, I eſiminſter, and that the envoy was at 
nner at the time of the arreſt. Barnes 271. 

_ Defendant being arreſted at the plaintiff's ſuit, 


avit that he was a courier employed in the fervice 
Sf Sir Thomas Geraldino, envoy from the King of 
bain, and (during receſs from journies, wherein he 
as frequently employed by the envoy) did eat at 


ie dis houſe among his other ſervants, and was paid 
* wages by him, It was inſiſled for plaintiff, that 
K zir Thomas Geraldino was not a public miniſter with- 
1 n the act of parliament, but only an agent ſor the 


ourt of Spain, to treat with the South Sea com- 
pany : that admitting him to be a public miniſter, a 
ourier or meſſenger, who is paid for each journey 
cording to his deſert, and not a certain ſum for 


101 


A trader ref ding 


? not within the 


on, being fieward of the houſhold to baron Bourk, at bu gun hee 
WS foreign envoy; and obtained a rule to ſhew cauſe, act. 


oved to be diſcharged out of cuſtody, upon affi- 


f ages by the year, is not a domeftick ſervant. It 
2 ully appeared, by affidavits produced on behalf of 
p plaintiff, that defendant was a trader, and conſe- 


quently not entitled to the benefit of the act of par- 


hould not be diſcharged out of cuſtody was ſet aſide. 
2 272. Rep. and Caf. of Prad. C. P. 134. 
0 6. 0 P, ; | "46 53 

Defendant was ſecretary to the reſident from Ve. 
nice, but yet was taken in execution. Accordingly, 
pon affidavit from the reſident that he was fo, and 


office, though it was not tranſmitted over to the 
ſheriff of Middleſex, at the time he was arreſted, 
but a few days after; and upon affidavit that he 
offered to ſhew his teſtimonial to the officer, and 


5 charged 


ment. The rule to ſhew cauſe why defendant 


Moſt ſerve in the 
capacity hired. 


that his name was entered in the duke of Newcaſtle's 


that he really Es the office, the court diſ- 


he has his teſtimonial for, but only gets himſelf en 


required of him. But he objected, that it was not 


ſador, of his being maſter of the horſe ; it appeared 


the protection, and the penalty in the act. Plaintif 


. * 


Arreſt. | Chap. 4, 


charged him, notice being given of the motion, 
Where a perſon does not execute the office, which 


tered in the liſt to have the benefit of a protection Wh 
they will not ſuffer it. Barnard. K. B. 79. S 
On rule to ſhew cauſe why the defendant ſhoull 
not be diſcharged out of cuſtody, for being ſervant i 
to an ambaſſador. it was ſaid, that the words of tie e 
affidavit, upon which the rule was made, only 
were, that he was hired in quality of a deomeſti 
ſervant to the ambaſſador, and did what ſervice be 


ſworn, that he actually ſerved the ambaſſador in 


= - 
the capacity he was hired in. And beſides, the d e. 


fendant has ftiled himſelf apothecary in the affidavit; 
and by an expreſs clauſe in the act which gives p- 
tection to ambaſſadors ſervants, no one is intitle i 
to ſuch protection who is liable to an act of bank Wl 
ruptcy. The attorney general on the other ſid r 
ſaid; that by the defendant's ſtiling himſelf apothe Wi 
cary, it does not appear, that he was any thing more 
than a journeyman, and in ſuch caſe he would n« 
be liable to become bankrupt : and as to the oth: Wi 
objection, he ſubmitted it, that the affidavit wa 
certain enough. But the court ſaid it was neceſſary, 
that the defendant ſhould have ſworn, that he actual) 
ſerved in the capacity he was hired ; and upon tht 
diſcharged the rule. Barnard. K. B. 401. 9 
The defendant was arreſted and held to ſpeci P"" 
bail, and moved to be diſcharged, having a certif- 
cate from the count De Broglio, the French ambal- 


the defendant was a trader, and ſuch a one .as 1 
commiſſion of bankruptcy might have iſſued againſt; 
the court diſcharged the rule to ſhew cauſe. Ry. 
and Caſ. of Prat. C. P. 66. | > 
Defendant: was protected by baron Hoffman, 1 In 
public; miniſter, and the protection was regiſtred in 
the ſheriffs office, according to the act of parliament. 
A Capias ad reſpandend was delivered to the ſherif 
of Dorſetſhire, who durſt not execute it, by reaſon of 


. ſerved 2 


1 hap. 4. Arreſt. 

ed thc ſheriff with a treafury rule to return the 
„t, which rule was diſcharged by the court. 2 
=: 332. 


rreſts, = | 
1. As peers of the realm ; with whom we fhall 


xeak of biſhops and peereſſes. 
2. Lords of parliament, 


liz to attend the ſervice of the public; and the 
= wv intends them to be aſſiſting the King with their 
WWounſe! for the common wealth, and to keep the 
am in ſafety with their proweſs and valour ; and 
Wc always ſuppoſed amenable, and to have ſufficient 
operty to anſwer in ſuits and actions brought 
gainſt them, and on theſe grounds, ate not to be 
rreſted or moleſted in their perfons. 4 Bac. Abr. 
28, 231. 2 Ld. Raym. 1247. 4 Inft. 24. Sihl. 
22, 25 3. Mo. 767. Vol. 3. of Selden's works, 
ol. Edit. 1726. p. 14, 78. Dy. 60. a. in Marg. 
. 778. pl. 1080. Ny 102. Stamf. Cl. Cr. 38. 
\.) Hawk. Pl. Cr. 59. chap. 22. ſet. 2. See 
Inſi. 49. 9 Co. 49. a. id. 68. Jen. Cent. 
by... Ga. 0. Gi. „ „ 90:26 66 
8. b. 

The ſon and heir apparent of a nobleman, is not 


* rivileged from arreſts; but it ſeems that an infant 

f. eer is, his perſon being held ſacred. 2 It. 48. 
. 3 Iuſt. 30. pl. 19. pn” bp; 
A motion was made on the behalf of the lord 
ceny for a Superſedeas to a Latitat, which was 


ued out of the court of B. R. againſt him, and 
dn which he had been taken; and to induce the 
ourt to grant it, they offered to produce an exem- 
lification of the judgment in the indid ment in 
bis court againſt my lord, and the letters patent of 
us creation, and an affidavit that my lord was the 


was alſo pretended; that if my lord ſhould put. in 
ail, be would be eſtopped to plead his peerage z but 
he court denied the motion, and the chief juſtice 
| H 4 ſaid 


The nobility of England are privileged from Peers of England 


and their fer- 


All peers, without any diſtinction as to degree or As peers of the 
An, are intitled to privilege, for they are equally realm. 


ame perſon in the record of the judgment; and it 


- 
4 PP 


104 Arreſt. Chap. 


| ſaid they could not take notice that this Char, 
Huolhys is earl of Banbury; that there was a differen 
between this caſe and the caſe of a peer that had fi 
in the houſe of lords. If my lord had been evet 
ſummoned to parliament, and had a writ to ſhey, 
and there were no diſpute about the identity of the 
perſon, it would have been reaſonale to have grants 

- a ſuperſedeas, 2 Ld. Raym. 1247. Salk. 512, 
Biſhops peers, Though it has been much “ controverted whether 
biſhops were peers of the realm, yet it ſeems prety 
well ſettled at this day that they are, and therefor 
no proceſs in a civil action is to be awarded again 
their bodies. Vol. 3. Seld. 1538, 15 39, 1697; 158 
A peereſs by birth is intitled to privilege ; ſo of: 
peereſs by marriage, and that as well during the | 
verture as after; as a peereſs by marriage loſes he 
dignity by marrying a commoner, after ſuch mai. 
riage ſhe ſhall not be allowed privilege of peeng 
6 Co. 53. 2 ft. 50. Co. Lit. 16. By order 0 
the houſe of Lords of 21 Feb. 1692. Dy. 79. pl. 51, 
2 Hawk, Pl. Cr. cap. 44. /. 11. p. 423. 
The widows of peers are to have privilege of peer, lf 

not to be arreſted ; declared by my Lord Chancell 
Finch to have been fo reſolved in parliament, 19 Da 
1676. 2 Chan. Caf. 224. Eg. Caſ. Abr. 34 
(A). pl. 2. edit. 1756. Styl. 222. 2 Sid. 31. 
Koll chief juſtice ſaid, It was queſtionable whetb«M 
a counteſs by patent only for her life be privilegM 
from arreſts or no. Styl. 234, 254. S. C. held a 
allowable, but adjourned. | ; 
A bill of Middleſex was iſſued out of X. B. by u 
attorney of the court, againft the counteſs of Hui 
tingdon, which was diſeharged by ſuperſedeas, with 
out pleading ; becauſe it appeared by the record that ; 
ſhe was a peereſs. Ventr. 298, 5 


see The manner and method of proceeding agiiffff 
3 for high treaſon, &c. a pamphlet publiſhed in nit 
year 1722. See biſhop Stillingfleets diſcourſe on the jt 
* Tiſdiftion of the biſhops in capital cauſes, publiſhed in tit | 
ſecond part of his Lordſhip's ecclefiaftical caſes in the a a, 
; 1704. 1 x 5 


* i . . 4 
8 r Lak PR IF I 3 * * ee een n 4 r z l 
ee ee ee ⁰ HO gen, 
5 bY; renn W's * IJ 8 g 2”) Df NE; 55 . A TS TY Ned For INOS = SE #5. 8 Fg 
* 5 Lhe 2 S nw > 2 2 2 2 2 * WI 8 - c 
p N 1 Fe) e B. N Wor «NED _ 38 2 tes 7 
"* ” as * = 3 * * 


WT 
. © 
1 


rap. 4. Arreſt. 105 
| & | The privilege of the houſe of 1 lords is, that no As lords of par- 
ord of parliament, fitting the parliament, or within liament. 
=. uſual times of privilege, ſhall be impriſoned or 
WW cſraived, without fentence or order of the houſe, 
(unleſs for treaſon or felony, or for refuſing to give 
ſecurity for the peace.) By order of 18 April 1626. 
4 Inft. 25. Prynne's 4th Part of Reg. of Writs 701, 
702, Comb. 49. 7 I 
Type privilege of parliament, according to the law 
of parliament, is of a very extenſive nature; but all 
chat is here intended to be treated of, is only the 
taking notice of- and pointing out ſuch caſes and re- 
ſolutions relative hereto, as are to be found, in the 
books of Jaw : not to determine concerning this pri- 
vilege as ſettled by the rules and orders of each houſe, 
of which they themſelves are the ſole judges, though 
the King's courts incidentally take notice thereof, and 
are bound to determine in matters of privilege, when 
ſo directed by act of parliament. 4 Bac. Abr. 229. 
= 4 /n/7. 50, 51. Prynne's 4 Inſt. 16. 13 Co. 63, 64. 
2 Ld. Raym. 1111, 

Lord Coke ſays of this law, That it is to be inquired 
after by all, by many unknown, and conſequently, known 
but by few. 4 Inſt. 15, © 

„No privilege of parliament ſhall be allowed to 
any perſon whatſoever, againſt whom any proſecu- 
tion or proceeding ſhall be commenced, or had, for 
keeping of any public or common gaming-houſe, or 
any houſe, room, or place, for playing at any game, 
prohibited by this or any other act now in being 

| againſt exceſſive and deceitful gaming.” 18 Geo. 2. 
„„ x 

All the menial ſervants of lords of parliament, and 
thoſe of their family, and alſo thoſe employed ne- 
ceſſarily and properly about their eſtates as well as 
their perſons, are privileged. This freedom begins 
from the date of the writ of ſummons in the begin- 
ning of every parliament, and continues twenty days 


+ Oliver Cromwell took away this privilege, by taking 
away the houſe of lords in parliament. Styl. 168, 222. 


| before | 


104 Arreſt. Chap. 


ſaid they could not take notice that this Char, _ 
Knollys is earl of Banbury ; that there was a differen, 
between this caſe and the caſe of a peer that had u 
in the houſe of lords. If my lord had been eve 
ſummoned to parliament, and had a writ to ſhey, Wl 

and there were no diſpute about the identity of th I 
perſon, it would have been reaſonale to have grante 
E a ſuperſedeas. 2 Ld. Raym. 1247. Salk. 512. 6 
Biſhops peers, Though it has been much “ controverted whethe Wl 
| biſhops were peers of the realm, yet it ſeems pri 
well ſettled at this day that they are, and therefor 
no proceſs in a civil action is to be awarded again 
their bodies. Vol. 3. Seld. 15 38, 15 39, 1697; 758 
A peereſs by birth is intitled to privilege ; fo of 
peereſs by marriage, and that as well during the c 
verture as after ; as a peereſs by marriage loſes he 
dignity by marrying a commoner, after ſuch ma. 
riage ſhe ſhall not be allowed privilege of peeraę Wi 
6 Co. 53. 2 ft. 50. Co. Lit. 16. By order d 
the houſe of Lords of 21 Feb. 1692. Dy. 79. pl. 5 
2 Hawk, Pl. Cr. cap. 44. ,. 11. p. 423. 
The widows of peers are to have privilege of peen 
not to be arreſted ; declared by my Lord Chancelln 
Finch to have been fo reſolved in parliament, 19 D 
2 Chan. Caf. 224. Eg. Caſ. Abr. 349 

H. pl. 2. edit. 1756, Styl. 222. 2 Sid. 31. 
Rell chief juſtice ſaid, It was queſtionable whethe 
a counteſs by patent on ol for her life be privileg 
from arreſts or no. 234, 254. S. C. held n a 

allowable, but N | ; 
A bill of Middleſex was iſſued out of K. B. by u 
attorney of the court, againſt the counteſs of Hu 
tingdon, which was d iſobarged by ſuper ſedeas, witli. 
out pleading; becauſe it appeared by the et than 


the was a peerels. Fen. 298, 


Wa = 9 = ©3A cm... 


WD 


- ® See © The manner ad method of proceeding agi 
| for high treaſon, &c." a pamphlet publiſhed in th nit 
Len See biſhop Stillingfltet's diſcourſe on the jr 
* riſdition of the biſhops in capital cauſes, publiſhed in the 
ſecond part of his . 2 caſes in the yet . 
ny” | | Th * 


ap. 4. Arreſt. 105 
_ Thc privilege of the houſe of + lords is, that no As lords of par- 
Word of parliament, fitting the parliament, or within lament. 
Ec uſual times of privilege, ſhall be impriſoned or 
WW ctraived, without fentence or order of the houſe, 
R (unleſs for treaſon or felony, or for refuſing to give 
WW ſecurity for the peace.) By order of 18 April 1626. 
(I. 25. Prynne's 4th Part of Reg. of Writs 701, 
02. Comb. 49. 1 
1 The privilege of parliament, according to the law 
ot parliament, is of a very extenſive nature; but all 
chat is here intended to be treated of, is only the 
= taking not ice of and pointing out ſuch caſes and re- 
ſolutions relative hereto, as are to be found in the 

books of law: not to determine concerning this pri- 

vilege as ſettled by the rules and orders of each houſe, 

of which they themſelves are the ſole judges, though 

the King's courts incidentally take notice thereof, and 

are bound to determine in matters of privilege, when 

ſo directed by act of parliament. 4 Bac. Abr. 229. 

4 Infl. 50, 51. Prynne's 4 Inſt. 16. 13 Co. 63, 64. 

2 Ld. Raym. 1111, | 

Lord Coke ſays of this law, That it is to be inquired 
after by all, by many unknown, and conſequently, known 
but by few. 4 Inſt. 15. 

„No privilege of parliament ſhall be allowed to 
any perſon whatſoever, againſt whom any proſecu- 
tion or proceeding ſhall be commenced, or had, for 
keeping of any public or common gaming-houſe, or 
any houſe, room, or place, for playing at any game, 
prohibited by this or any other act now in being 
againſt exceſſive and deceitful gaming.” 18 Geo. 2. 
IE RAT 8 78885 

All the menial ſervants of lords of parliament, and 
thoſe of their family, and alſo thoſe employed ne- 
ceſſarily and properly about their eſtates as well as 
their perſons, are privileged. This freedom begins 
from the date of the writ of ſummons in the begin- 
ning of every parliament, and continues twenty days 


+ Oliver Cromwell took away this privilege, by taking 


away the houſe of lords in parliament. Sty/. 168, 222. 


before | 


106 


| before and after every ſeſſion. Bid. 28 May 1625 
2 Show. Rep. 84. 


the party, arreſting ſuch privileged perſon, with the 


privilege of this houſe. 


. to diſcharge this rule, it was urged in behalf of the 


from the great inconveniency that might ariſe by th 


ble to thoſe courts, this kind of privilege; tit 
court gave the plaintiff liberty to proceed againſt the... 


and prayed his writ of privilege might be allowed; 


/ 


Arrotk. Chap. 4 


By an order 22 June 1715, it was reſolved, That 
every peer ſhould, upon his honour, certify to the 
houſe, that the perſons protected were within the 
privilege of the houſe; and ſhould by letter acquaint 


C 


fame. 

By an order 24 Jan. 1696, in the houfe of lor 
it was refolved, That no common attorney or fol; 
citor, though employed by any peer, ſhould have tit 


An attorney was taken in execution upon a capia Wi 
ad ſatisfaciendum, about two years ago; but upon: 
letter under the hand and ſeal of the lord Say ai WM 
Seal, the ſheriff diſcharged him as ſteward to hi i 
tordſhip ; ; a rule was obtained at the fide-bar for th: 
return of the writ; and now, on motion in court 


ſheriff, that this privilege belonged only to the peer, 
and not to the party, and was not returnable to the 
proceſs ; and that therefore the court ought not to 
inſiſt upon a return, as the ſheriff could not juſliy M 
the detention of the defendant, but under peri] 
bringing himfelf and the plaintiff under the cenſure 
of the houſe of peers: but, on conſideration of the 4 
above mentioned orders, and on confidering the nil 
ture of this caſe, that the plaintiff was within the ry 
ordinary juſtice of the court intitled to a return d 
his writ; that without ſuch return he might be de- 
barred from any further execution ; but principally 


allowing attornies, who are officers to the courts it 
which they reſpectively practiſe, and therefore amen: 


ſheriff, but gave bim time till next term to make; 
his return. 4 Bac. Abr. 230. 2 Stra. 1065. er 
F. S. brought an action for rent againſt H. who 1 
pleaded that he was tenant and ſervant to Lord Am ot 


the plaintiff demurred. It was argued, that the 
| matte 
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ter of plea was againſt the common and ſtatute 
„; but by Roll chief juſtice you ought not to ar- 
e generally againſt the privilege of parliament 3 
ery court hath its privilege; I conceive a writ of 
ivilege belongs to a parliament man, ſo far as to 
ote& his lands and eſtate, and you have admitted 
privilege by your demurrer. Stil. 139, 167. 
_ :der, 8 May 1628. Sir William Fones 155. 

_ Defendant, after a general imparlance, pleaded, 
at he was a ſervant to a peer, viz. the earl of Pem- 
-.; and by North chief juſtice it is not receivable, 
WS it is the privilege of the maſter, and not the ſer- 
it: but the defendant ought to ſue his writ of pri- 
lege, for perhaps his maſter will not protect bim; 
d if he will not, he is then left to anſwer. Like 

d the caſe of a counſellor, where it is the privilege 
the client that he ſhall not be compelled to diſco- 
er the ſecrets of the client; but if the client be 
filling, the court will compel the counſel to diſco- 
er what he knows, which ſerjeant Maynard ſaid 
as his father's caſe before the Lord Cecil, in the 
durt of Wards. North ſaid, as it was a matter of 
eat conſequence, he would adviſe with the Lord 
hancellor and the reft of the judges, what uſed to 

> done in ſuch caſes. Afterwards it was moved 
pain, and North ſaid it was moved in the houſe of 
rds, and that they had left ic to the judges to do 
cording to law; and therefore the plea was re- 
Cted. 4 Bac. Abr. 230. See Bendl. 105. and 3 
eld. 1478. TS 

The peers of Scotland had no privileges in this peers of Scerlard, 
ingdom, before the union; but now, by the 22d and their ſer- 
ticle of the union, viz. 5 Ann. c. 8. The ſix- n. 
en peers ſhall have all the privileges of the peers of 
arliament of Great Britain; alſo all the reſt of the 
ters of Scotland ſhall have all the privileges of the 
erage of England, except only that of fit:ing and 
ting in parliament, and the privileges depending 
ereupon. See the act. See Peere ill. 583. 9 Co. 117. 
The Lord Mordington, who was a Scotch peer, but 


" ot one of thoſe who fat in parliament, being arreſt- 
"- =ovcd the court of Common Pleas to be diſcharged, 
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as being intitled by the act of union to all the pri. 
leges of a peer of Great Britain, except a ſeat ü 


parliament ;z and prayed an attachment againſt the 
bailiff, upon which a rule was made to ſhew cauſe, 

And thereupon the bailiff made an affidavit, thy 
when he arrefted the ſaid lord, he was ſo mean i 


his apparel, as having a worn-out ſuit of cloaths 2d 


a dirty ſhirt on, and but ſix-pence in his pocket, he 
could not ſuppoſe him to be a peer of Great Britain 
and therefore through inadvertency arreſted him, Mii 

The court diſcharged the lord, and made the bailif 
aſk pardon. Forteſc. Rep. 165. 5 


Peers of Ireland. A lord of Ireland bath not any other privilege i 3 


this kingdom than a common perſon, 2 1ſt. 4,8 
| 28.30. EN FG 
Members of par- Privilege of parliament is only a temporary in. 


lament, and of munity, which our Kings grant to the members «ii 
the convocation, | 


und their ſer- _ Parliament and their neceſſary attendants, durig 


vants. parliamentary aſſemblies, againſt arreſts and impi . 
ſonments of their perſons, cuſtomarily and humbly 
demanded by the ſpeaker of the Commons houſe fron 
all our Kings, at the beginning of every parliament, 
when preſented by the houſe, in their own and ti 
members behalf, and then freely and graciouſf 
granted to them by the King, as a matter of cuſten 
and antient right, Prynne's 4th Part of Regiſter i 
Writs 624. — 

Mr. Onflow, who was elected ſpeaker in 1566, 
neglected, on his being preſented to Queen E1:zabrth 
to demand this freedom from arreſts; and it was 16 
ſolved that ſuch demand was not neceſſary, and tit 
privilege ſubſifted notwithſtanding. D*E£wes's Foun, 
122. Sir Robert Athins's Treatiſe of the Power | 
Parliament 40. 3 2 | | 5 

For the proceedings of the houſe of common 
touching the privilege of their members, ſee the cal 
of Francis Neale, eſq; one of the burgeſſes for tl 
borough of Grantham, in the county of Lincoln, wil 
was arreſted on a Sunday upon an execution; D* Ew 
Journal 518. and of — Gardiner, a burgeſs 
the houſe of commons, a priſoner in the Fleet, who wil 
reſtored to the houſe upon condition that upon pre 
T | 7 Togatiol 
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3 dation, or diſſolution of the then ſeſſion of parlia- 
nt, be might be a priſoner again. 76:4. 123. 
= 4 fiftants, officers of both houſes of parliament, 
o repair to parliament by the King's writ of ſum- 
ons, or upon legal elections, returns, and conti- 
ally attend therein to diſcharge their duties during 
WE. whole ſeſſions of parliament, till its diſſolution, 
c that during their ſtay, coming, and return from 
co their homes. Prynne's 4th Part of Reg. of Writs 
o. Also the ſerjeants at arms, and door-keepers, 
rs, and ſuch like. Cromp. Juriſdict. of Courts 
. Not the wives, children, kinſmen, Rewards 
WF courts, feed counſellors, and attornies. Noy's Rep. 
. Scc order of the houſe of commons of Thurſday, 
WH 7: 1663. . Solicitors, proctors, ſcriveners, fac- 
rs, phyſicians, apothecaries, goldſmiths, mercers, 
aberdaſhers, butchers,  poulterers, vintners, ſadlers, 
ylors, ſhoe-makers, carpenters, or other tradeſmen, 
lating tomembers, or officers who are not bond fide 
eally) their menial ſervants, actually coming with, 
d attending upon them as their neceſſary ſervants, 
ring the parliament's fitting, without fraud or col- 
ſion. Prynne's 4th Part of Reg. of Writs 692. 
Ewe Fournal 83, 84, 85, 249, 629. Free- 
ders Grand Inqueſt 54, 55. Prynne's Plea for the 
ords. 409. Elfyng's. Parliament 199, 200. 4 
rynne's Reg. of Writs 798. See the orders of the 
duſe of commons of Thurſday. 15 Nov. 1660, of 
onday 25 Nov. 1661, (this order was revived 18 
2b. 1662, and 9, Apr. 1670), of Thurſday 28 Nov. 
661, (revived 9 Apr. and 9 Dec. 1670), of Satur- 
ay 28 March 1663, of Thurſday 20 Decem. 1666. 
ee D Ewe's Journal 249, 254, 258, 373. | 
A member of parliament ſhall have privilege of p,,j;amentary 
jarliament, not only for his ſervants, but for his privilege extends 
orſes, Oc. or other goods diſtrainable. 4 Iz. 24. © horſes, Sc. 
Only menial ſervants, or one who attended on the Men;al ſervan's 
erſon of a knight or burgeſs of parliament, is free only privileged. 
rom arreſt. March 93. pl. 157. Order of the 7 
douſe of commons of 20 Nev. 1621. Not bailiffs, 
arters, ſhepherds, ſtewards, grooms, or any other 
| A 5, | menial 


menial ſervants in their country houſes, Ph at 3 ; 
tend not daily on their perſons, but are othergijj 5 . 
employed; nor yet all their menial ſervants wii 
come and ſtay with them at their lodgings, une 
they be neceſſary attendants, and convenient for they 
qualities: hence it hath been queſtioned, whethy 
noblemen's, judges officers, cooks, butlers, groom 
who attend not on them in the parliament beat 7 
courts of juſtice, + (as their gentlemen, ſecretati WM 
clerks, pages, and coachmen do) ſhould have aw 
privilege? But becauſe ſuch honourable perſons oi 
quality cannot conveniently or honourably reſort wi 
parliament or terms, without cooks to dreſs thrill 
meat for their neceſſary repaſts, and butlers, 20 
grooms for their horſes, upon that account have bei 
allowed privilege; yea the cook of the Temple wa 
allowed his privilege, 28 H. 8. when Sir Them 
Audley was ſpeaker, becauſe he dreſſed his meat fr 
his table as ſpeaker: but I conceive the cooks of th: 
inns of court or chancery, who dreſs their puble 
commons in the hall, ſhall not have privilege of par 
lament, although the ſpeaker, or ſome members di 
either houſe eat their commons in the hall, wid 
theſe cooks drefs for them, becauſe they are not par 
ticular menia} ſervants, - but the whole ſociety's, up 
on which ſcore they dreſs their commons, elſe even 
other tavern; cook, victualler in and about V. 
minſter, who dreſs meat for the members, and thok 
that lodge them, ſhould have privilege of parliament; 
yea, every waterman, hackney-coachman, ſedan. 
man, that row or carry them to and from the parlis 
ment; though not their menial ſervants, who nent! 
had, nor ought to have privilege. Prynne's 4th Par 
of Reg. of Writs 692, 693. Bro. Abr. tit. Priu. 
tis, Jl. 152; b. pl. 6. 153. b. pl. 16. 154. . Ml 
Fitz, Abr. tit. Privilege, fel. 15. b. pl. 20 
by Mr. John Doderidge s Preface before the Aritiquity io 
- Parliaments of England. Holinſhead*s Chronicle, ul 
3. P. 1084. Crompton's 7uriſdittion of Courts, fil 
10. 3. Prynne's Plea for the Lords 405. 
In debt, defendant pleads he was ſervant to! 
member of parliament, and therefore ought. not * 
tak 


ap. 4. Arreſt. "I, 


= len or arreſted: Plaintiff prays judgment, and be- 
7% barons are of opunion there is ſuch a privilege, 
_ the great men, &c. and their ſervants ought not 

be taken, or arreſled ; but that there does not appear 

y privilege that they ought not to be impleaded, there- 

+ he muſt anſwer over. Mod. 146. In 4th Part 
Prynne's Regiſter of Writs 757. is, the Record at 


rge. NN 
Bj Dyer, if a man be condemned in debt or treſ- 
iſs, and is choſen one of the burgeſſes or knights of 
8 rliament, and after is taken in execution, he can- 
t have the privilege of parliament; and fo it was 
: Id by the ſages of the law in the cafe of one Fer- 
rs, in the time of Henry VIII. and though the pri- 
lege at this time was allowed him, it was unjuſt. 
fo. 57. pl. 163. Dal. 58, pl. 7.  Fenk. Cent. 118. 
2. 35. See 4 Prynne Reg. of Writs 780. 
Thomas Fitzherbert, being elected a burgeſs of the 
rliament, two hours after his election, and before 
> return of the writ to the ſheriff, with the inden- 
re of his election, the ſaid ſheriff arreſted him 
pon a capias utlagatum, in an outlawry, after judg- 
eat, at the Queen's ſuit, and then his indenture 
as returned to the ſheriff. Upon all which mat- 
rs there grew two queſtions ;. firſt, Whether the 
Wid Mr. Firzherbert were a member of. the houſe? 
nd ſecondly, admitting, yet, Whether he ought to 
we privilege? Which ſaid matters having been 
zuch debated, received now the judgment of the 
duſe, which was, That Thomas Fitzherbert was by 
s election a member thereof, yet that he ought not 
have privilege in three reſpects: Firſt, becauſe he 
as taken in execution before. the return of the in- 
nture of his election. Secondly, . becauſe he had 
en outlawed at the Queen's ſuit, and was now ta- 
n in execution for her Majeſty's debt, Thirdly, 
d laſtly, in regard that he was ſo taken by the 
riff, neither during the ſeſſion of parliament, nor in 
ung or returning. D*'Ewe's Faurnal 518. Mo. 
. g.. 461. Pinne, 4th Part of Reg. of Writs 


In 
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In the above cafe, as reported by Mr. ſerjeam 
More, Cook ſpeaker cited the caſe of Thorpe ſpeake, 
4th Part of Prym: Reg. of Writs 678. who wy 
in the time of adjournment taken in execution x 
the ſuit of 7ork, and reſolved on the meeting of par. 
liament, that the ſpeaker ſhould not have his pi. 
vilege ; but they elected another ſpeaker. Ms. 349 
pl. 461. Prynne's Plea for the Lords 397, 300 
Fra Abridgment of Records in the Tower 65 1. U 
ſg 194, 195, 196. | = 
Divers-perſons outlawed, as well before judgment 
as after, were choſen knights and burgeſſes of H 
parliament, held in the 35th year of Queen Elizabeth 
and. the queſtion being put, Whether ſuch perfor 
ought to be knights and burgeſſes of parliament u 
not? All the judges held that they ought not, an 
ſuch outlawed perſons might be arreſted by capi 
utlagatum, notwithſtanding privilege of parliament; 
and thereupon the Queen commanded, that no ſud 
perſons ſhould be ſuffered in the parliament houk, 
Ander. 293. Ca. 301. 1 # 
No privilege of parliament ſhall be allowed t 
any perſon whatſoever, againſt whom any proſecy 
tion or proceeding ſhall be commenced or had, fi 
keeping of any public or common gaming: houſe, « 
any houſe, room, or place, for playing at any gan 
prohibited by this or any other act now in being 
againſt exceſſive or deceitful gaming.“ 18 Ges. 
«26 TT . : 
No member of the houſe of commons, acting: 
a public officer, bath any privilege of parliament 
touching any. matter done in execution of his off 
By order of the houſe of Monday 27 Nov. 1699. ft 
2 & 3 Ann; c. 18. ſee. 1. | 
No. co-partner in any trade or undertaking is it 
titled to privilege in reſpe& to any matter relatinf 
to ſuch co-partnerſhip. By order of Friday 9g An 
1942. 7 „?! a 


Privilege of parliament doth not extend to hi 
treaſon, felony, breach of the peace, or ſurety of i 
peace. 41nfl.25. Prynne's 4th Part of Reg. of * 
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. 70, 702 1 716, 731, 737, 813, 814, 1202, 
TH 03. Se. Comb. 49. | 5 ; =D 
„ Foraſmuch as the prelates and clergy of the 
Im of England, called to the convocation, and their 
vants and familiars that come with them to ſuch 
vocation, oftentimes and commonly be arreſted, 
leſted, and inquieted ; our ſaid Lord the King, 
ling graciouſly in this behalf to provide for the 
WWurity and quietneſs of the ſaid prelates and clergy, 
he ſupplication of the ſame prelates and clergy, 
by the aſſent of the great men and commons 
reſaid, hath ordatned and ſtatuted, that all the 
gy from henceforth to be called to the convoca- - 
| by the King's writ, and their ſervants and fa- 
jars, ſhall for ever hereafter fully uſe and enjoy 
liberty or defence in coming, tarrying, and 
urning, as the great men and commonalty of 
realm of England, called or to be called to the 
g's parliament, do enjoy, and were wont to enjoy, 
n time to come ought to enjoy.” Stat. 8 Hen. 6. 
. - Eq. Caſ. Abr. 349. (A) pl. 1: 3 Chant. 
. 22. fol. edit. 1736. Prynne's 4th Part of Reg. 
Writs. 644. 
or the privilege of members of the untverſities, ſee 
The Univerſities,” under head, Privilege of 


_ .; 


-- 


he judges, their neceſſary ſervants, goods and ju ges, chef 
1 * be ada or taken, Fon in caſe —— Ger 
_ or felony. Cromp. Furiſditt. of Courts 1 1. vans. 

. ; bg | | 

ſeems that judges clerks may be arreſted, but - 
you muſt proceed againſt them by original. La. 
©3200. Prod; Rag: E: P; $0. :: 8 
he lord mayor of the city of London is privileged The lord mayor 
all actions during his mayoralty, in regard of of Lenden. 
ffice, except it be for felony or treaſon, or ac- | 
which concern freehold ; this is, that he may 
be hindered in the government of the city, which' 
p the metropolis of the nation, is of hizher con- 
ment, in reſpe& of the public, than any man's 

cular intereſt, 2 Lil. Abr. 456. (C) 

| I KgHecauſe 


.our Lord Jeſus Ghr i/t to ſick people, and their clerk 


would be ſore diſpleaſed if any did in ſuch mane, 


& Becauſe that complaint is made to our Lord if 
the King, by the clergy of his realm of Englad Wl 
that as well divers priefts bearing the ſweet body a 


with them, as otherwiſe divers other perſons of ho 
church, whiles they attend to. divine ſervice i 
churches, church- yards, and other places dedicate 
to God, [ſee this head under Privilege of Place, 
p. I be ſundry times taken and arreſted by a 
thority royal, and commandment of other tem | 
lords, in offence of God, and of the liberties of the 

holy church, and alſo in difturbance of divine a. 
vices aforeſaid: the ſame our Lord the King, wh 


will and granteth, and defendeth upon his grieyou 
forfeiture, that none do the ſame from henceforti,l 
ſo that colluſion or feigned cauſe be not found in ay 
of the ſaid perſons of holy church in this behalf” 
Stat. 5OEdw. 3. c. 85. 

«© Becauſe that prelates do complain themſe la 
that as well beneficed people of holy church, as othen 
be arreſted and drawn out, as well of cathedail 
churches, as of other churches and their churd 
yards, and ſome times whiles they be intended to 6 
vine ſervices, and allo in other places, although thy 
be bearing the body of our Lord Feſus Chri/t to fu 
perſons, and ſo arreſted and drawn out, be bouni 
and brought to priſon againſt the Kar”; of haj 
church; it is ordained, that if any minifter of ul 
King or other, do arreſt any perſon of holy chun 
by ſuch manner, and thereof be duly convict, i 

all have impriſonment, and then be ranſomed 
the King's will, and make gree to the parties 
arreſted : provided that faid people of holy chuid 
ſhall not hold themſelves within the churches 
fraud or colluſion.” Stat. x Rich. 2. c. 15. 

And Coke faith, that he ſaw a report in the ti 
of Queen Mary, upon the aforeſaid ſtatutes, vl 
it was held, that they are but an affirmance of 
common law, and in maintenance of the libertis 
holy church, as appears by the preamble of the 
ſtatutes ; and that going, returning, and /faynt 

; CE , 
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unte divine ſervice, the prieſt ought not to be | 
eeſted, nor any who aid in it. 12 Co. 99. Gib- 

; Cod ro, not. (X) edit. 1761. Watjor's Cler- 

man's Law, chap. 34. P. 344. Polio edit. 1747. 

And if an arreſt be made contrary to the ſaid fta- 

tes, and the perſon arrefting doth preſently diſ- 

narge the perſon atrefted, upon pretence of igno- 

nce, Cc. this will not excuſe the contempt in 

king the arfeſt. Cro. Char. 602. 


| And it is to be noted, that the aforeſaid ſtatutes 

«tend both to prieſts and laymen. 2 Brownl. Rep. 
l Dr. 1 Bulſftr. 72. Cro. Jam. 321. However, * 
| ſuch undue arreſt be made, the arreſt be good; ſo 0 
et if a reſcous be made, and thereby any perſon 
! 


Illed, the killing is murder. 2 Bul//tr. 72. And 

te, that one Dr. B. being arreſted and taken in 

ecution upon a Sunday, in the church-yard or 

orch, in coming from divine ſervice ®, and it ap- 

aring to the court that the ſaid B. had abſconded 

me time before, the court would not diſcharge him 

om execution, nor puniſh the bailiffs ; but had he 

tt ſo abſconded, they then would have puniſhed 

e contempt in the bailiffs. 2 Keb. 777. pl. . ä 
It ſeems agreed, that the privilege of the court of Serjeants at lab, 
mon Pleas, which ſerjeants claim fot themſelves, 3 nas 
ir clerks and fervants, extends only to inferiot ; 

durts, not to the courts in W:ftminſter hall; and 

at they may be ſued in any of theſe, becauſe they 

e not confined to that court alone, but may prac- 

ſe in any other court. Cro. Oar. 84, 85. 3 Keb. 

.. N. 23. 2 Lev. 129. Freem, 389. 2 Mad. 


* It is obſervable; that by this cafe, [if Keöle has re- 
ted truly, who was a bad reporter, rhough a good re- 
ſet, Forteſt. Rep. 162. ] that a clergyman —— 
Sunday in the churtb- ati, and coming from divine ſervice, 
aich ſeems ſomewhat extraordinary, fince ati arreſt on a | 1 
nday, whether of a prieſt or layman, is void by law. See I 
d Char. 2. chap. 7. ſe. 6. under head, Privilege of = 
ime,” And arreftidg in a church-yard, or eamiog from 5 | 
urch, ſubjects the offender. to the action pl he party -4 
reſted. See the above acts of Edward the third and F 
iehard the ſecond, and —_ Rip. 162, 165. 
2 


296. 
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F 296. LA. Raym. 399. Ses 4 Bac. Alr. 221. North, 

2 Lord Keeper Guildford 69, 152. 

Counſellors at e do not find that gentlemen at the bar ar 

law, privileged from being arreſted, but we have know 

ſeveral inftances in which they have been held t 

bail, and never any queſtion was made of the legaliy 

of ſuch proceeding; and, we preſume, advantage woull 

have been taken of an irregularity (to term it 1 

worſe) of ſo heinous a nature, could there have ben 

found the leaſt colour or pretence to ſupport the ne. 

| ceſſary allegations on ſuch an application. | 
Officers of the The officers, miniſters, and clerks of the courtz if 

Warte of Juſtice, Meſtminſter ball, are allowed particular privileges i 

* nd f eſpect of their neceſſary attendance on thoſe court 

they are regularly to ſue and be ſued in the court 

they reſpectively belong to, and cannot, except i 

certain caſes, be impleaded elſewhere ; which priv- 

lege ariſes from a ſuppoſition of law, that the bul-W 

neſs of the court, or their clients cauſes, would ſuf 

fer by their being drawn into any other court tha 

. that in which their perſonal attendance is. required 

2 Infl. 551. 4 Infl. 71, 72. Vaugh. 154. 0 

377. @. pl. 30. Cromp. Furiſdict. of Courts 11. Gil 

22 C. P. 209, 212. Bac. Abr. 5. 4 Bac. 4b 

n e 218. „5 | 
Clerk.  - A clerk of the court ought not to be arreſted in 

any thing which is not criminal, becauſe he is ſup 

poſed to be always preſent in court, and muſt as 

ſwer the plaintiff there; and therefore he that de 

arreſt him is puniſhable by the court, and therefor 

ſuch arreſt is accounted vexatious, which the li 

warrants not. Lil. Abr. 115. (C) Palm. 403. 

Lord Chancellor, The right of being exempted: and freed from 1 

| and officersin reſts by proceſs of other courts, belongs to Loi 

. Chancellor or Keeper, to all the maſters, Cm 

Juriſdict. of Courts 48. b, Bobun's Curſus Cancel 

riæ 495. edit. 17 23. Regiſters. Skin. 5 21. Curſite 

miniſters, officers, and knotyn clerks of the cout i 

Chancery, and to the menial ſervants of the Chats 

* cellor or Keeper, and of the miniſters and office 

Order of Chancery of Tueſday 22 Dec. 5 Car. 162 

rad. Reg. in Chancery 284. Introduet, 10 Fro 


re Curia Cancellariæ [Practice of the High Court 1 
Chancery] 31, 32. Harriſon's Chancery Practiſer 

o. Edit. 1757. Bohun's + Curſus Cancellarie 

2 5 75 Rey] chap. 18. p. 490. See 
n E 5 

One of the clerks of the Chancery was ſued in the Clerk in Chan- 
urt of Common Pleas in an action of debt, and . 

xceſs continued until the Exigent; and the defen- | 
nt, who was the clerk, did ſue out a Superſe- | 
75 quia improvide, directed to the ſheriff; and af- | 
wards he brought his writ of privilege directed to 

e juſtices"there ; reciting his privilege in the court | 
Chancery,” and required the juſtices to ſurceaſe ; | 
d it was well debated, whether he ſhould have his 
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Ivilege or not; and at laſt the privilege was diſal- 
ved, and the Chancery clerk forced to anſwer ; for 
court was lawfully ſeiſed of the plea by the act 
the defendant himſelf, for in as much as he did 
out the Superſedeas quia improvide, he did affirm 
juriſdiction of the court; for every Superſedeas 
a improvide reciteth an appearance in court of the 
fendant, by his attorney, and ſhews his name, 
ereby it appears to be merely his own fault. See 
ix clerk's privilege pleaded in the Exchequer, Hard. 
6. pl. 8. Cromp. Furiſdiction of Courts 188. 6. 
But if the defendant had not ſued out the Super- 
as to the Exigent, notwithſtanding the Exigent 
| gone forth, yet his privilege had been allowed; 
| thereupon. divers precedents were produced to 
the court. 5 1 f f : 

ind it was then ſaid, that after the writ of pri- | 
ge comes to the juſtices, they ought to make to | 1 
ſheriff a ſpecial Super ſedaus to the outlawry, re- 1 
ing the writ of privilege. Dy. 33. 3. pl. 18. | | 
„753. pl. 1038. See Hardr. 188, 189. Anur. | | 
ſee the privilege of an uſher of the Chancery | 
aded in the Exchequer. Hard. 117. pl. 2. TS | f 
bancery ſolicitors ſeem no more intitled to the Chancery folici- 
vilege.of being free from arreſts than ** counſel- to. 

S at law ;” and as what has been ſaid under that 

id is equally applicable to this, I refer: the 'reader 
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Jn joint actions Phe privilege which the court indulges their of 
5 privilege. cers with, is is reſtrained to the ſuits only, which the 


Attorney len An attorney ſued as bail has no privilege. 


2 In. 25 
| en. 3 he loſes his privilege. in this caſe, 1 


118 Arrett. Chap. 


bring in their own right; far if they fue or are (wi 
as executors or adminiſtrators, they then ' repreſey 
common perſons, who have not that privilepe; f 
that when an attorney is ſued as executor or adni 
niſtrator, he may be impleaded in another court; jy 
he is ſued as in another's right, wiz. in right of h 
teſtator, and bis perſonal privilege is not applicath Dt 
ro him in any other relation, than as he is an * 
torney of the court. 2 Lil. Abr. 456. (E) GP 
Hiſt. C. P. 211. 4 Bac. Air. 5. 2 Kol. ty 
275. G4.) 2, 3. Hob, 297; Latch 199. Bra 
37> 47. 12 Mad. 316. Lord Rm. 533. Salt. 
N. 4. 7. = 18. 2 Sid. 157. Dy. 24. pl. 150.1 
Marg. Sav. 20. Pl. 49, fee 39. N. 88. For th 
e reaſons, the wife of a privileged perſon, if þ 
arreſted, ought not to claim the privilege of i 
court, not to put in bail to the action as her H 
band may, if be be arreſted; but her husband m Pie 


t in bail for her; and for want thereof ſhe i A! 
committed to * 2 Lil. Ar. 457. ( con 


NY Rep. 68. 17 Vin. Air. $17. (E) K „ 


299.  Gadb. 10. l 13. Dyer 377- #3 
Abr. 191. 


bail not privi and Caf. Fs C. P. 64. Keb. Rep. 735. pl.16 
rivilege takes So if an officer of one court ſues an officer of u 

away privilege. other court, , he defendant ſhall not plead his pi 
lege; for the attendance of the plaintiff is 1 

cellary in his court, as the defendant's in his; 1 

| therefore the cauſe is legally attached in the u 2h 

where the plaintiff is an officer. Gelb. Hp. C. q 

211. 4 Bec. Air. 5. 1 B pr 
. See Heil. 29. Lit. Rep. 2 Feng bf 
— to „ 2 34, 3 155 

arnard. K. B. 182, { "bad, 

So if a privileged perſon. brings 2 nee, 55 


the others are not-officers of the court, nor 15 
$0 the -cachmept, which- the court graves 0 dt 


Chap. 4. Arteff. 


wn minifters. Gilb. Hit. 212. Bac. Abr. 5, 191. 
Bac. Abr. 223. | 
So if an action be brought againſt him and others, 
e ſhall not have his privilege, for he would then 
eſtroy the plaintiff's 205 


K. 


r e # 


ion; for the plaintiff muſt 
ae the others by original writ, and him by a peti- 
jon to the juſtices; but this is to be underſtood” 
where the action is joint and cannot be ſevered with- 
dut doing an injury. to the ) —— the officer ſhall 
ave his privilege. Gill. M. 212. Bac. Abr. 5, 
591, 4 Bac. Ar. 223. Dy. 377.7 30. in Marg. 
b Rel. br. 274. (G) pl. 1, 2. 2 Lev. 129. Ventr. 
388, 289. 3 Salt. 282. pl. 6. Comb. 12. Denied 
for ſome reaſon in Chancery to officers of the Exthe- 
ef Fern, 246, Ca. 239. Eq. Caſ. Abr. 349. 
1 his matter came fully to be conſidered in a 
caſe where treſpaſs was brought in the King's Bench 
againſt an attorney and another pet ſon, the attorney 
pleaded his privilege; as an attorney of the Common 
Pleas, and concluded, That he does nit preſume the 
court will take cognizance, &c. and on demurrer, 
though it was admitted that the nature of the ac- 
tion was ſeveral, yet the court, on conſideration of 
he above cited caſes, held, that the rule was ge- 
neral, and that the plaintiff was not bound to bring 
ſeparate actions; and thereupon awarded an anſwer 
F 

lf an attorney of the Common Pleas be in cuff 
of the marſhal, for want of bail at the 'fuit of A. 
be may plead his privilege ; for though he be taken 


* 


mon perſon's caſe, if he were brought in by ſuch 
proceſs, he is to anſwer to the plaintiff's demand 
againſt him by bill, and not to the procefs that 
drought him; yet ſince Aus Legis Nemini facit in- 


appear, ſhall never ouſt the attorney of his real pri- 
vilege. Gilb. Hit. 213. Bar. as above; Lord 
POR, 93. 2 A 
But if he be in the cuſtody of the marſhal, at the 
ſuit of 4. and B. * againſt him in fody if 
4 tha 


upon bill of Midalgſer, or Latitat, and in a com- 


juriam, ſuch fictitious trefpafs to bring the party to 


119 


Arreſt. Chap. 4; 


tbe marſhal, he ſhall not plead his, privilege" againſt 
B. becauſe B. declares collaterally, as he is in pri. 


ſon at the ſuit of 4 and as to B. he is truly in th: 


| 2 of his action. 2 Rot. Abr. 275. pl. 3. 


cuſtody of the marſhal; for being once ouſted of his 
privilege at the ſuit of A. he can no longer attend a; 
an attorney. in the other court, but is fixed in the 
: King's Bench, and therefore can not, by. the ſuppoſi- 
tion of the neceflity of his attendance, ouſt the 


Lord Raym. 135. Salk. 1. pl. 3. 5 Mod. 310. 
MCT 

An officer ſhall not have his privilege againſt the 
King; for as the executive power is lodged in the 


King, it would be unreaſonable that his court, which 


gives relief to private perſons, ſhould protect any 
ſubject from being brought to juſtice for offending 
againſt the laws, which concern the whole common. 


wealth. Bac, Abr. 5. 4 Bac. fbr, 222. Gil. 


No privilege in 


—_ CES... 
Ina an aon Qui tam, for continuing ſherif 


e tan actions. longer than a year, the defendant pleaded privileg 


for if the plaintiff entered a Retraxit, yet the King 


_ ſeemed to be. Lord Raym. 27. 


Attorney attend- 


.. an taxing coll for-not proceeding 


in execution on a 72 ſatisfaciendum, iſſuing 


out of the court of 


in C. P. The plaintiff demurred, and it was agree 
by Shower, that the King is party to this action; 


may proceed, which was agreed by the court. Then, 
where an action is ſued by the King, the defendant 
ſhall not have privilege, for privilege is not good 
againſt privilege ; and of that * the coun 
2 Fr teſ 88 . 
282. pl. 7. Comb. 319, Forteſc. Rep. 342. Shin, 
549. Pl. 10,. 3 Lev. 398, Latw. 193. Lil. Al. 
7: (9) Bac. Abr. hid. 3 
One Forreſt, an attorney. having attended the 


- 


trial in this cauſe, upon his return home, was taken 


ng's Bench: moved W 
might be difcharged. The court ſaid they cc 

not diſcharge him from the King's Bench proceſs; 
but on producing an affidavit of notice of the mo- 


tion, &c. the court made a rule for the officer and 


the plaintiff in that action to ſhew cauſe 9 


4 
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arreſted Forreſt, and why the goods pledged with them 
for his enlargement, ſhould not be returned, On 
ſhewing re! 4 it appeared that Forre/? had volunta- 
rily given the goods to the plaintiff in that ac- 
tion. The court ordered the rule to be diſcharged. 
Praf?. Reg. C. P. 40. Barnes 138. Rep. and Caſ. 
CIR IG td a ancint 

Same order made on an attorney's being taken in Or attends the 
execution, whilſt he was attending the execution of PA of a 
a writ of inquiry. Pratt. Reg. C. P. 41. Barnes © © We 
137. Rep. and Caſes of Pract. C. P. 102. | 

George Harriſon, an attorney, being in Serjeants Or a judge on a 
Im, waiting to attend Mr. juſtice Forteſcue on a ſummons, - 
ſummons, was. prevailed by an agent for one of his 
creditors, under pretence of buſineſs, to go with 
him to a coffee · houſe in Chancery-lane near Serjeants 
Im; where, after the hour appointed for the at- 
tendance at the judge's chambers was expired, Har- 
riſm was arreſted. It appeared that Harriſon had 
left his clerk at the judge's chambers, with directions 
to call him when the judge was there and at leiſure. 

The court ordered Harriſon to be diſcharged. Barnes 
278. Rep. and Caſ. Pratt. C. P. 10. 

This ſame perſon was diſcharged, being taken in or attending a 
execution at the Excheguer coffee houſe, while he motion. 
was attending a motion. Rep. and Caf. of Prat. 

C. P. 64. An attorney attending his clients affairs 

at Weſtminſter Hall, being arreſted on an attach- - | 
ment for a contempt, in not paying money purſuant 

to a rule of court, diſcharged. Pract. Reg. C. P. 
40. Rep. and Caſ. of Prad. C. P. 0. 

A Super ſedeas prayed to a Latitat, whereby the 
lefendant was taken; and, becauſe he could not 
ut in bail to the action, which was laid to 5000/7. 

e ſuggeſted he was an attorney of this court, and 
laimed his privilege to be ſued by bill; and by the 
durt he was diſcharged, and a Superſedeas awarded, 
vithout coming hither by Habeas Corpus out of. the 
ountry. 2 Keb. 338. pl. 2. See Lil. Abr. 194. 
b) Lutw. 1667. 2 Keb. 435. 2). 78. See Mad. 
v0, pl. 32, 2 Keb. 555. P. 45. EX AE. 


A 


| 
| 
4 


Philazer X. F. 


— IT 


A 
clerk; clerk of 
<lerk of crown 


Prothonotary's A prothonotary's (a) cle 


Philazer's clerk ; 34 
clerk of the pells; 
clerk of Cufles 


Curfitor's clerk. pl. 


Tenants, goo 5 


Arref. Chap. 4 


A philazer of the court of King's Bench was ar. 
reſted, and he moved to be diſcharged upon com. 
mon bail, becauſe of his privilege; 3 but it appearing 
to the court, that he was very much indebted, they 
did not think fit to grant him his motion, but or 
dered him to put in bail to the ſheriff, and plead hi 
| Privilege as he could. Lil. Abr. 189. (A) Se 
"es 164. Pl. 3. as to his privilege in the Fx, 


A dhilazer of the King's Bench, arreſted by writ, 
was diſcharged on common bail; for he ought t 
de ſued If bill, as ea in court. 2 Salk, 544 


wa. LS tne tw wes 


4. 

Adjudged that an attorney's clerk has no pri. 
105 Cemb. 12. Nor the clerk of the clerk of h 
crown office. 2 Shaw. ” 4 87. pl. 284. Whetin i 

Lo Ky . 14 zi 

2 Lond . 396, Hhi 589. 2 Ld, 2 
869. 1 97. Nb 4. BS. N * 
pl. 8, 10, 11. Stra. 191 192. Barnard. x. 7 
141. 4 Bac. Ar. 225. Barnes 280. ; 
oy of Pra. C. P. 104, 105. Fertdſe, Rep. 10 ; 
Nor a philazer's clerk. 2 Lil. Ir. 4568 

(ol But the clerk of the clerk of the pells full 
ve. privilege. Comb. 482. And a clerk in u 
office of the CA Brevium. Cre. Car. 11. #408 

See Lil. for 116. (A) 3 Lev. 343. Sid, 1 
5. So ſhall the curfitors clerks in Chan 
Skin. 521, 

The court not only privileges their own off 
but likewiſe the tenants and attendants of their af 
' cers, that they ſhall not. be impleaded but in th 
court where their maſters are attendants but ! 
muſt be ſuch ſervants as are neceſſary to them i 
their attendance, for they ſhall not ts the prin 
lege for any others, Gilb. Hig, C. P. 213, 214 


2 If ad — en when they are plaintifi 
for their only to ſue out writs of attachmes 


dard arg; br Me jus Gp 44 44 
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Thus the- plaintiff may reply, that the defendant 
is not a ſervant of an officer in the court; but that 
he is husbandman in the country : traverſe, that he 
is ſervant to the officer on his attendance to the 
court. Gill. Hift. iid. 17 Vin, Abr. 530. pl. 5. 

If an officer commence a ſuit here, no privilege Officers of the 
in any other court ſhall prevail againſt him; becauſe hegte. 
his attendance here is requiſite, and his privilege 
here is attached firſt by his commencing his ſuit: 
and herewith all the precedents agree. By the court. 

Hard. 305. pl. 2. Bid. 50%. 3 Salk. 281. N. 2, 
ſee 396. Salk, 194, un. 

Where an officer or miniſter of the Exch, is 
one of the parties in a perſonal action, he ſhall be 
ſued in that court; becauſe his abſence might hin- 
der the King's affairs. 2 Ia. 55 1. unleſs in a joint 
action. Fern. 246. Caf. 239. ' Eg. Caf. Abr. 349. 

(A) pl. 3. March Rep. I49. pl. 219. A ſervant Servant to an of- 
to a minifter or officer of court has no privilege fler of the court, 
apainſt a privileged perſon elſewhere. Hardr. 365. 

8 0 N | 
g Auditor of the Exchequer and his ſervants, com- Auditor of the 
miffoners of the treaſury, garter king of heralds, ge; — 
receiver general of the revenues, clerk of the re- — — 
membrancer, of an attorney of the Exchequer, are king of arme; 
intitled to the privilege of this court. Hard, 164. the general 
pl. 3. 2 Sid. 164. pl. 3. Andr. 46. 2 Show: clerk of — 
Rep. 299. pl. 301. Sav. 131. pl. 206. Order brancer; and of 
of the houſe of Commons, of Monday 27th NM. eee of Ex: 
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1699. Sat. 2& 3 Ann. c. 18. ſeß. 1. Say. 20. 
/ 2 49. Andr. 45. Rep. and Caſ. of Prad. C. 
| Any man that has a ſpecial privilege in another King's debtor. 
6 court, as an officer of the court, or as an attorney, 
Ul hall have his privilege againſt the King's debtor; 


becauſe the privilege of a man as debtor is but a 
general privilege. Hard. 365. pl. 2. This privi- 
lege was only for the benefit of the King, which is 
now diſuſed, and a Duo minus is no more than u 
common action in this court. 3 Salk, 28 1. pl. 1. 
eee 


It 


| 
| 
ö 
f 


124 Arreſt. Chap. 4, 
| Treaſurer of the It hath been held, that the treaſurer of the navy 
* is inſtantly an accountant ; and that an :accountant' 
privilege will hold againft a ſpecial privilege in an. 

other court, as an officer of the court or otherwiſe, 

though it be not alledged that ſucb an accountant i 

entered upon his account; for that every accountant 

may be attached by the court to make up his ac- 

eounts, and muſt attend for that -purpoſe from dy 

to day, and the King has intereſt in his attendanee, 

Hardy. 316. pl. 8. 3 Salk. 281. pl. 2. Hard, 

Accountant. But if an accountant has finiſhed his account, 
and reduces it to a debt, he ſhall have no privileg: 

but as a general debtor. Hardr. 365. pl. 2. 

King's debtor. The King by writ of protection, might proted 
his debtor from being ſued or attached, until bi 

debt was paid. But, by Stat. 25 Ed. 3. c. 19. the 

other creditors may have actions againſt the King: 
debtor, and proceed to judgment, but not to exe. 

cution, unleſs they will pay the Kitig's debt, &. 

Co. Lit. 131. 5. Cro. Jam. 477. pl. 10. 

King's debtor or No action, ſuit, proceſs, order, judgment, de- 
delle of eres, proceeding in law or equity, againſt the King! 
peerage or of par- Original and immediate debtor, for the recovery of 
liament, except any debt originally and immediately due unto his 
ns urs Bf being majeſty, or againſt any accountant, or perſon liable 
e to tender any account to his majeſty, for. any pan 
of his revenues, or other original or immediate 

duty, or the execution of any ſuch proceſs, &c, ſhall 

be impeached or delayed by privilege of parliament; 

E ſo that the perſon of ſuch debtor or accountant, 

ing a peer of this realm, or lord of parliament, 

ſhall not be liable to be arreſted; or, being a mem- 

ber of the houſe of Commons, ſhall not, during the 
continuance of privilege, be arreſted by any fuch 

8 proceedings. Stat. 12 & 13 M. 3. c. 3. ſed. 4. 
Action againſt _, „Any action or Zo _ be compa 
once 1k, Profecuted, in any of his majeſty's courts at Ml. 
— of ouinfler, againſt any officer or perſon employed in 
the revenue, or any other place of public truſt, for 
any miſdemeanor or breach of truſt relating to ſuch 
place of truſt, or any penalty impoſed by law 1 en- 
1 | fore? 


hap. 4. Arreſt. 125 
rc the due execution thereof; and that no ſuch 
aon, ſuit, or proceeding, although ſuch officer 
de a peer of the realm, or lord of parliament, or 
of the houſe of Commons, or otherwiſe intitled to 
rivilege of parliament, ſhall be ſtaid by privilege.” 
Vat. 2 & 3 Ann. c. 18. ſect. 1, Order of the 
houſe of Commens, of Monday 27th Nov. 1699, 
But nothing in this act ſhall ſubject the perſon of 
ich officer, being a peer of this realm, or lord of 
arliament, to be arreſted ;; but that all proceſs ſhall 
ie againſt ſuch officer or perſon, being a peer or 
Word of parliament, as ſhall have iſſued againſt him 
Nut of the time of privilege : nor ſubje& the perſon 
f ſuch officer, being of the houſe of Commons, to 
e arreſted during the time of privilege: and againſt 
ach, being of the houſe of Commons, ſhall be iſſued 
immons and diſtreſs infinite, or original bill, ſum- 
ons, attachment and diftreſs infinite, which the 
eſpective courts: are impowered to iſſue, until they 
zppear, Same Stat. ſect. 2. | 
Halt chief juſtice was not ſatisfied that the privi- Clerks of Ex- 
ege of the clerks of the Exchequer was due to them cer. 
f common right. Said arg. 2 Lord Raym. 869. 

= Corporations or bodies politic, or public com- Corporations and 
anies, whether ſole or aggregate, cannot be arreſt- Companies. 

c, as the King, biſhop, parſon, &c. 10 Co. 29. ö. 
1. + As mayor and commonalty, dean and 
WE havter, 10 Co. 29. 5. Co. Lit. 250. 3 Inſt. 
oz. Wood's Inflitute of the Laws of England, b. 4. 
. 4. p. 596. of Edit. 1763. 604 of the Folio 

Edit. 175 4. Salmon's Readings upon the Statute Law 
15. Babun's Inflitutto Legalis, Edit. 1732. p. 108. 
A. 164. 3 Salk. 46. GY 6 1 5220887 
A Capias ad reſpondendum does not lie againſt de- No Capias lies 
endants who are ſued in a corporate capacity, but — e 
uch proceſs is altogether null and void. 2 Barnes © 
228, 329, * WT 127 | 
Defendant coming to give ſecurity of the peace, parties in ſuits 
but if it had been to have ſworn the peace the ar- 
eſt would have been allowed,) was after wards 
reſted in court, upon an action of falſe impriſon- 
nent, and had his privilege. Comb. 29. 
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ſhould be at the coffee-houſe, next He/iminfler Hal 


allowed that the court had gone ſo far as to rele 
perſons from arreſts, which they have been take 


ing to deliver up the bail-bond, and pay the coſt 
maſter's hands. Ibid. 262. 


diſcharged; ordered according 


Atreff. Chap. 
Te defendant had a former cauſe in K. 3 
wherein he was plaintiff, and one Bateman Umplry if 
defendant ; and in that he was ſerved with notice, 
that the preſent plaintiffs, who were two bailifh, 
would juſtify as bail; and one of them ſent bim i 
letter, that if he had any thing to ſay to them, they 


gate, the morning they ſhould juſtify. The defer. 
dant attended the motion accordingly 3 and as foo 
as they had juſtified, and the defendant went out 
with them to W:ftminfler Hall gate, they procure 
him to be charged with an action, at their ſuit for 
tool. Upon this matter the defendant moved noy, 
that the plaintiffs might anſwer the matters of tie 
defendant's affidavit, for arreſting the defendant 
when he was attending the buſineſs of the cout Ott 
and the court made a rule accordingly, Barnard Wl 
„„ | # bf 
On motion to diſcharge the above rule; it wa 


upon when attending the buſineſs of their own ſuits; 

but it was not known they had done this in any II 
cafes but where the application was freſh before put- 
ting in of bail; whereas, in the preſent caſe, tie ten 
defendant put in bail directly, and by that has ſu pus 
mitted to the juriſdiftion of the court. The court allo 
faid, in the preſent cafe the plaintiff had a plain de any 
ſign in taking ad vantage of the defendant's attend in 
ance upon his former ſuit, and premeditated ſchent 
in getting him here by the letter of one of then prot 
writ to him. Accordingly they thought the attach- 
ment ought to go; but, upon the plaintiff's agree war 


the court only ordered, the attachment to lie in the tur! 
The defendant was arreſted, on TA returnin | turt 


from an attendance in court upon the juſtifyi AW he 


his bail; ſerjeant Yjme moved, that he might VB hi 
i | „ Pract. Reg. C.) nue. 
Ly. 32. . 3 ſhoy 


A 


341. Barnes 17. Suppl. to 


* 


A Capias ad reſpondendum indorſed for bail being 
ſſued againſt the defendant, he, before the return of 
t, and before he was arreſted, put in bail before a 
udge, and gave notice thereof to plaintiff's attor- 
ney 5 but he not regarding the notice, cauſed the 


W—_— K — 2 | — 


moved for a Super/edeas ; which, upon a rule to 
hew cauſe, was granted, the court being of opi- 


within twenty days after notice, the bail ought to 
Wand. Pract. Reg. C. P. 50, 51. Barnes 82. See 
= Harr fon after his attendance in court upon his 
zuſe, went, about three o'clock, in a coach, from 
[iftmin/ler to Chancery Lane, with his ſolicitor and 
dthers, to give inſtrutions for procedure in the 
auſez and there continued till ten or eleven o'clock, 
Wand then was arreſted by a bailiff, upon a Capias ad 
WE Ctifaciendum, upon a judgment in Scire facias, 
don a judgment againft him in Common Pleas : and 


„ > TH ww. Ry, 5G GAR. wm- LI 


er each party has privilege to attend his cauſe, 
1d. 66. pl. 13. 2 Lil. Ar. 492. (G) and, if 
be be arreſted in going or returning, it ſhall be con- 


» wt a- _ ow oY. a 


poniſhed, anq; the party diſcharged ; but it was not 

allowed: For here it does not appear, that there was 
any contrivance by the defendants, or any concerned 
in the cauſe, to procure this arreſt, in which caſe 
the court perhaps, will extend its power againſt the 
procurors ; nor does it appear, that the officer knew 
he had attended his cauſe at /Ye/immfter ; for his 
warrant was dated before the arreſt, and there was 
another Ca. Sa. taken in Trinity term preceding, re- 
turnable in London, where the action was brought, 
and a Te/tat, Cap. afterwards in London the firſt re- 


* 


5 turn of this term, before the Ca. Sa. upon which 
9 he was then taken; and the arreſt here was not in 
- his attendance upon that cauſe, but he had conti- 


nued many hours in another place; and,, if the court 
ſhould diſcharge him, how ſhall the ſheriff be de- 


jefendant to be arreſted, who being in cuſtody, 


on, the plaintiff not having excepted to the bail 


ow it- was moved, that he ſhould. be diſcharged, - 


| tempt.of the court, upon which the officer ſhall be 


tended: againſt an action for the eſcape ? Brotunl. 1 . | 
: | £ 
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It was ſaid, that the court can diſcharge if the ar- 
reſt was in view of the court, otherwiſe not. 2 
Lil. Abr. 457. (E) T. Raym. 101. Brlft. 85 
Whether parties attending their cauſes at the felon 
are privileged, fee Sid. 269. pl. 22. T. Ram, Wl 
100. Lev. 159. Keb. Rep. 845. pl. 38. and Salk, 
544. Pl. 6. Where a man went. to confeſs india. Wi 
ment in the King's Bench, and was arreſted in hi 
journey. The court would not diſcharge him, far 
he went of his own head; and there is a difference i 
where a man attends upon the court by procelz . 
and when not. Com. Rep. 411. 
Not protected on When a perſon complains to the court of K. J. 
a vexatious com- 
plaint. of a miſdemeanor, and it is adjudged his complaint 
| is vexatious, the court will not allow the privilege 
of protecting him returning. 11 Mod. 79. pl. 13. 
— Where a man was going from court, where be 
ks Bn contempt. had been to confeſs an indictment for an aſſault, and 
the plaintiff in an action for the ſame aſſault get 
him arreſted, the court would not grant an attach- 
ment, becauſe there was no affidavit charging him 
to have had notice that he was going | there for th 
purpoſe. 6 Mod. go. 4 
One that was coming into the court of: K. J. 
to attend upon his cauſe, was arreſted as he wu 
coming, and was forced to put in baiſhz but, upon 
1 motion, and making it ſo appear unto the court, 
he and his bail were both diſcharged : and the party 
that arreſted him had been alſo puniſhed, had he not 
pretended that he knew not the party came about 
his buſineſs depending in the court ; for the doing d 
this was an affront to the court, as well as an injury 
to the party arreſted. 2 Lil. Ar. 455. (D) 4570 (D 
Goldſb. 33, 34. fl. 8. See Ibid. 64. pl. 4 
| Defendant muſt. But in this caſe defendant muſt appear in perſon 
appear in perſon. 
that the court may examine him, and that they 
may be ſatisfied, upon his oath, that he was either 
proſecuting or defending ſome ſuit pending in thi 
court, when he was arreſted, Gilb, * C. 4 
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2 
Executing = The Jefoirdant coming to execute a commiſſon 


was arreſted, and had a Corpus cum cauſa to ſet ” 


Thaps 4. Arreſt. 
liberty.” \ Toth. 218. Pract. Reg, Chan." 28g, — 
ohun's Curſ. Canc. 496: chup. 18. 
Plaintiff vas arreſted: when he came up pr exa- Coming to exa- 
ine witneſſes, and was diſcharged by ſuperſedeas les. 
privilege. „eee OY Reg. Chan, abg.: 1 

Cans, 18. $14. 2 
* — bach iſſued, agai inſt an W and Wife, 
—— to — it, a ſhall have privilege 
well zs the husband; for they are conſidered as 
ze potſon in law, arne 
t her husband. Dy. 377. pf. 3. 
If the court. gives either hind, or Hefendantaqiry after 
ave to inquiro after evidence in any cauſe depend- W. 
ig in I and he: be arreſted, he ſhall have pri- 
* it is otherwiſe” if he goes without tbe 

niffion of the court. For the court will then 
ume it to be only an excuſe to get free from the 
— Gill Hi. 208, So, if one, on the day 
haz been attending his cauſe, be arreſted at ten 
oel at night, ee - op the 
duſe; he mall not have privilege. Gill. Hifl. C. P. 
0 by 2090. 4 Bac. A. 22. "See Corr; * rr, 
170, 1717. 
bas A ſuit againſt B. in C. P. and afterwards Wien not privie 
arreſted in; an inferior court, when he was not 

"Har or returning from the defence of his fuit;: 

3 not e privilege. . Cont. 8912. 


7 — not 1 n the pefnk their 
— but likewiſe all thoſe things 'that are ne- 
Mary. for their journey, or the defence of their 
is ; but not merchandizes or n 1 
aße. Gilli Hage. C. P. 208. | 
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cbedinden to their writ. Gill. H C. P 
290. New Abr. 565. 4 Neu Abr. 222. — 
1 * The plaintiff being a butcher, brought an »Qiog 
againſt one Fraberne, for meat delivered into his fe 
mily; which: being carried down to Vincheſter i. 
ſize. Fraherne brought the new: defendant Bliſſet, u 
old woman who lived in the houſe, to ſwear, that 
the meat was ſent: in upon her credit, and that ſh: 
was the debtor. The trial ended upon Friday about 
four in the afternoon; and on Saturday, about ſevn, 
as ſhe was going home in a coach to Portſmouth 
te plaintiff arreſted her by 2 Latitat, ; for the ſan: Wi 
cauſe of action: and now it was moved, upon th I 
protection of a witneſs in going and returning fron MW 
tha court, that an attachment might iſſue again 
the plaintiff and bailiff; and it was proved, that th 
Latitat was not delivered to the ſheriff till the dy Wl 
of the arreſt. On the other ſide it was infiſte, | 
though a witneſs ſhould havewffee liberty of goin 
and returning, yet that did not extend to as long 
time as ſhe thought proper to take; that Perifund | 
was but twenty miles from Finche/ter, and the d 
fendant might have been at home much ſooner; tht 
'  ' ſhe was an old: woman who lived in a — wil 
' . was never to be met with, but was eee 
merely to ſwear em n af their debt. 

But the court ſaid, that tho witneſs muſt haves 
reaſonable time to return in, and thought one dy 
= leaſt: that could be allowed; and that they cou 

not try all the niceties of delays that might poſiid)j 
happen; and whereas it was ſaid at the bar, thi 
in Middleſex, if a witneſs, returning from the it 
ting, loiters by the way to drink à pot, his protes 
tion is determined; as to the later reaſon, the con 
79 concluded againſt the plaintiff by ſhewi 

a d 00 Ver! 

A füle was pronounced For an attachment, bt 

alter warde the parties agreed. Gilb. Caſ. e 

Stra. 5 4 Bac. Alr. 226. Forteſc. Rep. 10% 
The court was moved to diſcharge one Cum 20 
that was arreſted as he was attending the court, U 
give OI as @ Witppls | in n and for # 
attachma 
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ttachment-againſt the parties that did arreſt him. 
ee juſtice, abſent, Roll C. J. Take a Superſe- 
diat, and let the parties ſhew cauſe why an attach- 
ment ſhall. not be NY againſt them that arreſted 


| him, Sy. 395+ 


If a witneſs, comin to teſtify i in a cauſe in Mid. 
dleſex," be arreſted in London, by one knowing the 
cauſe, he hath no remedy but by an Habeas Corpus, 
to examine and deliver: him thereby; but if there 
be any contempt by the officer, &c. an attachment 

may afterwards be awarded againſt him; for they 
are as well to have privilege as the parties. Law a 
Evid. 29. pl. 47. Keb. Rep. 220. pl. 28. 

Ia the Fe: r Oliver, protector, and Hy- 
dercatnb, the privilege of the court was prayed, and 
granted, to protect a witneſs from being arreſted in 
coming or going from the court, who was to give 
evidence for the protector upon an indictment of 
bigh treaſon preferred againſt Syndercomb. Which 
note, 2 Lil. 456. (H.) 492. (H). 

As jurors are ſummoned by the proceſs of the Jurors, 
court, they are equally obliged to appear as witneſles ; 
and therefore are no more to be moleſted,” while 
they are-obeying the commands of the court, than 


| witneſſes, parties to ſuits, or other attendants on 


the court. See the two preceding heads. 

No attorney ſhall preſume, at his peril, to make, Hein, 
or cauſe. to be made, any precept or writ with the 
clauſe Ac etiam, Cc. againſt any heir, executor, or 
adminiſtrator, or in any caſe where, by the cuſtom 
of the court, ſpecial bail is not requized. By rule 
of court of Mich. term, 15 Char. 2. rule 2. XK. B. 
and of Micb. term 1654. C. P. ſect. 12. Holt 87. 

6 Mod. 242. 12 Mod. 511. Salk. 98. pl. 4. Styl. 
Rep. 367. Sid. 63. pl. 34. Heil. 72. 3 Bulli. 
= See and note Rep. and 02. of how. C. 


An heir, foad as s ſuch, ſhall no more be held to 
bail than an executor, 12 Mod. 50 wo 2 Lev. 


204. Tho, Fo, 82. Keb. 803. pl. 3 


An executor or adminiftrator hat not be held Executors and 
to — bail, | beexule the demand is not on the Aminiſtrators. 
K 2 perſon, 
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„ but in Rem, vix. the aſſets of the dead, un. 


leſs there be a Deve//avit ſuggeſted ; for in fuch 


caſe he may be arreſted, Lev. 39. Salk, gf. 40 
3 Bull. 317. Executor not to be held to bail 
the rinſe of a Deuaſtavit. Ventr. 321. But fo 


S. P. ruled otherwiſe on motion, Ventr. 355. And 


if an Habeat Corpus be returned into any of the 
courts above, though the ſum be under 10 J. they 
will hold defendant to bail, that ſo the plaintiff may 
not be in a worſe condition than he was below, where 
the defendant was held to bail; but in cafe of an 


| executor or adminiſtrator, or heir, no bail is re. 


quired, even on an Habeas Corpus. Lev. 268. Sid, 
E51. pl. 2. 2 Keb. 512. pl. 4. Fall. 98. N. 4, 
72. Lev. 245. $. P. reſolved contra. They 
ought not to have been held to bail below, ng 
en Gill. Hf C. P. 37. 
Rep. 8g. pl. 67. Executors or adminiſtrators — 
Ae el ſbei-the 2 of the dd 
though the debt be for a great ſum as 30000 l. or 
more ; for it is not their debt, nor ſhall their bodie: 
be liable to execution for it. e IP. 293, 
Velo. 53. 
An adminiftrator who: brings a writ of error, on 
(a) 3 Jam. c. 8. ſhall not give bail, though he is not 


exempted by the ſtatute. 4 Mad. 245. Cro. Char, 


when admini- 
ſtrator may be 


Wife, 


Cro. Tam. 350. 2. Ct. 

2. 15 an IRS dale a writ 3 
2 judgment of bis own goods, upon a Devaſtavit- l. 
Jeged; by the whole court; He ſhall find bail, becauſe, 
being charged here with his own goods, it is not like 
the caſe where an. adminiſtrator is charged with th 
goods of bit teftator ; but here it is as if he. were 
charged in hit own right. Lev. 34 4 Sid, 368. 

N. 4. 2 Keb. 371. pl, 28. Lev. 3 


A mation in the treaſury. to diſcharge tit defen- 


dant's wife, taken on meſne proceſs without huſ. 
— Court : She ſhall be diſcharged on a com- 
n appearance; for otherwiſe it might be in tho 


power of an husband to ſet up ſham actions 820 


* Perpecated iy 5 d A A. 4. 1 


F Chip. 4 Artet. 
bi wiſe, and keep her in continual impriſonment; 


then both ſhould be held till bail be given for both, 
for otherwiſe a woman might marry a priſoner, and 


Prat. C. P. 117. Barms 59. 


is clearly made out, the court will order a common 
appearance ; but in this caſe defendant appeared to 
have acted as 4 ſingle woman for twelve years, which 


= 7 44d. 10, 33. Toby 
If a married woman be arreſted, let cauſe of ac- 
(con be what it will, ſhe ſhall be diſcharged upon com- 
mon bail, Larth 224. but if the husband be arrefted, 
be {hall not be diſeharzed by giving bail for himſelf, 
Ss without giviag of it for his wife likewiſe. 6 Mad. 
7. Lev. 1. hid. 216, Salk. 115. Sid. 395. pl, 
= 2. Kb. 198. pl. 194. 

Married woman ſealed a bond, and being arrefted 


was covert, and entering her appearance, the court 
Wy diſcharged her without bail. Freem. Rep. 2 10. pi. 
26. 85 e ; 

An action of trover and converſion was brought 
againſt husband and wife, and the wife atreſted. Twiſ- 
an: The wife muſt be diſcharged upon common 


Styl. 475. juſt the contrary, ] And where it is fail 
in Crete, that the wife in ſuch caſe ſhall be diſ- 
charged, it is to be underſtood, that ſhe ſhall be dif: 
charged on common bail. So Liueſay ſaid the courſe 
Was. Mod. 8. pl. R e 
Action was brought againſt huſpand and wife, for 
a battery done by the wife; the huſband was a pri- 
ſoner in the King's Bench before the action brought, 
and the plaintiff delivered a declaration to the turn- 
key of the priſon. againſt huſband and wife for this 
battery; and, upon rules given to plead, judgment 
was entered by /ays nothing againſt both, and, the 
viſe taken in execution. Moved, that this was ir- 
tegular; for, upon delivery of the declaration, the 
1 | . a3 | Huſband 


but in cafe. both husband and wife had been taken, 


thereby might defraud her creditors. Rep. & Ca. of 
If a married woman be arrefted, and the marriage 


made the matter doubtful. | Barnes 80, 64404. 105, 


. ad carried to priſon, upon affidavit made that ſhe 


bail: ſo it was done in the lady PBaltinglas's caſe. 
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buſband ſhould his filed common bail for him and 
his wife, or ſhould have made an attorney for hin 
and his wiſe, who ſhould have appeared for them. 
And by Holt Chief Juſtice, the plaintiff ought to 
have ſued out proceſs againſt huſband and wife, and 
the ſheriff ſhould have returned not to be found for 
the huſband, and taken. the body for the wife; and 
then upon common bail filed for her, there might be 
judgment againſt both. It was objected, if there be 
proceſs againſt huſband and wife, and not found for 
the huſband, and alen as to the wiſe, ſhe ſhall be 
diſcharged. To which Holt anſwered,” No; ſhe 
ſhall not be diſcharged but upon common bail, an 
then new proceſs ſhall go againſt the huſband, "wit 
a ſame day given to the wife. . And becauſe no bai 
was entered for the wife, the judgment was ſet aſide, 
Afterwards, in another caſe, Halt C. J. held, if a 
action be brought againſt huſband and wife, and the 
huſband is arreſted, he ſhall give a bail-bond for the 
appearance of him and his wife, and muſt put in bal 
for both; but if one bring an action againſt the 
Huſband only, he cannot declare — huſband an 
wife. Salk. 114. pl. 3. Comb. 335. 

If a latitat goeth forth againſt the huſband an 
wife, and the huſband only is taken, the huſband 
ſhall find ſurety for himſelf and his wife, or other 
wiſe he ſhall lie in - priſon until he find bail, as wel 
for his wife as for himſelf ; and ſaid, that this hat 
been the-uſe of the. King's Bench by the ſpace of fort 
years. Golaſb. 127. pl. 19 

Huſband and wife clic for a debt due from the 
wife while ſingle ;- bail above put in for both, ani 
both rendered to the Fleet in diſcharge of bail. M 
tion to diſcharge the wife, detained by meſne proce, 
not in execution. If the wife had been arreſted be 
fore the huſband, ſhe muſt have been diſcharged a 
common appearance; after the huſband is arreſt, 
ſhe cannot be taken into cuſtody again, Caſe of li 
berty. Rule abſolute to diſcharge- the: wife: by . 
per ſedeas, on entering common appearance. 2 Bam 
74. Sid. 8. Pl. 2. CI ch PEI n 
10 Mad. 462. 91 I; 1 
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and execution againſt both, the court fefuſed to diſ- 
harge her out of cuſtody, "unlefo it could be ſhewn 
that there was fraud and colluſion between the plain- 
of and the huſband to keep her there. 2 Stra. 1167, 

[Læv. 51. and Ventr. 39. denied to be law.) 
5 and wife were arreſted for her debt whole 
oe; and the court diſcharged her, and ſaid the buſ- 
and muft lie till he puts in bail for both. 2 Sure. 
12 „ 

Fer was ſued ug 7. 8. and 4 H. huſ⸗ 
hand and wife, by 7. The wife was arreſted, 
dut the huſband could not be taken; the ſheriff re- 
urned, 7 have taken the boch, for the wife; 'but not to 
b found, for the huſband ; the wife "herſelf did not 
zppear for the huſband. The queſtion was, What 


ourt, that nothing could be done, unleſs there were 
ail put in by the buſband ; for the wife without the 


poainft the huſband, unleſs he be firſt tuken, and put 
n bail, there cannot be any declaration! See Salk, 
15. And therefore, in this caſe, - in regard the 
laintiff cannot declare, the wife was diſmiſſed. And 
it was ſaid, that he ought to fue them by proceſs of 
utlawry, : and by that means he might have remedy ; 
for it were a great miſchief that a married woman 
mould intermeddle, and merchandize, and procure 


elf, or keeping in his houſe, there ſhall be no re- 
medy againſt them: and although it was alledged, 
hat the courſe hath been in an information of recuſan: 
y againſt huſband and wife, that the huſband appearing 


YT ©. 


CS * 
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wife, it was anſwered, that it was at the diſcretion 
of the court ; and the reaſon thereof may be alſo, be- 

uſe the huſband i is to put in bail when the appears, 
and the loſs lieth only upon bim. But this reaſon 
will not ore where the wife only is ear Cro. 


Jac. 445. See Cro. lx 3 Hut. 
80. l. Sr * Fx. E. 19 . 
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'In rener agb inſt huſband and wife, and judgment 


hould be done in this caſe? © And it was held by the 


vſband cannot be ſued, nor can put in bail; and | 


poods into her hands, and the huſband abſenting bim- 


ath been compelled to find bail for himſelf and his | 


wy" | 
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N. 2. Dy. 271. 3. nl. 27. Kb. 189. pl. 171. 
12 Md. 444. 445. Leon. 138. Ca. 189. . 
t 4 Bail B. x | . 


4 Pialactk made affidavit for bail, that defendan, 
or one of them, were indebted for board, cloths, 
jewels, Sc. provided for the wife; defendant, the 
husband, an infant, moved for a common appear- 
ance. - The court held, that if an infant matries: 
woman of full age, (as in this caſe) he is liable ty 
her debts; but thought plaintiff's affidavit nd 
ſafficiently. certain. "Plaintiff had leave to make; Ml 
new afidavit, and explain what was due before d. {i 
fendant the wife was of age, and what after; 1 
whether the debt or any part, became due befor i 
the marriage, or after, plaintiff made a new affidavit Wi 
accordingly, and the ſum for which bail. was to b 
given was moderated at a gudge's chamber. 2 Bart 
72. See Prad. Reg. C. P. 224. ee , 
An infant may be arreſted for neceſſaries. 
very bankrupt ſhall be free from arreſts i 
coming to ſurrender to the commiſſioners, and fron 
actual ſurrender for forty-two days, or ſuch furtie Hau 


time as ſhall be allowed to finiſh his examihaton na! 


any ſheriff or gaoler, who ſhall have ſuch bankrupt 


provided ſuch bankrupt was not in cuſtody at tt 
time of ſurrender.” Stat. 5 Geo. 2. c. 30. /c 5 
If any bankrupt, who ſhall have obtained hi 
certificate, ſhall be taken in execution, or detaine 
in priſon, on account of any debts owing before h ene 


became bankrupt, by reaſon that judgment was oþ rup 


tained before ſuch certificate was allowed, it ſhall l arm 
lawful for any one of the judges of the court, when: late] 
in judgment has been ſo obtained, on ſuch bank hin 
rupt's producing his. certificate allowed, to orde n 


in his cuſtody, to diſcharge ſuch. bankrupt without Far 

All actions and proceedings thereon, for cauſe 

and matters ariſing before the time of the bankrupt 

cy, of any ſuch bankrupt: as aboveſaid, are di 

charged -againſt- him, and his bail ſo obtaining ſus bis « 

certificate ſo. allowed as aforeſaid,” © 11d, all. 4 cuſto 
| wx Co ASS ENF as 
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. In caſe any bankrupt ſhall be arreſted, proſe- 
cuted, or impleaded, for any debt due before — | 
ime as be became bankropt, he ſhall be diſcharged 
n common bail.” Td. ſet. 7. 
This extends not to debts due to a. bankrupt as 
Wexecutor, but it is for this particular reaſon, becauſe 
they are appropriated to teſtator's debts; and if the 
rere aſſigned, it would be a wrong, vz. a De Fa 
vavit: and it being objected, that it extends not to 
Iebts due to the org jointly with another, it 
was anſwered by lord Ch. J. Parker, in delivering 
the opinion of the court, that the caſe cited for 
nat purpoſe from Lev. 17. is not determined. Vill. 
Nep. 254. 10 Mad. 161, 245. Gill. Cafe 22%... 
" Defendant having produced his certificate as a 
bankrupt, allowed and confirmed, moved for a com- 
mon appearance in this action, which was debt on 
bond for payment of money by inſtalments, ſome 
ff which were not payable till after the bankruptcy ; 
and the queſtion was, whether this be .a debt diſ- 
charged by the certificate, or not? after the firſt de- 
fault of payment, the bond is forfeited, and: the pe- 
Woalty is the debt in law. The court will not enter 
icely into the matter on bail or no bail, Rule 
for common appearance, 2 Barnes 82. 
An action was brought, in 1748, by Chetham, 
he original plaintiff, againſt Sibrell, the original de- 
fendant; ſoon after which Sibrell became a bank- 
rupt, and obtained his certificate allowed and con- 
irmed : notwithſtanding which the bail-bond was 
lately put in ſuit, in the ſheriff's name, againſt 
Ppincks the preſent defendant, one of the bail; and, 
on his application, à rule was made to ſhew cauſe, 
and afterwards abſolute to ſtay the proceedings. 2 
F erregen | 


A man rents. a. houſe for years, by leaſe, at C, 


R% ˙ IG oo 


4 


en becomes a bankrupt, and ſurrenders all bis gaod 

„„, to the commiſffoners, according to the 
* 4. 22. and, with: the reſt, this Jeale.; and 
a certificate was allowed; but bein 7 x 2 
HTS 4p. {5,1 non-payment, of the gepffince, be 
uro be diſcharged: but the court 


ed by counſel t 
| | would 


would not gr: 


e 


Barnard. K. 


are., Chap 
ould not grafit it, and forced bia to fut in bal 
for they d, the act of patliament did not male 

void the contract between, him and his landlord. 


A note was given upon a' day, promiſing pay. 
ment a N an on N = 1 
became a bankrupt after the note given, and before 
the day of payment; aid the queſtion was, whether 
the bankrupt being diſcharged by Stat. 5 Arn. c. 22, 
and 5 Geo. c. 30. this note was diſcharged; and 
by three” baron againſt "Price, it is not. Bal 
120. 114 Biß » 91 . - , 1 F e 
Defendant and his partner in trade had a joint 
commiſſion of bankruptey taken out againſt then, 
under which they obtained a certificate. The plain- 
tiff was a ſeparate creditor,” and had obtained a juds- 
ment before the commiſſion or a& of bankrupccy; 
and having now the body of the defendant in ext. 
cation,” the "court was moved to diſcharge him, upar 
the authority of Howard againſt Poole, 2 Stra. 905% 
2 Vol. Gen. Syſt. Bankrupts 251. Law for al 
apainſt Bankrupts, printed in 1743, p. 289. Dir. 
Law of Bankrupts 431. Where it was held, that: 
ſeparate creditor might come in under a joint com- Tn 
miſſion; and alſo on Eg. Caf.” Ar. 55. 2 Ven | 
707. 2 Will. Rep. 500. And the court diſcharpel tl 
him 4 — — 10 2 Str. 1157. 3 Will. Rep. 2 
K. B. 469. Hitz. Gib. 281. W 
If there be two partners, and one of them be apt 
comes bankrupt, and, on a ſeparate commiſſion ſuel 
out” againſt him, his certificate is allowed, this dos the 
not only diſcharge the bankrupt of what he owal ir 
ſeparately, but alſo of what he owed jointly, ben 
on the partnerſhip” account, becauſe by the act d 
parliament, the bankrupt, upon making a full di- vhie 


covery, and obtaining his certificate, is to be di- cep 


charged of all debts. Now, as the debts he orden 
jointly with another are equally his debts as what E BP" 
owes on his ſeparate. account, conſequently be is t0 o be 
be diſcharged of both his joint and feparate debts 
And fo, it has been determined by the Jobs "> Or 


<4 


Fpap. 4. Arreſt. 


B. by the lord chancellor Parker," 3 Will, "Roſs 
"I a note. n 3 5 


rming an award; after which he became a bank- 


id) bankruptcy does not purge'a contempt. By the 
rt, This was a demand for which debt would lie; 


nd the act ſays, he ſhall not be arreſted, proſecuted, 
r impleaded, for any debt due before the bankrupt- 
V. It would therefore be hard to keep him in cuſ- 
ody when the duty is diſcharged ; and therefore, in 
his caſe, he muſt be «diſcharged, 2 Stra. 1152. 
zy the diſcharge of a bankrupe husband, his wife 


Vill. Rep. 257.  Gilb. Caſe 327. 
Defendant a bankrupt, was retiderdd in duchange 


f his bail after judgment, and now moved to be 
iſcharged purſuant to the bankrupt act. -Plaintiff 
bjeQed, that the words of the act extend only to 
rſons charged in execution, or by virtue of judg- 

ts; the judgment appeared to be for a debt due 
fore the bankruptcy, and was entered in Hilary 
xm laſt; the render was in the beginning of April, 
nd the bankrupt's certificate was confirmed the 
8th of April, - It was argued for defendant, that 
e words of the act extended to bankrupts detained 


832 „% 0 - © * 


— . 7 as 


upts, which debts are diſcharged by the act; let 


therwiſe, they are to be diſcharged. Court, after 
aking time to conſider, ordered defendant to o be diſ- 
charged. Barnes 261. 

Defendant, in January 1728, drew bills on Spain, 
which in March were returned proteſted for non- 
cceptance ; between the drawing and return he be- 


S. = . 8 =. © 


. 


e drawer, he moved, on the act 5 Geo. 2. c. 30. 


lis bankru | 

On the chin ſide it was inſi ed, Had this adſo 
df action aroſe upon the non-acceptance and proteſt, 

| which 


by SF... A 


| Bankrup taken upon an 3 2 not per⸗ 


„ and obtained his certificate, and now moved 
be diſcharged; but was oppoſed, becauſe (it was 


ill be for ever diſcharged. 10 Mod. 246, 249% 


n cuſtody for debts due before they became bank- 


m be detained how they will, in execution or 


ame a bankrupt; and being ſued in execution as 


o be N it being a debt oontracted before 
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à writ of error. 


commiſſion obtained his certificate. On the 114 


tiff. 2 Stra. 1043. 
ä execution, as being a bankrupt on the ſtatute 5 C4 
before the bankruptcy, and ſued for and recoveid 


Arreſt. Chap. 
which are both neceſfary to be averred in order y 
maintain the aQtion, and the charges thereof are g 
be recovered. -- 

But by the court : ess el je the drawing le 
bills, and therefore. he muſt be diſcharged, 1; 
query. 2 Stra. 949. 2 Barnard, K. B. — 

The defendant gave a bond of indemnity, and de 
fore any breach became a bankrupt; and being ny 
ſued — to be diſcharged on common bail; wi 
the court compared it to the caſe of Tull u 
Sparkes, and orderod ho ſhould give {pecia bail, of 
Stra. 1160. 4 4 

| Defendant, the 80 of May 1734, was bail ali 

the 25th of Ofober 17% 
be committed an act of bankr: uptoy,. and after 1 


of Neu. 17 357 the judgment was affirmed, andu 
debate upon the recognizance he pleaded bis dil 

and that the cauſe of action aroſe beſore hi 
bankruptcy : and the Ch. J. on the trial held, uu 
the defendant was not diſcharged according to ti 
caſe of * Tully and Sparkes ; for this was but a c 
tingent debt, for which the plaintiff could not cont 
in under the commiſſion, the ſtatute 7 Geo. c. 
only letting in thoſe where the payment was cerui 
chough future. There was a verdict for the plai 


On a motion to diſcharge the defendant out 
2, c. 30. it appeared, that the debt was contradls 


pending the commiſſion, and before any certifat 
obtained: and the judgment was afterwards affirat 
oa error, and coſts given on ſuch affirmance. 
And the court diſcharged him as to all ; for od 
haviog his certificate, be could not plead to the a 
tion, and theſe coſts were attendant upon the oi 
gina! judgment, and cannot be e TT 


2214. Raym. 4% Þ 1570. 2 Sera. $67, 868, 


aard, K. B. 59, 67, 79, 81, 1 3 Probe 335 04 
* e 248, Aar. 385. 


Wap. 4  Mrreff, 


been no execution though no writ of error _ 
n brought. 2 Stra. 1196. 


ſe being ſhewn to the contrary) for leave to enter 
Jiſcharge on the recognizance of bail, defendant 
va 8 the action having become 2 bankrupt, had 
Sen confirmed. 2 
mes 8 
J * abſolute to diſcharge defendant, a. banks 
t, taken in execution for à deht accrued before 
bankruptcy : defendant could not pleat] his dif= 
nge in the firſt inſtance, becauſe he did not ob- 
his certificate until after he was obliged to plead, 
it was inſiſted by plaintiffs. counſel, that be 
Lhe have pleaded after the laſt continuance. Theſe 
s muſt be conſidered equitably. | id. 264. 
\ bankrupt: ſo — * was fued for a debt on 
0 before his certificate allowed, but he had fur- 
dered his effects, and ſubmitted to be examined; 
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winde a certificate allowed and confirmed! 


* A = 


Seire facias. upon the ron and the de- 
dant: pleaded! the Stat. 5 Arn, chap, 22. and 
t the — of action —— before his banks 
and, upon iſſue joined, it was found againſt 
a he (as was alledged) not being able to 


the trial, and the Blaine after; had judgment; 
te plaintifÞ got an injunction; but the maſter of 
rolls, upon hearing, diſmiſſed it, as''a matter 
ally at law; but, upon appeal, L. C. Macelee 
reverſed the decree, but ſeemed to admit, thatz 
. onl matter. of miſpleadi 7 ul 
uld not — upon the ſeveral Ge, 
nces of the caſe, r egen fe e was _ 
2 Will, Rep, 70 

Gore: brought an 2 dien for-rent againſt) BeH 
ankrupt, and: obtained: judgment before-his cer+ 

cate was allowed by Lord Chancellor ; and "oo 
2 certificate 


= = = = = =. 


of execution, when it appears there oughit to 


Rule made abſolute (on afbdavits of ſervice, no | 


| his certificate not being allowed, he plraded not 
Jed, and judgment was given againſt him. He 


 obligee, three or four years afterwards, brought 


the commiſſion, or a copy thereof; ts produce 
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In ſol vent 
debtors. 


certificate not being allowed till after the "ruled 


an injunction; but Cowper C. denied the mot f 


(though Sir 7p Fehl ſaid, there were 
. gd rede an at ws 4 Pin. oy 1 ] 


the debt at two guineas a month; and paid tut 
guineas accordingly. And being now. ſued: for | 


made, ſigned by plaintiff, acknowledging the i 


Arrett. Chap. 


ny ones out, the bankrupt had no 
to plead his certificate, and take the benefit of ty 
act 5 Ann. But in the Scirr fatiar againſt the bil 
the certificate was pleaded, and the plea over- nun 
ſo that the bankrupt-has: no relief but in equity, y 
by. Audita querela, mhich is an equitable remedy 
aw. A motion was made by Sir Foſeph uh i 


precedents of injunctions of this fort, but had my 4 
ready to produce) becauſe this was: a merciful li 
made in favour of the bankrupt, and prejudie i 
the creditors, aànd therefore not to be extendei i 


Tre defendant gere his note ap) 3510 Hen _ 
afterwards diſcharged on the inſolvent; debtors 51 
afterwards meeting the plaintiff, he promiſed'top _ 


reft, the oourt diſcharged him on common bail, i 


ing it was no . hy , ar but the old M 


2 Stra. 1218, 1233. ; ſch 

"Defendant having. borrowed 500 1 of phil 
gave her a mortgage for ſecurity, which morty 
Was accidentally burnt; Defendant had paid 100 bt 


in part; and, in April 1538, was prevailed u eve 
to give plaintiff, a new bond for the remaining pi La 


cipal and: intereſt ; whereon an indorſement 8 


bond to be Fd the old debt. Defendant, ii 
having obtained his diſcharge from the ſeſſions onſe 


fugitive for debt, was arreſted on this new bol gain 


and applied for a common appearance, and e 
rule to ſhew cauſe, which was made abſolute. ! 

juriſdiction at the ſeſſions is final, no appeal loci 
rang it. 6 Mod. 301. 2 Ld. Raym. 1089. 
the court - This debt appears to be contractei, 
curred, and occaſioned before the day for that i 
* mentioned: in ths 1 which __— derer 


e * : 
„„ 


D Arreſt. 
nds to 500 J. debt, beſides the intereſt and coſts. 


rnes 82. F I IIFBUE BOS 23 Ra. d 
NM B. The laſt inſolvent debtors act, diz. 1 Geo. 
c. 17. ſelt. 4. extends to 10%. 
Halt delivered the opinion of the court, and alſo 


the judges of the Common Pleas, whom he aid: f 


had conſulted; in the following caſe, which was 
dis: F. S. is in gaol for 20 l. and no more, and isi 
iſcharged by the new act of parliament, , viz. 2 . 
Anh," c. 16. ITben, affer :ſuch; diſcha rge, he iK Ar- 
tec for a debt of above 100. due before the diſ- 
barge; and the queſtion was, if he ſhould: be:dife! 
arged again without ſpecial bail? He ſaid it ſeemed, 
pubtful, becauſe of the words in the ſtatute, vix. 
any debt what ſoever. $52:q-Uuad ay bs 85 
But then the proviſo is to be conſidered; which is, 


ovided that no; man ſball be diſoburged iy virtue , 


bis ac, if he ſtand charged, and be indebted above 
; the firſt diſcharge: only + but he: ſaid, it ought to 
applied to the ſecond diſcharge as well as to the 
eſt ; for he that is a ſecond time diſcharged, is A 
ch diſcharged by virtue of this act, as he that is 
ſcharged the firſt time. Beſides it was the intent 
F-the act, that no man ſhould be diſcharged; that 
ved above 100 J. nor can the diſcharge of the other 


bts be a diſcharge in this, wherewith he was 


ever charged, 11 Mod. 36. pl. 7. 6 Mod. 310. 
LA. Rm. 188. 0 94 
One who had been di ed upan the act of 
dor priſoners, gave bail to an action of debt upon 
ond with which he was charged in priſon, and 
dnfeſſed. the action; and that execution might go 
gainſt his goods, &c. plaintiff takes execution on 
ods, and likewiſe ſues, the bail, who ſurrender 

ir principal in diſcharge; and this appearing upon 
otion, the court ſaid, that bail were actually diſcharg- 


by the pleading and judgment, and ordered him to 


ing the record of the judgment into court, where- 
pon he was taken in execution, and that they 
ereupon would diſcharge him. 6 Mod. 22. 


The 


143 


Arreſt. Chap. 4 

The producing 2 duplicate of defendant di. 
charge as a fugitive, held ſufficient ; and affidavig 
on-plaintiff's. part, to-ſhew that defendant was not 
abroad beyond the ſeas 1 January 1747, refuſe} 
to be read. Fhis ſhould have been objected at the 
ſeſfivns: it may be pleaded, but cannot be enter 
r or no bail? Rule made 
the pare yo 4 common appearance, z 


2. 2 1. 
2 dipliente of his diſchay 


Eo oO og nt CO Add 
* - 


- Defendant 
as an infolvent- debtor, and after having put in baj 
— — moved in the treafury' to be ti 
charged on entering a common appearance; which, 

xi dune anathoGE both fides, © was grant- 
ed, — the bail- piece ordered to be vacated; d 
ſendunt being  confidered as in cuſtody of his bil, 
Ta bg >, ys matte ve 
2 n I 9 619183 

Motion by defendant for Sega 2ppearancy 
on producing ia duphcate of his'diſcharge- ae the (< 
ons of the peate, under Stor. 21 Goo, 2. . JI; 1 

2 fugitive for debt Plaintiff objected, that _ 
dant was an Hiſbmun, and, inflead of flying 
| his native country; fled to Ireland, as 2 Ar 
the  duplicate'y and that Trelund is not within th 
words of the ſtatute, — parts). The com 
di not think ir neceſſary to give an opinion 
whether the defendant was within ftatute, v 
not; or whether, on the face of the duplicath 
the ſeffions had exceeded their” juriſdiction. The 
quarter- ſeſſions' are to detetmine as to immedin 
liberty'; aſterwards the court, or à judge, ate u 
charge à defendant, on producing his duphicatd 
Plainriff may put the point on trial, but the defe# 
dant muſt not remain in cuſtody ein the determins 
tion. r for a-cominon e ve 4 
Burner 88. 0 N 

An Alen of: debt vpon 2 dend e 2001. Ds 
fendant, without craving Ojer of the bond or con 
dition, plesde that he was diſcharged by the ad 
poor priſ6ners, 2 & Ann. c. 10. The chief juſti 
_ exception, that che condition of the bond nat 


| appearinh 


Chap. 4. Atreff, 145 
ppearing, the whole 200 J. muſt be taken to be a 
ebt, and conſequently the deſendant not within the 

act of parliament, (though in truth the bond was 
Wonly for payment of 100 J.) And for this reaſon 

udgment was given for the plaintiff by the whole 
ourt, For they could not take notice, but that 
be whole 200 J. was a juſt debt to the plaintiff. 
= The chief juſtice ſaid, that there were three ſorts 
f diſcharges by this act. Firſt, the original diſ- 
arge by the juſtices of the peace at ſeſſions out of 
ual cuſtody. Secondly, if a perſon ſo diſcharged 
was arreſted again, there was a ſecond diſcharge upon 
ommon bail. Abd a third, whereby the body of 
he debtor was exempted from being liable to be 
aken in execution, But that the proviſo extended 
o all theſe, that no perſon ſhould have any benefit 
f any of them, that was indebted above the ſum of 
001. principal money and damages. 3 
Pmwell juſtice ſaid, that if the money in the con- 
ition was not paid at the day, the intereſt was da- 
ages, 2 Ld. Raym. 1196, 5 
[Nothing on this ſubjef? is to be met with either in 
acon's or Viner's Abridement.] | 
No volunteer ſoldier in Great Britain or Ire. Soldiers. 
nd, or Ferſey, Guernſey, Alderney, or Sark, or the 
lands thereto belonging, or in any of the planta- 
ons during the continuance of this act, (which is 
e mutiny act, and one of them is paſſed annually, 
d has been ever ſince the year 1712.) ſhall be 
able to be taken by any proceſs or execution what- 
ever, (other than for ſome criminal matter 3) un- 
ls ſuch proceſs, &c. be for a real debt, or other 
ſt cauſe of action; and unleſs, before taking out 
ch proceſs, (not being for a criminal matter) plain- 
lt, or ſome other perſon (ſo in the act) on his be- 
lf, make an affidavit ; that to his knowledge, the 
m juſtly due, or the debt or damages and coſts, 
r which the execution is iſſued, amounts to 10 /. 
er and above all coſts of ' ſuit in the ſame action, 
in any other action on which the ſame ſhall 
grounded; a memorandum of which oath is to 
marked on the back of the writ.” Stat. 2 Gro, 
| „ 478, Oh; 
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plaintiff brought an action of debt upon that judy g 
ment in this court, and held the defendant to bal, 


year are the very ſame as have been in it for 


i upon the mutiny act, that if more than 10. 


court being of opinion, that as the debt, which 


| Arreſt. Chap. 
3. c. 11. e. 65. nor volunteer marine. 2 6 
3. c. 12. ſect. 37. | | I 
Judgment upon a writ of inquiry in the Palin 
Court, for 111. 11s, 4 d. vis. 3d. 17s. 44. d. 
mages, and 7/7. 14s. coſts; the defendant moe 
the judge of that court, that no execution might 
iſſue againſt his perſon, he being a ſoldier in hy 
majeſty's ſervice ; which was ordered according, 
with directions to the defendant to apply for coſts 1 
caſe his perſon ſhould be taken in execution; h 


who moved that the bail-bond might be deliveiM 
up on entering an appearance, and obtained a ni 
to ſhew cauſe, and for coſts. On ſhewing cab 
the court was of opinion, that though the forn«iM 
acts of parliament have been proved deſective in poliſh 
venting ſoldiers being taken out of his majeſty's «- 
vice; yet the laſt ſtatute of 14 Ges. 2. c. . [a 9 
is ſufficient, the original debt being under 100. alli 
the plaintiff having proceeded to hold the defendut 
to bail, 2fter he knew the opinion of the judges 
the Palace Court, the rule was made abſolute. Prat 
Reg. C. P. 61. Barnes 312. 
Barnes ſays it was 13 Geo. 2. but that muſt k. 
miſtake, for the words in the mutiny act for th 


years before; it was 14 Geo. 2. c. 9. as we bat 
preſumed to alter it above : it ſeems ſomewhate 
traordinary, that the judges ſhould take notice off 
act paſſed 13 Geo. 2. (according to Barnes) in 26 
termination given in Trinity term, 11 & 12 Cn 
(in which term the above note appears to be tabs 
eſpecially when the af, which occaſioned the 1 
ration in their lordſhips opinions, did not really | 
till 14 Geo. 2. The conſtruction however once 


been recovered by a judgment for damages and 
in an action for a debt under 10 J. and an 20 
of debt was brought upon this judgment, a fa 
ſhould not be diſcharged upon common bail; 


on 


+ 


haps 4. Atreſt. 
vere to conſider, was the ſum recovered by the 
dement, defendant ought to be held to ſpecial 
ail. Pratt Reg. C. P. 59. Ibid. 60. Barnes 311. 
ep. and Caf. of Pract. C. P. 89. Barnes 312. But 
law is now otherwiſe; for in the laſt mutiny act, 
Geo. 3. c. 11. fect. 65. and in all the mutiny 
as for ſome years paſt, it has been provided, 
WS that the original ſum for which proceſs ſhall iſſue, 
WSr original debt for which execution ſhall be iſſued 
t, ſhall amount to 10 J. over and above all caſts of 
Lit in the ſame action, or in any other action on which 
be ſame ſhall be grounded.” ; 
The firſt mutiny act, in which the above words 
inted in Italics appeared, was 14 Gee. 2. c. . 


iminal matter, or a debt of 10 J.) extended for- 
erly only to volunteers. But by 30 Ges. 2. c. 8. 
20. it is enacted, That the commiſſioners, 
reſent at a meeting for liſting ſoldiers, as in this act 
before directed, ſhall cauſe the 2d and fixth ſec- 
ons of the articles of war, againſt mutiny and de- 
rtion, to be read to the men impreſſed by virtue 


Sr 


rticles of war, every man ſo impreſſed ſhall be 
demed a lifted ſoldier to all intents and purpoſes, 
Ind ſhall not be liable to be taken out of his ma- 
ty's ſervice by any proceſs, (other than for ſome 
riminal matter).” As the words of this act go no 
ther, ſuch ſoldier may be arreſted on an exe- 
tion. | EO 
A Latitat iſſued out of the King's Bench to the 
deriff, to arreſt a man; and the ſheriff returned, 
at the man was lifted according to the at 4 Ann. 
10. therefore I cannot take bim. 5 

The above act was for the better reeruiting his 
ajeſty's army and marines, which has been long 
ce expired. | | | , 
Motion againſt the ſheriff, for as pretended, he 
ght to have arreſted the man; becauſe: by the 
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d execution againſt any thing but the defendant's 
ody, and then the court fhould diſcharge him on 
| * common 


This exemption from being arreſted, (except for 


f this act, and from and after the reading the ſaid 


the plaintiff had liberty to go on to judgment 


* 
1 
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ſedeas to any proceſs to be iſſued againſt perſon 


in caſe the man were not regularly and. fairly lite, 


medy againſt the ſheriff by action for the falſe retum . 


Ann. c. 10.) which ſays, That any perſon that win: 
| tarily lifts himſelf a ſoldier, ſhall not be taken out of 


conſtantly inſerted in the mutiny act are, II 


vice as à ſoldier, ſhall be liable to be taken out ; 


/ 
Arreſt; Chap. 4; 
common bail, if he appeared to them to be liſted u. 
gularly ; but the ſheriff ſhould not take upon hin 
to determine whether he was regularly lifted, By 
the court, upon conſideration, held it to be a 
return; and that this act worked by way of Supy. 


4 


lifted ; and that if the ſheriff ſhould arreſt ſuch ; 
perſon, he would be liable to an action of falſe in. 
priſonment; and they ſaid, it appeared, that th 
act did not intend that the man ſhould be arreſts, 
and then diſcharged on common bail, by the provi, 
«<< That the plaintiff, upon leaving notice in vi. 
ting at-the detendant's laſt place of abode, or givin 
to the defendant ſuch notice in writing of the plain 
tiff's cauſe of action, might file common bail fy 
the defendant, and proceed to judgment, &c, thi 


r 


this was a falſe return, and tre plaintiff had his 


2 Ld. Raym. 1246. 3 

A judgment was had againſt the defendant, au 
after judgment obtained, he voluntarily lifted bim 
for a ſoldier z and after the ſaid lifting, he was take 
in execution by virtue of capiat ad ſatisfacienim 
upon that judgment. Moved that he might be di 
charged according to the late act of parliament, ({ 


Majeſty's ſervice ly any proceſs whatſoever. But, 
the court, the motion was denied; for the work 
any proceſs, muſt be intended only of a mean procth 
and not to be extended tb executions ; for that woll 
be hard upon creditors, and put them without it 
medy. Wherefore defendant was not difchargth 
11 Med. 252. pl. 2. 234. pl. 4. ets oy 
Holt C. J. ſaid, he was never of opinion that ei 
ecutions were within the above act, though the judy 
of C. P. were of that opinion. 11 Mod. 234. f. 
To remove all doubt as to this, the words 10 


no perſon liſted as a volunteer in his Majeſty's ler 


. 


s Majeſty's ſervice by any proeeſs or execution what- 
ver, (other than for ſome criminal matter) un- 
s for a real debet, &c. 2-Geo. 3. c. 11. ſe. 65. 
he firſt mutiny act, in which the words or execu- 
1 were added, was that of 4 Geo. c. 4. 

A ſoldier being in cuſtody on a writ de excommuni- 
% capiendo,/ for non- pay ment of coſts in a ſuit for 
thes in a Court Chriſtian, he was ordered by the 
rt of King's Bench to be diſcharged, as being 


CRE . 


n e 
my ITS ; 
GG Wir 
FF 


N thin the reaſon of the mutiny act. 11 Mod. 191. 

| 6. 57-005 506543  & EELD f 3 — 4 
Motion to diſcharge one upon common bail, upon 

i e liſting act. The caſe was, one was liſted into 

h Queen's ſervice, ſerved ſome time, and afterwards 

- Es diſcharged,” upon his finding another able-bodied 

1 zn, who is now in the army. The queſtion was, 

4 [kether the clauſe in the act, or find another able- 

* ed man, ſhall refer to the time of his liſting before 

jo uſtice of the peace, or whether any time afterwards 


II do, provided the man whom he finds continues 
e 7 rag C7 EG RY 

Fhe court were of opinion, that the latter was 

ficient 3 and thereupon the man was diſcharged; 

Mod. 235. Pl. 6. e eee . 

man puts in ſpecial bail to an action, and plain- 

had judgment againſt defendant by default. Bail 

rendered defendant 3 it was moved to diſcharge 

?ndant, becauſe he had lifted himſelf a ſoldier after 

bail put in, and befote judgment, but refuſed by 

court. 2 Vern. 697. 7. „ eee Ft 

It was moved to have one diſcharged upon the act 

II Hill. 3. c. 11. laſt ſet. for diſbanding the 

y, whereby ſoldiers are exempted: from ſuit for 

e years, upon affidavits. By Holte All we can 

Is to order common bail; he muſt diſcharge him- 

of the action by pleading the act, &c. and the 

atiff may traverſe his allegations; and fo was tbe 
CCC 

lotion to diſcharge the defendant out of execu- Out- penſioner | 
„he being an out · penſioner of Cbelſaa College. of Chelſea h. ipi- 
fuſed, he not being a ſoldier in actual ſervice, 5 

& Caſe of Bowler againſt Owens' was cited by tbe 


L 3 cour t. 
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court. Prad. Rx. 0. P. 59. n ta | 
& Caſ. of Pract. C. P. 77. Pract. Reg. C. P. (8 


A trooper, who liſted on the 16th of day, w 
arreſted on the 19th." Upon a motion to diſchay 
him on common bail, it was ſaid for Plaintiff, Thy 
as the affidavit. only went for his learning to ri 


this is not doing duty es the aQ requires, but onh 


to qualify himſelf for doing duty. By the court: I 
is doing duty, he receives his pay, and muſt be d : 
charged on common bail, Stra. 2. -10 Aud. 30 Y 


| Gunner in train Upon a motion to diſcharge 4 2unner in the tal 


of griillery, 


e man. Defendant, a life-guard-man, baying been 


| or more, for his place. The propriety of the pit 


of artillery on common bail, it was infifted for Pl 
tiff, That a gunner receives one ſhilling a day fork 
pay, that be is appointed by warrant, al d that bei 

in the nature of a commiſſion officer, To the 

was anſwered, That a gunner is liſted as comm 
ſoldiers are, and that be is liable to all the pen 
in the mutiny act to which common ſoldien 
liable. By the court: We are informed that a 


ner is within the deſcription. of a common colin 
the extraordinary pay is only in conſideration oft 


fkil! requiſite in his place. He was diſcharged i 
common bail. Stra. 7. 10 Med. 346. 


ed by a capias ad jatisfaciendum, in order to obe 
his _ paid a ſum of money. _ 

On ſhewing cauſe againſt a rule why the 
money ſhould not be repaid, it was inſiſted for pi 
tiff, that a life guard- man js not to he conſider 
an inlifted ſoldier; for that, ſo far from recei 


any inliſting money, he uſually gives 27 guil 


application was alſo objected to, becauſe it wa 
for the obtaining of liberty, but to have monty 
paid, which this court has in no inftance ade 
be done. 
Hubi juſtice (Lee C. J. being abſent). f 
giving money is not neceſſary to an inliſting, # 
was forced to pay money for his liberty, the p# 
ication ta this court is very proper. 
It was ordered to ſtand over, till an inquiry 6 


þe made in Amme 


hap.4 Arxett. 151 
rwards, in the ſame term, a certificate being pro- 
uced, that he was inlifted as a private ſoldier, and 
bat the articles of war were read to him, the rule 
% Officers of the militia, 'and private militia men, Miltia. 
hall, from the time of their being drawn out inta 
ual ſervice, and embodied, be ſubjected and made 
able to all the provifions contained in the yearly 
Qs againſt mutiny and deſertion, relating to officers 
nd ſoldiers muſtered, lifted, or in pay, in his Ma- 
ty's ſervice, excepting only as to ſuch parciculars 
are or ſhall be otherwiſe ſpecially provided for, 
any act of parliament, for regulating the militia 
drees.” Stat. 2 Geo. 3. c. 20. ſe. 16. 
A mariner ſhould neither be arreſted, nor taken Sailors, or ma- 
prth of a ſhip making ready to fail, for any debt; rivers. 
t only his hire, and as much other goods as he 
ath in the ſhip, may be arreſted for it, according 
> the value of the debt, and the maſter to be an- 
verable for all; becauſe the ſhip is compared to a 
ban's dwelling houſe, which is his ſure refuge by the 
w, except it be for a ſworn debt, or a penalty to 
e * through the ſame crime. Mal. Lex Merc. 
95. chap. 22. 3 = 4 | 
No 1 ſhall be liable to be taken by any pro- Seaman, 


2 


s or execution whatſoever, in any part of his 
yeſty's dominions, (other than for ſome criminal 
jatter) unleſs ſuch proceſs, Ic. be for a real debt, 
r other juſt cauſe of action; and unleſs, before 
king dez proceſs, (not being for a criminal 
latter) plaintiff, or ſome other perſon [6 in-the 
a] on behalf, make an affidavit, that to his 
nowledge the ſum is. juſtly due, or. the debt, or 
mage and coſts, for which the execution is iffued, 
Mounts to 20/, * at leaſt; a memorandum of which 
is to be marked on the back of the writ. 

at, 31 Geo. 2. c. 10.*ſeft. 28, 1 Geo. 2. fat. 2. 


25 4 1 4 „ "ho 
pe * This act runs almoſt verbatim with the mutiny acts, 


kcept that in thoſe acts after the words, 20. at leaſt, 
added, „ver and above all cofts of ſuit, in the ſame ac- 
n: an in any othera ion, on which the ſumelſbali be grounded.” 
L 4 ; Defendant « 


| 
1 
N 
| 
| 
| 
| 
j 
| 
| 
| 
| 


By reaſon of the 
cauſe of action, 
no arreſt for ſmall 
ſons. 


_ cauſe of action ſþall not amount to 1ol.'in a ſupe- 


the plaintiff ſhall' pr 7 in d by way of proceſs again 
10 


0 | 


Arret. Chup 4 


Deſendant being a ſeaman, in actual ſervice of the 
King, was atreſted, and held to bail in the palace 
court ; he removed the action by habeas corpus, nj 
was diſcharged by this court on a common. appex. 
ance, according to ſtat. 1 Gee. 2. flat. 2. c. 11 
ſed. 15. the debt being under 201, Plaintiff objed, 
ed, that defendant had abſented himſelf two days 2. 
ter his time of leave given. But court held, thy 
the, ſervice continues whilſt defendant” s name 1 
mains in the ſhip books. 2 Barnes At 

e No perſon ſhall! be beta to ſpecial bail upon ay 1 
proceſs iſſuing out of any fuperjor court, where the Wi 
cauſe of action ſhall not amount to 107, nor out d 
any inferior court, where the cauſe of action ſhi 
not amount to 40s. And in all caſes where th 


rior court, or to 404. in any inferior court, (an 


the perſon) he ſhall "not arreſt the body of the & 
fendant, but ſhall ſerve Him perfotally, within th 
juriſdiction of the court, with à copy of the proceß 
and if ſuch defendant batt not appear at the retin 
of the proceſs, or within four days after, it ſhall 
lawful "for the plaintiff, upon affidavit being mak 
and filed of the perſonal ſervice of ſuch proch 
(which affidavit ſhall be filed gratis), to enter a con. 
mon appearance, or file common bail for the defend: 
ant, and to proceed thereon as if ſuch defendant hl 
entered. his appearance, or filed common bail”, | Stat 
12 Ge. c. 29. ſe. . 

Where a debt is 101. or upwards, by ent, of the 
court, ſpecial bail is required; otherwiſe not. Nl 
common, where an action of debt is brought pot 
a bond of 201. conditioned for the payment of nin 
pounds, ow; bold to bail; for though the penalty 
which i legal debt, exceeds ten pounds, yet ti 
real ot Ts debt is ſeſs. But upon ſome pat 
ticular caſes, as whete it is to be feared a perſon wil 
run away, c. the court will hold to bail, 11 th 
legal debt exceeds den pounds. 10 Mod. 54 — 


reren by 21 c- 2. e. 3. 


% When 


* 


E. 


ngs in any inferior court, no ſpecial writ nor pro- 
eſs, eſpecially expreſſing the cauſe, of action, ſhall 
iſſued; and every attorney or officer of ſuch courts, 
ing forth or iſſuing any ſuch. proceſs, ſhall forfeit 
n pounds to the perſon aggrieved.” Stat 5 Geo, 2. 


27. ſect. 5. 


which affidavit may be made before any judge or 
ommiſſioner of the court, out of which ſuch proceſs 
hall iſſue, or elſe before the officer who ſhall iſſue 
uch proceſs, or his deputy), and for ſuch-affidavit I 5, 
ver and above the ſtamp duties ſhall be paid, and 
o more; and the ſum 54 3 ſuch affidavit ſhall 
e indorſed on the back of ſuch writ or proceſs, for 
hich ſum ſo indorſed the ſheriff, &c. ſhall take 
il, and for no more; but if any writ. or proceſs 
hall iſſue for 10 J. or upwards, and nd. affidavit or 
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n dorſement ſhall be made as aforeſaid, the plaintiff 
be all not proceed to arreſt the hody of the defendant, 
ab ut ſhall proceed in like manner as is by this act di- 
x led, in caſes where the cauſe of action does not 
m. ount to 107. or 405. as aforeſaid.” Ibid. ſect. 2. 
nd- In an action for money won at play, Gould and 
hal urton were for denying ſpecial bail, for ſince plain- 
tat ff played upon tick, they would not help his. ſe- 


urity ; but by Holt, the practice has been other- 
riſe, and the contract, if under one hundred pounds, 
lawſul, and plaintiff ventured his money againſt it; 
nd to ſay they were not to better his ſecurity, would 
well prove there ſhould be no bail in an indebitatus 
ſumpfit, &c. Salk. 100. pl. 110. 
Halt Chief Juſtice, faid, they never ought to enter 
to the merits of a cauſe upon a queſtion about. bail ; 
Ir to order common bail upon merits, would flur a 
man's cauſe of action, and no man ought to have 
is cauſe tried with diſparagement upon it; and 
pough this may be for money won at play, yet it 
h 4 i Was 


Where the cauſe of action ſhall not amount to No ſpecial writs 
n pounds in any ſuperior court, or to forty ſhi]. for ſmall ſums, 


In all caſes where the plaintiff's cauſe of AC- Before arreſt, 
bon ſhall amount to 10/7. or 4os. as aforeſaid, affi 222 me de 
avit ſhall be made and filed of the cauſe of action, or © 
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was lawful contract which the act of 16 Cho. 
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1 
8. 
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Arreft: Chap. 


8. 7. ſeck. 3. allowed of, and no man ought to k 
wiſer than the law; and this was giving mony 
againſt money, for which indebitatus aſſumpſit woul 
not lie, but an action upon the ſpecial contract; a 
to ſay that becauſe he depended upon the defendant; 
word at firſt, he therefore ſhould have no ſpeci 
bail, would be 2 reaſon why there ſhould be no ſy 
cial bail in any fimple eontfact: and here ſpecial hi 
woas ordered, and it was ſaid to be ordered in lik 
caſes in the Common Pleas, 12 Mod. 295. 
In an action of debt for two hundred pound 
upon the game act of 9 Anne, c. 14. the deſendu 
was arreſted on an affidavit, that he was indebted i 
the plaintiff in one hundred and fifty - one pound 
four ſhillings, for money won of him at play, wit 
out mentioning how much was won of him at ad 
time, And in P term 10 Geo. 2. 1736.1 
was moved, that the bail-bond might be deliver! 
up, and 'common bail accepted; and it was fa 
that in actions upon \ atutes ſpecial bail is , 
ver required ;* and this he infiſted was the preleali 
caſe, the money for which the actiou is brought, will 
ow gp as on a contract, but given by the ſtat 
to the loſer; and if he doth not ſue, to any oh 
perſon: and therefore It is to be conſidered al 


On the other fide it was agreed, that although 
muſt be admitted, where a penalty is given to cor 
mon informers, ſpecial bail is not required, jt 
otherwiſe it is, where it is given to the party # 
grieved. And in this caſe the money ſued for is Ml 
properly a penalty, but is to be confidered as recent 
by the defendant for the ufe of the plaintiff, u 
came by it by unlawful means. Andi it is like 
caſes, where money is paid by compulſion, or wil: 
out conſidetation. If the action had been broujl 
dy an informer, the money ſued for mbft indeed WE: 
regarded as 4 penalty, "becauſe he never had a pi 
perty in it; but it makes a great difference, d. 
the loſer is the plaintiff: and the ſame fa 
may in one part be remedial, and in another penal 
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Ansa on the ſame ſide an affidavit was produced, 
* t one hundred and forty- nine pounds were won 
t one time, and ſeveral .other ſums at other times, 
ul WK mounting to more than ten pounds at each ſitting; 
un which together make up the ſaid one hundred 
fy 8 fifty-one pounds four ſhillings ; and that the 
cl oney was loſt within three months before the 
i ringing of the action. And though objected to the 
bal eading of this affidavit, as being contrary to prac- | 
lik ice, yet the court permitted it to be read, as it was 


xplanatory only. Such an one refuſed, 2 Stra. 
157. See Barnard. K B. 4338. 
When this cauſe was firſt argued, the court (Lee 
Chief Juſtice: abſent) ſeemed” divided in opinion. 


. 3 : INI . : 
GE aim LS I N 1 


0 WS Poge Juſtice was of opinion, that the plaintiff was 
ig entitled to bail, for that the act makes the money 
eon a debt; and it has in effect enacted, that the 
. inner owes ſo much to the loſer, 2 Stra. 10790 
co But Probyn and Chapple, Juſtices, ſeemed:inclined to 


ie contrary,” becauſe here the property of the mo- 
was abſolutely deveſted; and therefore this caſe 


een naterially differs from thoſe where money is paid 
„ without confideration : and conſequently there is no 
atut lifference, as to the preſent point, between com · 
oc non informers and the perſon aggrieved. + And 
% WC happle ſaid, that it was determined in the Common 

| Jas, by the Lord Chief Juſtice Eyre, that if more 


the winner may, notwithſtanding*the ſtatute, by an 
action recover the money. And Chopple Juſtice ſaid, 
de was of the fame opinion, and that in ſuch caſes 
the loſer cannot recover the money back again, the 
act extending only to ſuch caſes where the money 


. 8 s | Wenn Kung d 4 E 
ke ih However, the matter in queſtion being à new 


. im 11 Cw. 2. 1737. it was again ſtirred and 
cel argued ; and (as it was reported to the reporter) it 


a was now determined by Lee Chief Juſtice, and the 
, bole court, that as the loſer is intitled by the ſta- 
„ tute to an action for the money loſt, as for money 

con- 


recyived to his uſe; and the money is therein 


than ten pounds is won, and no ſecurity given, 


Wpoior, the caſe was then adjourned; and in Afich. 


ſidered. 


I55 


156 Arrett. Chap. 4 
ſidered as a debt, the act is not penal büt more pro- 
perly remedial, 2 Stra. 1079. and thivefore + the Wl 
plaintiff is intitled to bail. And the rule befor il 
granted to:ſhew cauſe, * v up the bail bond, 
— now silcharges:: nar: up. yer? _ Too, 

10. 4 & 

Cannot hold to Plaintiff had made Seit clean was in. 
bail upon 2 judg- dehted to him a large ſum of money, ordered to by 
posen const, poi by a ſentence. of the bailiff of Mendaw in Fra, (Wil 
or on a decree 28a compenſation for not making good a eh Wi 
here, agsinſt plaintiff. for :bigamy. *. Defendant had. 25. 
pealed to the parliament of: Paris, and it appeared 
by the ads of that court, that the ſentence of the 
bailiff of Menden was annulled, (not upon the merit 
| bur according 40: the cuſtom of the ſuperior Courts, 
ho on an appeal from an / inferior juriſdiction, con- 
ſtantly anpiul the fotmer ſentence, and proceed as in 
an original ſuit ;) and the queſtion was, Whether 
defendant iought to be held to bail or: not? Lon 
Chief - Baron Dentan, and Cenynt, were. of opinion, 
that as the ſentence of the bailf of Mendan appeard 
to be annulled, and not in force, it was not ne · 
ceflary for; the court to conſider whether this ſer- . 
tence, when in being, would have been a ſufficient . 
cauſe of aſtion to hold deſendant to bail, but loo - 
ing on tlie ſentence as diſcharged: and made void] 
and tbeteſore ordered a common appearance to be 
accepted. Mr. Juſtice For teſcue was of opinion, de 
ſendant ought to be held to bail. Barnes C. P. 68, 
Sir. John Strange reports the ſame caſe (which he 
ſays was in Mich. term, 19 Gee. 2. and not Hilay, 
10 Geo. 2: as Barnes has it) as follows, That it ws 
an action ſor 2500 {> for a malicious proſecution 
recovered in the ſaid court of Menden, and that the 
affidavit ſor holding the deſendant to bail, was 5 

ſo much money due to- bim upon a judgment or di 
2 -- andithe court held, that did not. warrant hold 
to bail, for upon +8--decres here there can be 10 
il; and whatever might be the caſe of a mone) 
debt conttacted and ſued for abroad, yet : this +being 
a-caſe of damages ſor a malicious proſteption, : could 
never ae aaa to raiſe * 1 ſo 


3 


* ee 


$ hap. 4. Arreſt. 157 
ail was ordered. 2 Stra. 3 See 2 Fern, $406 
484. 8.4, 
| If upon examination before a zd one do not 
ake out a good cauſe of action, common bail ſhall 
ordered. 12 Med. 520. 190 
By Holt Cbief Juſtice, when _ a—_ ow 
ommon or ſpecial bail, it does appear that plaintiff 
ith miſconcei ved his action, and that if any action 
s, it is of another fort, there common bail W | 
> be accepted. 12 Med. 579. 
One ſummoned before a judge, to bew cauſe 
by common bail ſhould not be taken, did not 
ome; whereupon a day: was given for him to come, 
elſe that: common bail ſhould be; he comes be- 
Wore the day, and conſents to common bail, which 
bas accordingly filed; and at the day came to make. 
ath of a debt above 10/, but by the court ought not 
> be received, bail being W filed. 12 Mod. 
Th 
A joint demand will not warrant bail-i in Gaines 
tions, Barnes 64. 
Action againſt maſter of a ſhip for imbeziling 
bods he had on board, and he was held to _ 
ul, by Holt. 12 Med. 257. 
But if it were for negligently keeping, common 
ail would have done. bid. 
By the court, if one has ſeveral cauſes of aQion, 
ach whereof is too ſmall for {pecial, bail, he cannot 
din them to enforce ſpecial. bail. bid. 527+ ves 
Barnes 64. S. P. 
By Holt Chief Juſtice : If the. lecikacien don? t 
pree with the acetiam, there ſhall be only common 
ail, Comb, 131. * 
No ſheriff or other officer hh the ſaid Princi- In Valzs or the 
| plity, or counties palatine, upon any writ or proceſs counties palatine. 
luing out of any of his Majeſty's courts of record 
Weſtminſter, ſhall hold any perſon to ſpecial bail, 
leſs affidavit be firſt made in writing, and filed 
that court out of which ſuch writ or proceſs is 
iſſue, ſignifying the cauſe of action, and that the 
me is twenty pounds and upwards; and where 
> cauſe of ain is * pounds, bail ſhall not 
| be 
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dutes. 


where affidavit 


without negative ones, are not ſufficient to rep 


' held to bail (as upon 13 Eliz. c. 5. perpetuated) 


: Arreſt. OS Chap, | 
be taken for more than the ſum expreſſed in wlll 
affidavit. 11 & 12 FHF. 3. c. 9. ſect. 2. 
Rule to fhew cauſe why a common appearay 
ſhould not be accepted for defendant, who had ba 
arreſted in the county palatine of Durham, and vill 
ſum ſworn due, being under twenty pounds, ni 
abſolute. For plaintiff it was urged, that the wil 
tute 11 12 V 3. c. . ſe. 2. requiring no (heli 
to hold to bail in counties palatine, on proceſs A 
of W:ftminſter-hall under 20. was * virtually vi 
pealed by the ſtatute 12 Geo. c. 29. perpetuliſ 
by 21 Gee. 2. c. 1 requires bail in all a 

11 be made that the cauſe i= 
action amounts to ten pounds, and the latter wi 
ing a general law, and extending throughout G 
Britain, (Scotland only excepted.) Barnes 
C. P. 62. By the Court: Aﬀirmative we 


a former law; the nature of the caſe, and the i 
tent of the legiſlature,. are to be conſidered. l 
the ſtatutes have the ſame title, viz. to prevent u 
atious arreſts; and both were made in favour of tl 
liberty of the ſubject: they may ſtand together, | 
a county palatine, twenty pounds muſt ſtill be {mi 
due to require bail. [It has been fo held in f 
Exchequer, Barnes's Notes C. P. 62.) By 
of this court, Afichaelmas 1654, bail is requiredk 
twenty pounds, and no leſs. [See Rules, Ovi 
Sc. in Common Pleas, edit. 17 42.] And though 
practice was introduced in Chief Juſtice Nn 
time to hold to bail for 104. (Gilb. Hift. C. P. | 
yet the old rule remains undiſcharged. 2 Bm 

On a penal ſtatute, the defendant is not to 


29 Elz. c. 5. of fraudulent conveyances, fail 
be according to the practice in K. B. Liu. 53. U 


Ar. 680. nor on 2 Geo. 2. c. 23. /ef. 26. peer 


tuated by 30 Ges. 2. c. 19. ſe. 75.) for 500. 
nalty for defendant's practiſing as an attorney, 
being duly admitted, becauſe it is for a fine or a 
ciament, and is in the nature of a quitam. B V0! 


* 2 Stra. 1102, 


2 DOE: 


SES, 


==, 


== 


But defendant may be arreſted on 10 11 
. 10. for an offence in the exportation of 


ol; and then, not only the penalty, but the cauſe 
action, ought to appear in the writ, and de- 
adant ought not to be arreſted on a general latitat, 


th an acetiam bille, (Com. Rep. 75. pl. 48.) be- 
ſe the penalty on a ſtatute is in the nature of a 
e or amerciament ſet on the party for an offence 
mitted, and therefore no -perſon ought to ſuffer 
\ inconvenience by reaſon of ſuch law, till he is 
victed of the offence, for then he would be 


ble to an action for a penalty, before it ought to 


ſet. Gilb. Hiſt. C. P. 37. edit. 1761. Bacon r 
210. pl. 3. edit. 1761. So held by Lord Chief 

ſtice Holt, 12 Mod. 231. * 

In ſlander, no ſpecial bail, except in ſlander of In ſlander. 


le, wherein to be left to the diſcretion of the judges, 


le of Mich. term 1654. 6 Char. 2. K. B. & C. P. 
f. 12. Barnes 79, 80. 11 Mad. 49. pl. 18. 
Motion that defendant might put in good bail to x, ſcandalum 
intiff's action, [This action was given by 2 Rich. nagnatum. 
c. 5. 12 Rich. 2. c. 11. ] for although the action 
but for words, (ſee Sid. 183.) yet the ſame being 
dken againſt an Earl, the court may compel ſpe- 
bail; and it was granted, wales cauſe ſhewn to 
contrary. T. Raym. 74. Denied in 11 Mad. 
pl. 18. though the words were very bad, and 
plied treaſon, 3 Mod. 41. 2 Mod. 215. 
In an action on the caſe for calling a woman of 
ality whore, whereby ſhe loft her marriage, it 
ruled on motion, that the defendant ſhould find 
cial bail; though generally in actions for words, 
ſpecial bail is uſual, yet on the circumſtances of 
caſe, the court may compel the defendant to find 
clal bail, Leu. 30. 1 * 
It was moved to have leave for charging M. being 
ner in Newgate, with a ſcandalum magnatum & 
tiam billz of 1001. in order to hold him to ſpe- 
bail, for ſaying the D. of S. was a cheat, and had 
ated the King and the army. Holt This being 
dor man, to charge him thus, will be a . 
| Mey? tua 


160 Akret. Chap. 
tual impriſonment to him; and ſpecial bail has hey 
often demanded in theſe actions, yet it has been fy, 


| 5 quently denied. But he was ordered to find tw 
| | that would ſwear themſelves worth twenty-fy 


pounds each, and himſelf bound in one hundid 
pounds. 12 Ad. 420. Holt 640. 
In aftions on In all caſes where a priſone in the Fleet, or oth 
Judgments. 9201 or priſon is diſcharged, or ordeied to be d 
charged by the court of Common Pleas, or any of i 
| juſtices thereof, by /uperſedeas, for want of prof 
cution, and ſuch pfiſoner be afterwards arreſted, oi 
detained'in cuſtody by action of debt, brought un 
judgment obtained in the cauſe wherein ſuch pj 
ſoner was ſo diſcharged; a common appearance (hl 
de accepted for defendant in ſuch action of d 
upon judgment. Rule 2. of Hil. term 8 Gn. 

1734. | | ; | 
Bed upon a bond, non eff factum pleaded, a 
verdit and judgment for plaintiff to a ſcire far 
On this judgment the defendant pleaded bankrujty 
but the judgment was after; and the judge who tri 
| the cauſe being. of opinion againſt defendant, th 
| was a verdict for plaintiff, And now in an afti 
of debt upon the judgment, motion that defend: 
might be diſcharged upon common bail, becauſell 
bond, which was the foundation of the demail 
| was before bankruptcy; but not allowed. For, hi 
| court, We can look no farther backward than 
| judgment, and therefore there muſt be bail, Wn 


477. 55 | ; 
Beendet, after judgment, ſurrendered himl 
in diſcharge of his bail, and lay two terms wit 
being charged in execution; during which time! 
plaintiff brought an action of debt upon the ju 
ment, and after a recovery in that action, defend 
lay two terms more without being charged; 
| plaintiff brought another action of debt upon 
| | ſecond judgment, whereupon the defendant m 
WE for a . as to the two firſt actions, # 
that common bail might be accepted in the laſt; i 
upon conſideration, both were granted. It 
agreed, that in the ficſt action of debt on * 


hap. 4. Arreſt. | | 

-cial bail might be required, but the court fait it 
Huld be a handle of oppreſſion, if they carried it 
y farther. 2 Stra. 782. Barnard. K. B. 22. 
An action of debt was brought upon a judgment 
r 2 writ of error, and bail put in thereupon; but 
bail was given in the original action: and the 
eſtion was, Whether bail being put in upon the 
it of error, defendant ought to be held to bail in 
action on the judgment? Urged for defendant 
it according to the courſe of the court, where bail 
given in the original action, no bail is required in 
action on the judgment; and the bail in error, 
jo are bound for debt and coſts, and cannot ſur- 
der the principal, are a better ſecurity than bail 
the original action. By the court: No inſtance 
be ſhewn, where bail put in on a writ of error 
been held ſufficient to excuſe bail in an action 
debt upon a judgment. Defendant was held to 
It was faid by Chapple for plaintiff, who 
dted Sid. 294. pl. 15. 2 Keb. 53. pl. 12. id. 70. 
45. that in caſe the writ of error ſhould be 0 
4 for want of tranſcribing the record, the bail 
uld not be liable; but the law is otherwiſe, and 
bail being found to proſecute the writ of error 


Com. Rep. 556. Prat. Reg. C. P. 57. 
bail in an action of debt on judgment diſcharged, 
e being bail in the original action, and plainti 
pefore not intitled to bail on the judgment. 2 
nes 93, „ 
f there was bail in the original action, then no 
is required in the action upon the judgment; but 
o bail in the original action, then bail is to be 
in, where the debt is above 10 J. (the money re- 
red) and an affidavit made thereof. Rep. and 
of Praft. in C. P. 32, 77. Prat. Reg. in C. 
$4, 56. but ſee Rule 2. of Hilary Term 8 Ges. 2. 
W4. in C. P. p | 

be defendant had been diſcharged out of cuſtody, 
tot having been taken in execution ih due time; 
now the plaintiff brought debt upon the former 


fendant 


h effect, are liable in caſe of a non pros. Barnes © 


ment; upon which = was moved, that the de- 
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vantage of the Lords act, which he might have dx 


original. debt doth not amount to 101. but wicht 


of The debt was three guineas, but the coſts vel 14 
to 14/. 105. for which plaintiff had judgment, and lea. 


fendant might be admitted to e But ex 
court refuſed the motion, by reaſon that this was m 

the ſecond action brought on the judgment, but i 
firſt; and for this purpoſe Judge Lee mentioned t 

caſe of Chambers and Robinſon, 2 Stra. 782, Ju. 
nard, K. B. 22, However, afterwards the coy 
made a rule to ſhew cauſe. 2 Barnard. K. B. 3 
On cauſe ſhewn, it was ſaid, that if this had hy 
the ſecond action upon the judgment, defendant my 

Have been diſcharged upon common bail; but xj 4 
is only the firſt, it was conceived that ſpecial H 
was due. For this purpoſe the caſe of Town 
and Mafon, 1724. was mentioned, where Jul 
Raymond refuſed to diſcharge a defendant at his chu 


bers, upon common bail, under the ſame circup ha 


ſtances, the court was of the ſame opinion; acc 
ingly the rule was diſcharged. Id. 405. e 
Action on a judgment obtained againſt defend ; 

For nine pounds debt; and the debt, with the ad 
tion of coſts, amounting to more than 10/, ( 

fendant was arreſted. And it was moved, thath 
fendant might be diſcharged out of cuftody on fi 
common bail, and cited Clever and Jordan, Hi 
term 8 Geo. 2. whete debt was brought on a ju 
ment, in order to prevent defendant's taking, 


upon an execution; and the original debt, with l 
coſts, (but not without) amounting to more thank 
Pounds, defendant was arreſted, and put in bail, 
afterwards was ſurrendered in diſcharge of his WW = 
and after that he was ordered to be diſcharged it 
of cuſtody, on filing common bail. Andr. 15. git 

It was admitted on the other fide, that wherel 


coſts amounts to more, defendant is not oblige 
put in ſpecial bai]: and ſo it was determined in 
caſe of Gammag * againſt Watkins, Eafter if . 

| | | w_ n |; 


fendant brought a writ of error. Plaintiff brough's 


Thap. 4. Arreſt. 

G4; 2. and + another caſe ſince. But he argued, 
at here bail being put in above, and defendant hav- 
g voluntarily ſurrendered himſelf, [and fo it was 
vorn] it is too late for him to pray a diſcharge, 
Ind he likened it to the caſe of an executor, who in 
writ of error put in bail, which he was not obl iged 
do; and afterwards it was moved to diſcharge 
bail, but denied. 2 Lord Raym. 1459. 2 Stra. 


55 the Court ( Lee Chief Juſtice abſent): it is moſt 
obable that the bail below put themſelves in as bail 
hove, and afterwards ſurrendered the defendant. 

t ſuppoſing it was all the defendant's own aR, it 
jakes no difference, the whole being compulſory, 
it aroſe from the wrongful proceeding at firſt, 
e ought therefore to be diſcharged ; and this is the 
dnſtant practice, where the debt for which the 
dement was obtained is under 10/, And a rule 
s granted accordingly. Andr. 15. 2 Stra. 1077. 


here the party intended to declare in treſpaſs only, 
don a ſutmiſe of there being great mayhem; and 
te court ſaid, that upon affidavit thereof, they would 
ake' one with an Acetiam, and ſo there ſhall be 
cial bail: which note, Sid. 276. pl. 4. See Gilb. 
. C. P. 36, 37. 3 


jon the judgment, and held defendant to bail; and, up- 
motion, proceedings were ordered to ſtay, pending the 
it of error, and common bail to be accepted: for as the 


ill not alter the caſe. 2 Stra. 975. Andr. 16 in notes, 
T Defendant was ſurrendered by his bail after judg- 
nt, and lay two terms without being charged in execu- 


ought debt upon the judgment ; and the court held, that 
mmon bail only ſhould be required, it being plaintiff's 
n Jaches, not to detain him when he might: and it was 
Id to have been ſo ruled in the ſaid caſe of Clever againſt 
1 dan, and to be the conſtant practice in the Common 
ma. 2 Stra. 1039. | A 
bed 1 | : 

} q M 2 ; In 


iginal demand did not require bail, the additional coſts 


dn ; after this he ſuperſeded himſelf, and then plaintiff 
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Motion for a ſpecial Latitat, with an Acetiam, In treſpaſs. 
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Isa treſpaſs, bail is at the diſcretion of the coun, 
Barnes 79, 80. See Rule of Mich. term 1654. fil 
12. 6 Char. 2. Trin. 24 Eliz. 1583. 2 14 
101. pl. 28. GE 8; | 
Motion for common appearance. Plaintiff's x 
fidavit ſet forth, that defendant entered plaintif} 
hop-ground, and did take and carry away ſeven] 
thouſand hop-poles, to his damage 207. Court fail 
The act of 12 Geo. c. 29. (perpetuated by 21 Gy 
2. c. 3.) did not diſtinguiſh actions, but - plaintf 
might hold to bail in treſpaſs, as well as any ode 
action. Caſ. of Praft. C. P. 106. Prat. Ry. 
P. 64. and alſo declared there was no occaſiun 4 
785 have a Judge's order. Barnes 55. 

Afﬀault and bat= By rule of Mich. term 1654. motion for ſpeci 
W bail, upon an affidavit that the cauſe of action n 
| battery and wounding, and that the:e were ſever 
wounds given by a ſword, whereby plaintiff wait 
danger, c. And it was ſaid, that ſpecial bail n 
granted about ten years ago, upon a like motion i 
the caſe of Paiton, in which one was hung up up 
a tenter-hook in Butcher-row, in the night; andi 
was doubted whether it could be granted, ſince ti 
ſtat. 13 Char. 2. flat. 2. c. 2. concerning Lai 
and Bail; and it ſeemed that it might, because 
was ſaid that the ſtatute was intended to pie 
oppreſſion in the country, by requiring exceſſive hal 
therefore they ordered defendant to give ſpecial bal 
Sid. 307. pl. 10. No ſpecial bail of courſe in 
tery, but muſt be applied for and obtained by ſpeci 
motion and order. bid. Rule of Mich. 6 Chur.! 

i654. K. B. C. P. See Gilb. Hit. C. P. 3]. 
Lord Chief Juſtice Holt ſaid, When people con 
to him for bail, they muſt be content with bail 
reaſonable value, and not inſiſt upon their worth 
proportion to the ſum charged. 6 Mod. 266. All 
he wiſhed attornies would beware of charging 
travagant acetiams, for otherwiſe an action ol f 
caſe would lie for holding to exceſſive bail. 
267. 12 Mod. 257,273. 2 Keb. 101. pl. 26, tk 
4. | 


Thap. 4. Arreff. 165 
jal bail in battery, for putting an arm out of | 
Lil bl Mod. * Granted for a foul battery 
da inſt a man and his ſervant. Comb. 57. 
" Helt Chief Juſtice ſaid, When people came to 
im for leave to charge with acetiams, in caſes of 
trageous batteries, he would give leave to charge 
ith a good ſum. 6 Med. 266. Court refuſed to 
ear affidavits againſt an outrageous battery, being 
ly to prevent ſpecial bail. 2 Keb. 108. pl. 46. 
In debt, bail is of courſe. Rule of Mich. term In debt. 
654. ect. 12. 6 Char. 2. Trin. 24 Eliz. 1582. 
darnes 80. See 10 Med. 24. In an action upon a 
plevin bond, common bail ſhall be filed. Salk. 
9. pl. 8. Carth. 519. Holt 127. 12 Hod. 320, 
80. but S. P. does not appear in any of them. a 
In detinue, bail is at diſcretion. Same Rules. Detinue. 
arnes ibid. | LE 7 
In a ſpecial action on the caſe, bail at diſcretion. Special action on 
ame Rules. Barnes. ibid. the caſe. 
In conſpiracy, no ſpecial bail of courſe, without g,,q;,acy. 
ecial motion and order. Rule of Mich. term 1654. 
2.12, 6 Char. 2. K. B. & C. P. Barnes 74. 
Judge at his chambers will order ſpecial bail, if 
thinks fit, which defendant has a right to apply 
the court to get diſcharged, if not well founded, 
barnes 48. | F 
In an action of conſpiracy, Offley prayed ſpecial 
il on a malicious indictment, to charge plaintiff as 
ſpiriter of children, defendant being going beyond 
a, which the court refuſed, being a bare conſpi- 
. Albeit, in the Excheguer, in Adam's caſe, it 
as granted, he being impriſoned four months for 
ſpicion of treaſon, and diſcharged by the King 
28 2 Keb. 796. | KS a 
In falſe impriſonment, no ſpecial bail of courſe, paiſe imer: 
Without ſpecial motion and order. Rule of Mich. te 
m 1654. „ect. 12. 6 Char, 2. K. B. & C. P. 
arnes 74. 3 5 
* In caſe any tenant for life or years, or other Ienante bolting? - 
ron, who ſhall come into poſſeſſion of any lands, over after de- 
nements, or hereditaments, under or by colluſion sandte Pay | 
ich ſuch tenant, wilfully hold aver after the de- be he d to — 
1 3 termination bail. 


* 


In covenant, 


the perſon to whom the remainder or reverſion ſh} 


| whereunto the defendant fhall be obliged to pin 


59. It was obſerved by the court, that theſe adio 


R 


Atreft. Chap, 4 
termination of ſuch term, and after demand may 
in writing for delivering the poſſeſſion -thereof y 


belong, or his agent; ſuch perſon holding on: 
ſhall pay double the yearly value of the lands, &. 
ſo detained, to be recovered by action of deb 


ſpecial bail, againſt which penalty there ſhall be »y 
relief in equity.” Stat. 4 Geo. 2. c. 28. ſect. 1, 
| Motion in treaſury for bail in an action for meſy 
profits, after a recovery in ejectment upon the leſyf] 
of the plaintiff's affidavit, that the meſne prof 
amounted to 89 J. Bail ordered for 80 J. This h. 
cauſe of action which is bailable, or not, at ti 
diſcretion of the court, or a judge. Barnes if 
Pra#. Reg. C. P. 62. S. P. „ 
Defendant held to bail by a judge's order, in u 
action for meſne profits, after judgment in ejectmet 
againſt the caſual ejector by default, diſcharged ) 
plaintiff's conſent on common appearance, the at 
tiam being in caſe inſtead of treſpaſs only. 2 Bam 


for meſne profits (which are grown very faſhionabli 
tend to create double expence. Why ſhould 1 
plaintiff be ready at the trial of the ejectment, . 
prove his damages, which may be recovered in thi 
action, without bringing a ſecond for meſne profit 
The true rule as to the time from which meſne po 
fits are to be recovered, ſeems to be where judgna 
is againſt the caſual ejector, from the time of it 
delivery of declarations to the tenants in 'poſlelia 
or from the time of an actual demand of poſſe 
proved, where judgment is againſt the tenantz! 
poſſeſſion (or the landlord defending in their fied 
from the ouffer admitted by the common conia 
rule; but in neither cafe from the demiſe, wil 
may be laid back at plaintiff's pleaſure. 2 Ba 
59. See id. 367. © oY 

In an action of covenant, defendant is not boi 
to put in' ſpecial bail, unleſs plaintiff has obtaidel 
rule of court, or an order from a judge for that jo 
poſe, or unleſs the covenant be for payment of q 


hap. 4. Arreſt. 

dl declaration. Rule of Mich. term 1654. 
6 Char. 2. 12 Mod. 30. 

Far for bail upon a writ of error in an action 

debt upon bond; conditioned for payment of 


201, mentioned in a ſurrender of a copyhold by + 


ay of mortgage, a and not for performance of cove- 
t ants, wherein judgment had paſſed by default. By 
court, there muſt be bail. This caſe is out of 
te ſtatute 16 & 17 Char. 2. 22 8. (revived and 
ade perpetual by 724 & 23 Char. 2. c. 4.) but 
ithin the ſtatute 3 Zames, chap. 8. (revived and 
jade perpetual by 3 Char. chap. 4. ſect. 4.) Barnes 
"—— #2 EI | 


| In debt upon bond to perform covenants, no bail 
all be given, but with reſpe& to the breaches, and 


a . 88. Lev. 300. And the meaſure of that ſhall 
al taken from plaintiff's oath. 'Sal. 100. pl. 11. 
10 Action of covenant brought by plaintiff, patente 
th f Drury-lane playhouſe, againſt defendant for not 
10 erforming dances upon the ſtage according to arti- 
on es, whereby plaiatiff ſwore himſelf damnified 1001. 


— 


fendant moved in the treaſury for a common ap- 
arance, but did not obtain a rule, the plaintiff 
zving ſworn to a certain damage. Barnes 58, 
Plaintiff ſwore that defendant covenanted to pay 
im 3157. for the purchaſe of land; that he had 
en always ready to convey the eſtate on payment 
f the purchaſe money, but defendant refuſed, where- 
7 plaintiff ſwears himſelf damnified 40 J. Comman 
pearance ordered. No previous application to a 
dee. Damages uncertain. Old cafes are not to 
followed, where damages can be reduced to a cer- 
platy; as in covenant of payment of money, or 
phere a tenant covenants with his landlord to pay 
certain ſum for every acre of land he plows up, or 
he like, plaintiff is intitled to bail, otherwiſe not, 
ſpecially without a judge's order previous. It is 
ot reaſonable that defendant ſhould be beld to Y 
or ſuch damages as plaintiff fancies he has fuftain' 
nd is pleaſed to ſwear to, 2 Barnes 94. So in 
n action an bond to ſave harmleſs, Dali "muſt 


2 


= & 


= ===: 
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de damage done thereby. Sid. 63. pl. 38. N 


M 4 ſwear 


167 


In ges- 


cordingly a rule was made to ſhew cauſe ; and aft. 
in writing. 2 Barnes 56. 


Bail in Trover by acetiam is of courſe, Barnes d 


the court, or of a judge at his chambers; for iti 


ferior court. 12 Mod. 5 26. Now here the del 


Arreſt. Chap. 
fwear poſitively and certainly, how, and for hoy 
much he is damnified ; the court cannot take it h 
implication. 2 Barnes 97. | 

In an action of coyenant, plaintiff made affidnj 
that defendant was his tenant, and that he hy 
broke ſeveral covenants in his leaſe, to his damuy 
of 100 J. and thereupon held him to ſpecial hai 
Moved that defendant might be diſcharged on con, 
mon bail; becauſe the damages were merely uy, 
certain, and plaintiff had obtained no order of 
judge, whereby ſpecial bail was required. In co 
nant for rent he did agree it was otherwiſe. At, 


wards it was made abſolute, 2 Barnard, A.] 


' Defendant was held to bail in an action for th 
penalty of 1007. for not delivering goods of oo 
value, within 2 certain time, purſuant to agreeme 


It was held that upon a proper affidavit the un 
may be marked for bail in Trover, without orderd 


more an action of property, than a Tort. 2 Sn 
1192, 6 Mod. 14. | 
Pint brought an action of Treuer againſt d 
fendant in Poultry Counter in London, for goods 
great value. Defendant removed the cauſe by I. 
beas Corpus into King's Bench. And he moved then 
to be diſcharged upon common bail; becauſe he ſein 
theſe goods as judge of the admiralty in Pen/ylvan 
they being condemned there by ſentence; and it 
ſaid ſentence affirmed here upon appeal by Sir Chon 
Hedges, The plaintiff made. affidavit of the vale 
of the goods to be 100 J. And by Halt Chief Ji 
tice, the practice is, that if the plaintiff does 
ſhew his cauſe of action upon ſummons, the deſth 
dant ſhould be diſcharged upon common bail, , 
withſtanding that the cauſe is removed from anf 


Gant, having aQted as judge, is not liable to an# 
tion. But bail was ordered to be put in hor 4 


hap. 4. Arreſt. 

cauſe if the defendant aQed as a judge, he will be 
t of danger of any action; but if he did not act as 
judge, then it was very reaſonable that ſpecial bail 
| ould be put in. 2 Ld, Raym. 767. 

An ation of Trover was brought by the preſent 
Jaintiff againſt one Maſen, wherein he obtained 
| dement by default, and afterwards had final judg- 
) 
. 
f 


gent; whereupon a writ of error was brought, 

d another action of Trover was now brought by 

e ſame plaintiff, and for the ſame goods for which 

„e fir action was brought againſt Broughton, It 
as hereupon moved, on an affidavit that the goods 
. nverted amounted to more than 10 J. that the de- 
J ndant might be held to ſpecial bail. And it was 
mpqared to the caſe of an indorſee of a bill of ex- 

te ange, who may bring an action both againſt the 
awer and indorſor, and hold them both to bail. 


5 ind Stra. 5 15. was Cited, where upon a motion to 

xy proceedings, it was held, that an indorſee of a 
bn, ill of exchange may bring an action thereon, both 
'nt gainſt the indorſor and drawer ; and the court is on- 
0 to ſee, that the plaintiff hath but one ſatisfaction. 


b here the plaintiff may ſue both Maſon and the 

eſent defendant, and is intitled to the ſame proceſs 
gainſt the laſt, as if the action had been brought 
gainſt him only. And it was urged, in anſwer to 
h objection made by Page, juſtice, that by a judg- 
tent obtained by the plaintiff in Trover, the goods 

e become the defendant's ; that a ſpecial property 
nly is thereby veſted in him: and in the preſent 
aſe, it is evidence only of a property, as between 
6 plaintiff and Maſon, but not as between the pre- 
ent parties, | 


=. 
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roperty of the goods is intirely altered by the judg- 
dent obtained againſt Maſon, and the damages re- 


at he hath now the ſame property therein as the 
iginal plaintiff had; and this againſt all the world. 
Ind therefore the motion was denied. It was urged 


z» == E 


% 


o 


But by the court (Lee, chief juſtice abſent) : the 


vered in the firſt action are the price thereof; ſo 


r the defendant, that the plaintiff is bot intitled 
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An account- 


In aſſumpſit. 
For critninal 
; converſation, 


dation of the order, was examining the merits 


For a malicious 
proſecution. 


| proſecution for forgery, upon plaintiff's aßen 


to ſpecial bail, becauſe then he would have 1 
upon bail. Andr. Rep. 18. 2 Stra. cory. 

In account, plaintiff inſiſted on ſpecial bail, by, 
cauſe defendant would 20 beyond ſea ; but devil 
by the court; for in account no ſpecial bail is to | 
found, till judgment. Pract. Reg. C. P. quaad em 
putet, 2 Rol. Rep. 53. Lev. 300. Keb. 99. pl. g 
2 Keb. 335. Ney Rep. 28. Ventr. 103. where th 5 
ſpecial bail was diſcharged, and ſaid that if plainif 
would have ſpecial, bail, he muſt arreft defend 
again in an action on the caſe. 4 

In aſſumpſit bail is of courſe. Barnes 80. _ 

Defendant was held to bail by lord chief juſta WW 
order, upon affidavits of a criminal con vera 
with plaintiff's wife. Defendant afterwards apple 0 
to lord chief juſtice, upon affidavits of himſelf u 4 
plaintiff's wife, that plaintiff having been longs : 
yond ſeas, and the wife having had advice of 8 


death, received defendant's addreſſes, and mani 
him as her ſecond huſband ; lord chief juſtice ort l 
ed defendant to apply to the court, and upon re Nt 


ing affidavits, and hearing counſel on both ſides, th 
chief juſtice was of opinion, that the order for bd 
ought to be diſcharged, nothing criminal appear 
in the defendant ; and in caſes of this kind, whit 
differ from ations brought upon contracts, no 
is required, unleſs by the ſpecial order of a jud 

which defendant hath a right to apply to the cou 
to diſcharge, if not well founded.  Forteſeut x Ire 
Reeve juſtices thought that entering into the fo 


the cauſe; and therefore improper before the ti 
Defendant was held to bail, and had four ph 0 
to put in the ſame; (Denton juſtice abſent.) 3 
47. Prad. Reg. C. FP. 63. 

Moved for a ſpecial acetiam in treſpaſs, for 1 0 
with the plaintiff's wife, which was granted; a 
held the defendant to 50 /. bail. 
N. B. Affidavits were produced of the ind 
liberty they took together. 11 Mod. 275. 51. 20 

Bail ordered for 200 l. in an action for a malic 


Defend 


Wap. . Arrett. 
Lrendant moved for a common appearance; and it 
pearing that the plaintiff was not acquitted of the 


ch an action as this, (though for falſe impriſon- 
ent there was) the rule to ſhew cauſe, why a com- 
on appearance ſhould not be entered, was made 
ſolute. Barnes 74. Rep. and Caf. of Pract. 148. 
a. Reg. C. P. 66. 


bt contracted, and an arreſt upon a proceſs upon 
> plaint adjudged ill by the court. 7 Mad. 55. 


ſum of money on the 24th of June; whereupon 
e plaintiff takes out a latitat, teſted the 3d of 
ſay, returnable the laſt day of Trinity term follow- 
g, and arreſted the defendant upon it: which be- 
g made appear to the court, they diſcharged the 
reſt : for though it is allowed a man may take out 
latitat before the money is due, yet the party muſt 
dt be arreſted upon it. 8 Mod. 343. Barnard. 
B. 57. And this differs from an original, which 
it be teſted before the money due, it is abateable ; 
t the latitat is only to bring him into cuſtody, 
at the plaintiff may declare againſt him by bill, 
d after that the proceedings upon the latitat ceaſe. 
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— 
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ted before the money is due, to make him find 
reties.) 8 Co. 126. Hardr. 303. Hob. 86. 11 


* 
— 
— 


was alſo moved, that the defendant might have 
„ being put to the charge of motions to be diſ- 


1 arged ; but the court would grant none, it being 


It oy taking out of ' the proceſs of the court. 
Raft pies | 
In 


lied, that the writ was taken out after the arreſt ; 
which the defendant demurred ; and by the court, 
antedate of the writ will not ſuffice, \if the pro- 


th 
ich 
"Yr t to proſecute before Eaſter term 5 the defen = 
non 8 | d, 


lictment upon the merits, but upon a flaw, and 
) precedent being produced of an order for bail in 


y the cuſtom of Londen, the debtor may be ar- 


. 6. 3. Bohun's Priv. Lond. 79. Edit. 1723. 


ſedings be after, as in Harriſen's caſe, an obligation 


wW1- 


Plaint was levied in an inferior court before a Before the debt 
is contracted. 


The defendant covenanted to pay to the plaintiff Before the mo- 
ney is due. 


treſpaſs and falſe impriſonment, the defendant Before a writ is 
by arreſt on latitat; to which the plaintiff ſued out. 
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ſaid, he did not; the plaintiff replies, that be ſus 


forth a writ returnable in Ea/ter term, teſted in 
Hilary term ; to which he appeared : to which th 
defendant rejoined, that he ſued forth the writ af 
the beginning of Eafler term, which he is eſtopt i 
do, the firſt writ being his own, and the appes. 


ance is to that writ, therefore, though proſecute if 


by another in his name, is not avoidable; and fx 
the ſame reaſon he is concluded to ſay, that he ſue 


it out after Eaſter term. But a ſtranger is not con 


cluded to ſay, the writ was ſued out after; and 
here, eſpecially the latitat being not ſuable with aj 


other teſe than of the precedent term; but an ofi 


ginal may be teſted at any: and judgment for the 
plaintiff, ni. 3 Keb. Rep. 213. pl. 21. | 

In treſpaſs of aſſault and impriſonment, the defer. 
dant as bailiff of the ſheriff juſtified by latitat, tefte 
the 27th of June in Trinity term; the plaintiff u. 
plied, that the ſaid writ was ſued out on the gthd 
Auguft, which was after the arreſt of the plaintiff; U 
which the defendant demurred; and judgment praye 


for the plaintiff; But by the court, this is an eſtoppe, 


eſpecially in caſe of a bailiff, whoſe warrant might 


be before the arreſt, and all writs muſt be teſted x 


Without a writ, 


of term; and the ſheriff's not returning the writ, a 
not having any, ſhall not prejudice his under-bailif; 
but by the court, a good action will lie againſt th 
ſheriff, or a bailiff of a franchiſe; and it was # 
journed. 2 Keb. 173. pl. 56, 198. pl. 25. 

« If any ſheriff, or other perſon, having auth 
rity to execute writs, make any warrant for tit 
ſummons of any perſon, as upon any writ or ful, 
or for the arreſt or attaching of any perſon by hu 
body or goods, to appear in any of the courts i 
Meſiminſter, or elſewhere, (not having before tht 


the original writ or proceſs warranting the fam!) 


upon complaint thereof to the juſtices of afize of the 
county, or to the judges of the court out of whidl 
the proceſs iſſued, not only the party who mail 
ſuch warrant, but the procurers thereof, ſhall f 
ſent for by attachments, or otherwiſe, as the judps 
ſhall think good, and be examined upon their ＋ 


hap. 4. Arreſt. 
ad if the offence be confeſſed, or proved by wit- 
lefſes, the judges ſhall commit the offenders to tl e 
aol of the county or court, where the ſame ſhall 
examined, until they have ſatisfied the party 
rieved, not only the ſum of 10/. but alſo all ſuch 
oſts and damages as the judges ſhall ſet down, that 
e patty hath ſuſtained thereby, and 20/7. a- piece 
ot their offence to the King.” Stat. 43 Elia. c. 6. 


ele, Note; The ſaid rule literally was again in Tri- 
ty term, 1 Jam. 2. ſigned by the following judges, 
mes, Charlton, Levinz, and Street, | 

And by the ſtat. 6 Geo. c. 21. ſect. 5 3. No 


hall make out. any warrants, before they have in 
heir cuſtody the writs upon which ſuch warrants 
ught to iſſue, on forfeiture of 101. And every war- 
ant, to be made out upon any writ out of the King's 
Bench, Common Pleas, or Exchequer, before judgment, 
> arreſt any perſon, ſhall have the ſame day and 
ear ſet down thereon, as ſhall be ſet down on the 
Tit, under forfeiture of 100. to be paid by the per- 
dn who ſhall fill up or deliver out ſuch warrant.“ 
ame flatute, ſect. 54. | ER Si 


he country, and when he came to London, the at- 
orney cauſed him to be arreſted again in London for 
he ſame debt; and this was ſhewn to the court, 
nd the attorney called, to whom Anderſon ſaid, ** If 


be man be ſued here for a debt, and after be arreſted 
I", þ another court for the ſame debt, the penalty is fine 
„ nd imprifonment: and that is both the law and 


uſtom of this court.“ And ſo the attorney was 
ommitted to the Fleet. Gold/b. 30. | 

If a defendant ſhall be lawfully delivered from an 
reſt upon any proceſs, the fame defendant ſhall not 
e again arreſted at the ſame time by virtue of any 
roceſs, at the ſuit of the ſame plaintiff; and if any 


b ttorney or plaintiff ſhall offend in the premiſſes, the 
15 ame of ſuch attorney ſo offending ſhall be ſtruck 
4 ut of the roll of attornies, and as well the ſaid at- 


ee Rule of 1654. ſecl. 2. Hilary 14 & 15 Char.2. 


igh-ſheriff, under-ſheriff, their deputies or agents, 


torney 
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An attorney of the Common Pleas brought an ac- Twice for ſame 
jon againſt another, whereupon he was arreſted in debt. 


174 


bail: and the next day, the 20th of April, mo 


would probably have run away. And therefore 9. 


„as the plaintiff in the ſaid proceſs name f 
ſhall be reſpectively puniſhed, as to the court ſh 
feem juſt. Rule 2 of Mich. term 1663, 15 Chur. 
X. B. See Barnes 50. 1 Þ | 

The affidavit to hold to ſpecial bail being defee 
tive, common bail was ordered ; and thereupon th 
plaintiff on the -19th of April made a full affidayi 
and took out a new writ, and held the defendant 


to diſcontinue upon payment of coſts. And, 5 th 
court, the plaintiff has been too quick, for he ſha 
have had the coſts taxed and paid before he took a 
a new writ: therefore let the plaintiff pay him li 
coſts of this application. 2 Stra. 1209, _ 

In debt upon a bond for good. the defendant pit 
in bail, who juſtified in court, and were allow 
The plaintiff, finding they were forſworn, and war 
nothing, diſcontinued ; but before he had done ig 
he arreſted the defendant in a ſecond action, 1 
held him to bail, according to the above caſe, al 
obtained a rule to ſhew'cauſe ; when the whole ni 
lainy appearing, the court diſcharged the rule, al 
ſaid, the plaintiff was right in laying hold of him ak 
did; for had he diſcontinued before, the .defendat 


dered be ſhould be held to ſpecial bail. 2 Stra. 121k 
See 2 Barnard. K. B. 396, Supplem. to Lil. A 
11, 12. | 57 . 

The defendant had been diſcharged out of cult 
by a judgment in one of the courts of reland, upd 
an act of parliament that paſſed laſt ſeſſions the, 
for ordering poor priſoners to be releaſed out of a 
tody. Notwithſtanding which he was ſince arreli 
here by the ſame perſon, and for the ſame cauſe 
action. Upon which it was moved, that this cout 
would diſcharge him upon common bail; for tit 
he ſubmitted it, this court would pay regard to l 
judgments in all foreign countries whatſoever, In 
court ſaid, This was a proper rule in the admiral 
juriſdictions, becauſe that law is in all places 1 ea 
fame. But the municipal laws of diſtinct countii 
vary, and therefore they would not ſay wht 


hap, 4- Arreſt. 175 
dere was any method, that could be taken in this 
ingdom, to make that judgment credited here. 
lowever, this they ſaid was certain, that the de- 
endant could not be diſcharged on motion upon 
for till the late acts of 2 Geo. 2. c. 20, 22. [long 
nce expired] that paſſed here, they could not have 
one that in any ſuch caſe, and that act does not ex- 
nd to any caſe out of England. Accordingly the 
otion was refuſed. Barnard. K. B, 420. 8 
ce If any man ſhall maliciouſly (for vexation and At the ſuit of a 
ouble) cauſe or procure any perſon to be arreſted or perionunknown,” | 
tached, to anſwer in the courts of King's Bench, cict's cont.” 
arſhalſea, Ic. or in any of the ſaid courts, at the 
it of any perſon, whereas there is none ſuch, or 
ithout the conſent and agreement of the party at 
hoſe ſuit ſuch arreſt or attachment is procured, the 
urty ſo cauſing or procuring the ſame, and thereof 
dnvict by indictment, or preſentment, the teſtim 
two or more witneſſes, or other due proof, ſhall 
fer ſix months impriſonment without. bail, and 

jall not be enlarged till he hath ſatisfied the party 
Wicved his treble damages; and beſides, ſhall forfeit 
to the party in whoſe name the action is brought 
f he be known) 10. to be recovered, as alſo the 
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dat id treble damages, by action of debt, bill, or plaint, 
of any court, againſt the party ſo offending, his ex- 
uk utors or adminiſtrators, in which no eſſoin, &c. 
th, ll be allowed.” 8 Elix. c. 2. ſe. 4. 


Thequeſtion was, How this proof ought to be in 
action upon the ſtatute, whether by collateral 
oof before? And it was held, that the proof ſhall 
in the ſame action, and not in any other courſe. 
herefore this exception being taken after verdict, 
was adjudged to be well enough brought; and 
dgment for plaintiff, Cro. Fam. 188. pl. 11. Id. 
Lee 0 Ed. 4. 1. | £-4 
This caſe was cited in Zutw. 441. where in debt, 
condition of a bond was to pay 200 l. upon due 
of. of breach of any part of the articles; and it was 
liſted that there ought to have been proof of the 
each of ſome of the articles before. the action was 
went, but not allowed ; for the proof may be in 
. 1 | > - ths 


170 Arreſt. Chap, 0 
this ſame action; and the plaintiff had judgment ). 
opinion of all the court. 1 
In an action on this ſtatute, the plaintiff dec 
that defendant cauſed him to be arreſted at the u 
of A. B. C. and D. where B. C. and D. ne 
con ſented to it, and that was for vexation, none 
them having cauſe of action. Mray and Gauch ji 
tices held this out of the ſtatute, but the other 
tices within it; for one of the parties has colour, u 
may give ſufficient authority to arreſt him: aui 
cannot be ſaid to be maliciouſſy done. But the i 
tute being miſrecited, it was for that cauſe pri 
pally adjudged, that the plaintiff tale nothing h 
Sill. Cro. Elix. 236. pl. 1. A 3 
An action on this ſtatute was brought in C 
but this was held by the whole court not to be vil 
in the ſtatute ; and therefore judgment was given il 
the defendant, Lutw. 166, 169. | 
Caſe on this ſtatute for proſecuting a ſuit aii 
the now plaintiff, in the name of the defendant u 
F. S. without the knowledge of 7. S. and in wii 
the now defendant was nonſuited. The jury foul 
the proſecution malicious. It was argued when 
the action lay, but adjourned. 2 Sid. 162. J 
cited Raym. 135. by Twiſden J. (who was cou 
for the plaintiff in the ſaid cauſe) as reſolved thatt 
action lies for ſuch indictment, but that the ju 
ment was afterwards reverſed in the Ex 
chamber, but ſaid it ſeemed a hard caſe, if the ati 
ſhould not lie. S. C. cited by Holt Chief Juſtich 
delivering the opinion of the court, 5 Mo. . dor 
and ſays, it is true that the judgment was rere 
but that it was not becauſe the action would not 
but becauſe he was not indicted of any offence mi 
in the ſtatute, as appeared upon the fact, as ſet i 
in the indictment. So that if he had been convid 
he could have incurred no damage, for the d 
would have arreſted judgment. S. C. cited by 
Chief Juſtice, as from a manuſcript report of Bn 
man Chief Juſtice, which ſays the reaſon of tit 
verſal was, becauſe the indictment was for 10 
fence at all; for, in fact, Preſcott arreſted Cham 


Chap. 4. Arreſt; 

ne in his own name, and the name of J. S. for a 
gebt due to them jointly, which was lawful, with- 
but the conſent of 7. S. And if F. S. did not ap- 
pear, if it were in à perſonal action, he might be 
onſuit; or if in a real action, he might be ſum- 
moned and ſevered: and therefore it was held to be 
io. offence. Lord Raym. Rep. 380. S. C. cited 
us, viz. A. was indebted to B. and C. and B. 
rithout the knowledge of C. takes out proceſs in 
zoth their names againſt; A. who afterwards proſe- 
uted B. upon the ſtatute for ſo doing, but B. was 


gainſt B. for this malicious proſecution; but ad- 
dged that it would not lie, becauſe he might have 
emurred to the action on the ſtatute, for the caſe 
Fas not within the ſtatute; and ſo it was his on 
ult that he was put to charges by the trial. Carth. 
17. S. C. cited: by Parker Chief Juſtice, in deli- 
ering the opinion of the court. 10 4d. 217. Hi. 
2: Ann, takes notice that the Lord Chief Juſtice 
llt, in his excellent argument upon the caſe of 
wil againſt Roberts, Salk. 15. (ſee 10 Med. 148, 
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here he gives the reſolution of the court, ſeems 


ſedtas for want of proſecution. Rule 2 of Hil, 
„8 Ges. 2. 1734. C. P. Mad. 25. pl. 68. 
Keb. Rep. 582. pl. 116. March 157. pl. 227. 
Tw, 1039. See id. 12 sn.. 
Upon 2 motion in this caſe, Holt Chief Juſtice 
d, that he had known it held by the court, that 


ration, and afterwards brought another action for 


the ſaid action. Lord Raym. 6791 See Com. 

94. ca. 62. But this has not been abided by. 
agel. 0 al ae arty. 5, 

_ E Plainti® 


cquitted, and then he brought an action on the caſe _ 


14. Gilb. caſ. 179, 185. Sir William Jones 93.) 


* nwilling to deny this caſe to be law, though he 

ju BA 4 bony od bluort (gd refs aus oe 

1 Defendant ſuperſeded. by ſurpriſe, without plain- After a nonſuity 
oth t's knowledge, may be arreſted again for ſame or ſ#p*rſedeas, 
ice bt. Barnes 50. No bail in an action of debt 

if pon a judgment againſt a priſoner diſcharged by /«- 


re the plaintiff was nonſuited for want of a de- 


ſame cauſe, that he ſhould have but common bail f 
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On recognizance 
of bail. 


Whether they ſhould be diſcharged upon conn | 


| why bail is not required of bail, is, becauſe ih 


not requirable in an action of debt on adiocheg 


at 
of money, viz. to pay the debt, if the j 


denied, that where an action of debt is tough 
a bond for payment of money, but that ſpecil 
ic always required; and the reaſon. is the fame 


againſt the bail, for ſuch retognizance is 2 
for the payment. of the condemnation gong, 


artet Chap f 


- Plaintiff had been nen-pror'd in a former ation for 
want of a declaration, and now, in a ſecond | 
moved, that defendant might be diſcharged up 
common bail, alledging'it to be the practice of C.) 
But by the court, We know of no ſuch practice her, 
and think it very unreaſonable ; for the plaintiff (uf 
fers enough by paying coſts in the firſt action, ay 
rhereſore. ought not to be in a worſe- condition tha 
before; - Stra. 439. Plaintiff nonſuited in debt, a 
bond, may arreſt ru in a new n on in Y 
bond. Barnes 69. 1 

Upon a writ of er | brought | in the Exch 2 
chamber, on a judgment given in the King's Bark A 


the now defendant entered into a recognizany Wil 


purſuant to ſtatute 3 Jam. chap. 8. (made perpem 
by 3 Char. chap.” 4. ſet. 4.) that the plaintif i Y 
error ſhould proſecute his writ, and if the judg Wi 
ſhould be affirmed, then to pay the debe damay P 
wad coſts. - 4 

"'Wehcerdattoieheljutimnnt nod . and. tha : 
plaintiff brought an action of debt upon this c 
nizance againſt the bail; and the queſtion wil 


bail? And it was ſaid by their & that 9 
ought to be diſcharged, for *tis' againſt che practiei 
the court, that bail ſhould be required of bail. 

The reaſon laid down in the books of pricla fo 


would be no end of bail. Ser Rep. & Caf. of ; 
18. Pra. Reg. C. P. 11. 
It was never yet determined, that ſpecial lu 


of bail; but the reaſon of the caſe ſeems to 1 
becauſe the recognizance is directly; for pay 


ſhoutd'be affirmed ; and it was nerd] 


ſpecial bail in an action of debt upon a recognts 


| 3 . — 


Chap. . Arreſt. 


a collateral undertaking that it ſhall be paid upon the 
| affirmance of the judgment; and the bail upon the 
recognizance. cannot be. diſcharged but upon pay- 
ment of the money, for they cannot render the prin- 
cipal, becauſe ſuch render doth not lie by the bail 
upon a writ: and ſo it was held by two judges, the 
court not being full. 8 Mod. 237. 163 


courts above, though the ſum be under 10. they 
will hold the defendant to bail, 2 Show. Rep. 182. 
pl. 183. that fo plaintiff may not be in a worſe con- 


to bail, The reaſon why the defendants in all caſes 
are obliged to put in bail is, that their juriſdictions 
being confined, they cannot follow. the debtor out 
of their juriſdiction 3 therefore they have always (in 
the leaſt pledges) put in bail that live within their 
own precincts: and, were it otherwiſe, it would be 
improper to give caution, and therefore it becomes 
here neceffary that bail ſhould be given in all caſes. 
Gilb. Hift. C. P. 37. Rule of Mich. term 1654. 
Sed. 12 of Mich. term 1649. 1 Char. 2. 6 Mod. 
242. Caſes in the Time of Holt Chief Fuſtice 87. 
But in caſe of an executor, or adminiftrator, or 
heir, no bail is required, even on an Habeas Corput, 
for they ought not to have been held to bail below, 
the debt not being their own. 6 Mod. 242. 
An action was brought in the court of the ſheriffs 
of Londen: defendant brought an Habeas Corpus cum 


* > ©» — — * 


but not having put in bail, plaintiff ſued out a Pro- 
cedendo. Motion io ſet aſide the Procedende, be- 
Cauſe there was no judge's order for defendant to put 
in bail. The queſtion was, Whether . defendant 
ſhould not, at his own peril, put in bail? Or, whe- 
ther plaintiff ſhould not procure a judge's order, and 


Procedends ſhould be awarded? Adjudped by the 
vole court, that ſuch an order was neceſſary, 


8 8 Er 
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If an habeas corpus be returned into any of the On removal, 


dition than he was below, where defendant was held 


Cauſa, and removed the cauſe into the Common Pleas; 


erve it upon defendant, that . unleſs bail be put in, 


thetefore the Procedendo was ſet aide.) Prad. R. 


179 
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- In error and out- 
lawry. 


An action was brought againſt defendant for a fi 
and cargo, and the queſtion was, Whether defend. 
ant ſhould be diſcharged upon common bail? The 
cauſe came in from London by Habeas Corpus, and 
therefore it was inſiſted, that ſpecial bail ſhould be 
put in of courſe. But Holt Chief Juſtice held, they 


might examine into the cauſe of action, how it came 
- thither by Habeas Corpus, and if it was ſuch which 


required bail, though under 107. they might make 
defendant put in ſpecial bail; but if the action wa 
vexatious, or ſuch as required no bail, then they 
would diſcharge him upon bail. See 2 Show: Ry. 
182. pl. 183. It was urged for the defendant, 
that what he did in relation to the ſhip and cargo, 


Was as Judge of the Admiralty in the JYeft- Indie, 


and therefore no reaſon why he ſhould be held to 
bail: but it appearing that defendant had the hip 
and cargo in his own cuſtody, which was intermed- 
dling further than his office warranted ; for this res- 
ſon he was held to bail. Salt. 101. Mt in th 
* of Halt Chief Juſtice 88, 89. 

That before any allowance 'of any writ of error, 
or reverſing of any outlawry be had, by plea or other 
wiſe, through or for want of any proclamation to 
be had or made, m—_— to the form of fiat. 3 
El. chap. 3. ſect. 3. the defendant and defendants in 
the original aRion ſhall put in bail, not only to 2 

r and anſwer to the plaintiff in the former ſuit, 
in a new action to be commenced by the ſaid plain 
tiff, for the cauſe mentioned in the firſt action, but 
alſo the condemnation, if the plaintiff ſhall begin l 
Fait before the end of two terms next after the wil 
of _— or otherwiſe avoiding of the ſaid outlaw). 
Rule of Mich. term 12 Geo; 1725. C. P. See Hi, 
15 C 46 Char. 2. 1663. Trin. 2 "Jim. 2. 1680 
See lo Med. 281. 

Plaintiff declared in an action of debt upon bouk 
defendant craved yer, and the condition appeared 
be for performance of covenants. Defendant, after 
cyer, inſtead of pleading, enters nil dicit, in ord 
that ayer.of the condition appeating upon record, k 


might * a writ of error without 
* . g 1 71 " cout 


Chap. 4. Arreſt. 


ther the. condition of the bond, not appearing on 


bond being conditioned for performance of cove- 


error, Barnes 67. 


Juſtices, 181. pl. 147. 2 Barnard, K. B. 389. See 
Show. Rep. 14. Comb. 105. © bee Re 
Debt on a bond, conditioned that defendant ſhould” 
pay to plaintiff for all ſuch beer as he ſhould deliver 
to one Stokes, not exceeding 100 I. Plea, No beer 
delivered. Replication, Beer delivered to the value 
of 801. Demurrer, Judgment for plaintiff. Er- 
ror brought. By the court, Bail is not neceſſary on 
this writ of error; the words of the ſtatute muſt be 
intended of a ſum certain, even at the time the 
action was brought. It was inſiſted, that the ſum 
was aſcertained by the pleadings; but not allowed. 
Deniſon Juſtice ſeemed to doubt of the caſe. Suppl. 
10 Lil. Aör. 19. pl. 6. See Lev. 117. Keb. 613, 
% 297 23h nts ETON 
Writ of error on à judgment in ejectmont. The 
recognizance of plaintiff in error was of two years 
value of the land, but the court would not make him 


made perpetual by 22 C 23 Char. 2. & 4.) Bar- 
nard. K. B. 83. „ re W 4 : 

Bond was for ſafe return of ſuch a ſhip, (ſuppoſe 
under 100 J. penalty) and judgment thereupon in the 
Common” Pleas, and writ of error here; and the 
0-2 queſtion 


| court, upon hearing counſel on both ſides, ſet afide 
this entry, and gave plaintiff leave to enter judg- 
ment by default. And the queſtion now was, Whe- - 


record, bail ought to be required on the writ of 
error or not? And the court held, that the matter 
of bail is properly examinable by affidavit ; and the 


nants, bail ought not to be required on the writ of 


Judgment in C. B. in debt on a bond, with con- 
dition to pay 5004. with intereſt at 5 I. an hundred, 
being the ſame ſum as is mentioned in a defeazance, 
bearing date the ſame day with the bond. Error 
WT brought, bail muſt be put in on this writ of error, 
purſuant to ſtat. 3 Fam. chap. 8. (revived and made 
perpetual by 3 Char. c. 4. ſect. 4.) 2 Stra. 959. 
Caſes in the time of Lord Raym. & Hardi. Chief 


ww 


juſtify. Stat. 16 &-17 Char. 2. c. 8. (revived and : 
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132 


5 re in error a better ſecurity than he could 


Arreſt. Chap. 4. 
queſtion was, Whether there ſhould be bail within 


the ſtatute? And, by the court, Let there be bail, 
unleſs cauſe. 6 Mod. 38. 5 * 
When a writ of error is brought on a judgment 
had upon a bond to pay money (only), there ſpecial 
bail ougbt to be given; and after a year, a Scire 


Facias ought. to precede the Levari, or Fieri Facias, 


By the ſtat. 3 Fam. chap. 8. 11 Med. 2. 
Motion that plaintiff in error might put in ſpecial 
bail. This was an action upon the cafe on a bot - 
tomree bond, to pay money on a contingency, the 
condition of which was, that if the ſhip or veſſel 
called Oly Frigat, &c. ſhall with all ſpeed ſail from 
the river of Thames to China, Ec. without deviation, 


and return to the river within thirty-fix kalendat 


months; hazard of the ſea excepted ; and if J. . 
mall, within the faid thirty-fix kalendar months, ot 


thirty days after the arrival of the ſaid ſhip, pay, G.. 


then the obligation to be void, 15 
Holt ſaid, This is not a bond only for the pay- 
ment of money, for if he does not go the voyage, be 


forfeits the penalty; for his going the vayage, rc. 


turn; and payment of the money, are all conditions: 
and inclined, that it did not require ſpecial bail. 11 
A438. 260. ; 
Judgment in ejectment on a ſpecial verdict for the 
defendant. Error brought by plaintiff, Agreed þ 


the whole: court, No bail requirable on this writ of 


error. Pract. Reg. C. P. 178, 179. 1 

Error brought by an heir at law, on a genen 
jadgment by Nil dicit. Agreed he ſhall give bat 
Barnes 71. e 

Ejectment, verdict for plaintiff, writ of error 
- brovght; and bail put in. Motion that bail might 
juſtify. Defendant in error objected, that by the 
ſtature 16 & 17 Char. 2. e. 8. /ef?. 3. (revived and 
made perpetual by 22 & 23 Char. 2. c. 4.) it ws 


oy 


required that plaintiff in error ſhould himſelf enter 


into the recognizance in caſes of ejectment and dowe, 
Eyre urged, that two perſons becoming bail, gave 


we had, in caſe plaintiff in error had alone entered 
Ne N N into 


into the recogniaance. Clerk of the errors ſaid the 
practice was both ways. ' By tbe court: Let the bail 
juſtify, and if plaintiff, in the ejectment thinks the 
writ of error is not a Superſedeas becauſe plaintifF in 
error has not entered into the recognizance, let him 
proceed at his peril. Barnes 71. 5 
Error in the Exchequer chamber upon a judgment 
given in K. B. and there the judgment was affirmed. 
Aſterwards a writ of error was brought in the houſe 
of peers, and plaintiff in the original action being 
about to take out execution againſt defendant, for 
8 ö | entering bail according to the ſtatute 3 zam. "af 8. 
eee 16 17 Char. 2. c. 8.) by which it is enacted, 
bat no execution ſhall be ſtayed on any writ of 
ccor, or Supenſedeas, for revetſing a judgment in 
any action of debt or contract, unleſs plaintiff in 
error (ball firſt be bound with two ſufficient ſecuri- 
ties, (ſuch as the court ſhall approve) to the party 
or whom the judgment Was, given by recognizance 
in the ſame court, in double the ſame. Adjudged to 
proſecute bis writ of ertor with effect, and that if 
the judgment is affirmed, then to pay all debts, da- 
mages, and coſts ſo adjudged, and all coſts and da- 
nas ones the execution by the writ of er- 
ror, Cc. „ ni Bin „ Pragtar 1 
Now. defendant having, already entered into ſuch 
ecognizance in K. B. before the writ. of error was 
allowed, it was inſiſted for him, that he is not obli- 
ed by this ſtatute to; give a new recognizance of 
bail, having already, puf ſued the ſtatute, by giving 
bail in that court where the judgment was given, 
and it would be very hard for him to be bound in 
o recognizances for one and the ſame matter. 
On the other ſide it was inſiſted, that this matter 
s ſo plain, that it was never controverted ; for, up- 
on a writ of error in parliament, plaintiff in error 
nuſt alledge the judgment in K. B. to be erroneous, 
3 the judgment in the Zxchequer ehamber; and this 
writ is brought in delay of execution of the judg- 
nent: but the firſt recognizance doth not extend to 
the cofts ſuſtained in the houſe of peers, but only to 
the coſts for delay ing the execution by the ficſt writ 
N 4 of 
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134 arrel. Chap. 
of error; fo that if a bew recognizance ſhould ut 
be given, the coſts upon the writ of error in pala. 
_ if the judgment ſhould be affirmed, would be 
0 
"Tis tive; the ſtatute enacts, hay bail ſhall be 
given in the ſame court where the judgment vn 
given; but this is only explanatory, and intend (i 
that it ſhould be given where the en was « 
record. Y 
The intent of this ſtatute is, that the party ſal Wl 
not loſe his damages and coſts for delaying executin Wl 
of a judgment by a writ of error; now the ju Wl 
ment given in the Exchequer chamber in affirman 
of the judgment in K. B. remands the record but 
again into that court; and if ſo, then there is 
record of be judgment given in the Exch 
chamber, and e er the writ of error in the pu- 
liament is directed to the Chief Juſtice of I.] 
where the record remains, and the judgment nut 
be deemed as a judgment of that court, as to ti 
writ of error, and all incidents thereof, ſuch as put 
ting in bail, Ce. | 
And there i is no manner of inconveniency by a 
tering into two recognizances, for both are the ſam, 
in reſpect to the plaintiff in error, becauſe by th 
ſtatute he hath a proper remedy, if the plaintif i ar 
the original action take out execution for more in 
is due; but it would be very inconvenient for bin 
be delayed by a writ of error, and to have no ſb Ba! 
cient ſecurity to make ſatisfaction far his loſs. 
Thege is a caſe in Hob. 247. where an executi 
was obliged to give bail in the Chamberlain of Ia | 
don's court, likewiſe bail for the ſame thing bal 
the ſpiritual court, and fo double bail; and this 
warranted only by a particular cuſtom in La ali 
which is not to be favoured ſo much as a gen ar 


ſtatute for the advancement of juſtice: ſo the pu orf 

was ruled 10 ue: in yy” bail i in K. B. 8 Mad. ak 

| | Port. 97. xec 
Warrants. A warrant nde t to days, conjundtim & obe am 


| this being a warrant for execution of juſtice, mi 


2 Rel. Rep. » 37 


w 
* + Aufficiently executed by two. 


* 


6580 a ſheriff makes a warrant to four, & cuilibef To four. 
vum, quod ipſi caperent : two of the four take him, 
8 good. Delv. 25. | 
For warrants of this kind are not to be reſembled Diverfity. 
> warrants of authority to make or take livery. 
A warrant to two men jointly to arreſt another, To two jointly: 
ther of them may do it. Co. Lit, 181. Cro. El. 
12. | 
; Every proceſs for arreſting, and every writ of Attorney's name 
xecation, or ſome label annexed, and every warrant to > indorſed on 
pon ſuch proceſs, ſhall, before ſervice or execution, _ 
> ſubſcribed or indorſed with the name of the at- 
Yrney, clerk in court, or ſolicitor, by whom ſuch 
roceſs, Sc. ſhall be ſued forth; and where ſuch 
ttorney, &c. ſhall not be the perſon immediately 
ployed, then alſo with the name of ghe attorney 
d immediately employed: and every copy of any 
writ ſerved upon any defendant, ſhall before ſervice 
e ſubſcribed with the name of the attorney imme- 
WW ately employed.” Stat. 2 Geo. 2. c. 23. f. 22. 
Werpetuated by 30 Ge. 2. c. 19. ſe. 75. 
Rule to ſhew cauſe why proceedings ſhould not be 
taid, diſcharged with coſts. Objection was, that 


, <2 Oo» OW" cw & Oo 


1 

n jo attorney's name was ſet to ſheriff's warrant, as 
* equired by act of parliament; but, by court, war- 
f ant is not void, act of parliament is directory only: 
beriff is blameable, but party muſt not ſuffer for his 
F lefault. Barnes 303. Pratt. Reg. C. P. 441. 2 


BER 


Parnes 327. Prat. Reg. Go F 442. 
* The not ſubſcribing or indorſing the name of Not indorũng 


tr he attorney, clerk in court, or ſolicitor, on any attorney's name 
* warrant made upon any writ, proceſs, or execution, 2? Warrants, not 
; | © 2 | to vitiate, 
1 hall not vitiate the ſame; but ſuch writ, proceſs, | 


and execution, and all proceedings thereon, ſhall be . 

alid and effectual, provided the writ whereon ſuch 

varrant is made out, be regularly ſubſcribed or in- 

lorſed ; and every ſheriff or other officer, who ſhall penalty of not 
ake out any warrant upon any writ, proceſs, or indorfing it on 
xecution, and ſhall not ſubſcribe or indorſe the *. 

name of the attorney, clerk in court, or' ſolicitor, 

who ſued out the ſame, ſhall forfeit the ſum of 5/1. 


to 


e 
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: ar rc ſt. Chap, 4 I 
to be aſſeſſed as a fine by the court out of which ſy RN 
writ, proceſs, Or execution ſhall iſſue ; one moiety -_ 


to be paid to his Majeſty, and the other moiety u 
the perſon aggrieved.” Stat, 12 Geo. 2, . 1 
feet. 4. $3 7 
— 25 ; 6 ws high-ſheriff, under ſheriff, their deputies g 
grant 4 warrant agents, ſhall make out any warrant, before they ha 
— 2 1 their cuſtody the AR which ſuch — 
5 ought to iſſue, on forſeitute of 10.“ Stat. 6 G, Ml 
e. 21. ect. 5 3. 43 El. c. 6. feet. 1. See D 
| Sher. 111, 112. 4 ON 1 
Sheriff ought nat Per Halt . The ſheriff ought not to make a bu 
to give out blauk warrant, for the attorney to fill with a ſpecial bi- ff 
: lif. 12 Mod. 527, 
Warrant to the The warrant under the hand of the ſheriff to h 
bailiff, evidence bailiff is good evidence, &c. It is not ſhewn, tix AS; 


TE * ſhe- the plaintiff. was profecuted or arreſted at the ſuit d 


the defendant ; and perhaps the defendant was ou il 
the bailiff, and then the action will not lie againfiM 
him. Lord Raym. 504. | 
| Date of the writ *©* Every warrant to be made out upon any wi 
to be within the gyt of the King's Bench, Common Pleas, or Eule 
8 88 guer, before judgment, to arreſt any perſon, (hl 
have the ſame day and year ſet down thereon as {hal 

be ſet down on the writ itſelf, under forfeiture d 

10/7. to be paid by the perſon who ſhall fill ups 

deliver out ſuch warrant ; both penalties to be rec 

vered and divided, as the other penalties in 9 4 

6. . ihe. Jak, 34. „ aa 

On rule to ſhew cauſe, why an information ſhouk 

not go againſt a man, chief complaint that remain 
unanſwered, was, that he executed a blank warrattj 

and it was ſaid, this was ruled to be bad very lauf 

at the aſſizes at Carliſie. But Judge Page ſaid, tu 

upon an indictment of murder, a juſtification n 

made by a blank warrant before Mr. Juſtice Pm 

and he allowed it to be god. He believed too, iu 

in theſe large counties, as this was in Yor4fbire, i 

practice of making out blank warrants is very lit 

quent: however, court in general ſaid, that tie 

was no occaſion to determine legality of this mats 

now. Preſent motion was for an information, 


\ p · 4. Arreſt. 

I did not think this a fufficient reaſon for grant- 
i. There is another remedy for party, if he 
WW: proper to try, whether theſe warrants are le- 
yr not? Accordingly rule was diſcharged. 2 


ard. K. B. 198. Is - 
j treſpaſs for plaintiff's houſe and falſe impriſon - 


m was ſued out againſt plaintiff, and a warrant 
e out to defendant, as bailiff; thereupon he came 
aintiff's houſe, and found outward door open, 
upon that he entered, and came to an inward 
of a chamber, wherein plaintiff was, which in- 


to open the door, but an his refuſing to do it he 


2 > it open, and arreſted plaintiff by virtue of ſame 
1 rant. In evidence to ſuppert this plea, defend- 
q produced this warrant ;, but his attorney owned 
h it was a blank one, and he filled it up: but 
i withſtanding this the judge was of opinion, that 


rant was legal; and in in caſe of an indictment 


Judge was of ſame opinion, Defendant then 
t on to prove the other part of his juſtification, 
becauſe be failed in proving requeſt, judge di- 
ed a verdict to be for plaintiff, 2 Barnard. K. B. 


f ſheriff has a good writ againſt a man, and he 
es an ill warrant to his bailiffs upon it to arreſt 
man, and they arreſt him accordingly, though 
ffs cannot, yet the ſheriff may juſtify by virtue 
the writ; for if ſheriff be in any manner privy to 
Ing, as if he commanded his bailiffs to arreſt a 


eh by parol, when he is taken accordingly, he is 
uw cuſtody of ſheriff: and if he bas a writ againſt 


at the ſame time he is arreſted, and is in cuſtody 
Irtue of the writ, indeed ſheriff muſt be privy 
aking, or otherwiſe he cannot be in his cuſtody, 
againſt Fozoler. Lord Raym, 586. | 

dveriff, upon bill of Adddleſex, makes precept to 


n in truth he was not knight, but baronet only. 
is Was not a good warrant, and deputy bailiff 


t, defendant pleaded, that a capias ad reſpon- 


1 door was ſhut ; upon which be requeſted plain-- 


urder, tried before Mr. Baron Louel, he obſerved 


if of 1V-Aminſer, ie arreſt 3. Frs knight, 


being 
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being killed by Sir Jahrs ſervant, it was not fowl 


murder in ſervant, becauſe bailiff's warrant was yi 
good, and upon trial the ſervant was acquitted, 1 
346. pl. 5. Cro, Char. 372. pl. 6. Haul, A 
Cr. c. 31. /ef7. 37. p. 86. See Stra. 156. : 
If ſheriff's bailiff comes to execute proceſs, ili 

hath not a lawful warrant, as if name of big 
plaintiff or defendant be interlined or inſerted avi 
ſealing thereof, by bailiff himſelf, or any other, i 
ſuch bailiff be killed, it is but manſlaughter, and il 
murder. Hal. Hiſt. Pl. Cr. 457. i 

So held in the caſe of John Stevenſon, who wi 
tried for the murder of Mr. Francis Elcock, at CH 
Lent aſſizes 1759. See Cro. Char. 538, 529. 

If officer arreſt party before he has a warrant, u 
afterwards procures one, yet firſt arreft is wrongil 
Dalt. Sher. c. 22. p. 111. 

Sheriff's bailiff cannot execute writ directel j 
ſheriff, without ſheriff's warrant. | | 
If the writ comes out of the King's Bench, tit 
the warrant muſt be, So that I may have his bu 
fore the Lord the King, &c. LIP 4 

If out of the Common Pleas, then it muſt be, | 
that I may have his body before the juſtices of the 
the King, &c. 8 

If three writs of Capias in proceſs at the ſuit! 
FJ. S. againſt J. D. are directed to the ſheriff, 
the ſheriff make three ſpecial warrants to one 
cial bailiff, and he comes to J. D. and arreſts 
generally, without ſhewing him in what aQtion, nt 
ther is it demanded of him, but preſently upon 
arreſt a ſtranger reſcues him, action on the cafe! 
againſt the ſtranger for all the three, for thi 

an arreſt in law upon all. 17 Vin. Abr. 538. [| 
pfl. 1. 541. pl. 4. Cro. Fac. 485, 486. 
So if the writs and Warrants were at the fu 
three ſeveral perſons, and the bailiff arreſts hin} 
nerally, as before, for as this is a good arreſt for! 
all ſhall have actions for the reſcue. - 

He is not bound to ſhew his warrant at firſt, c 

| ſhew at whoſe ſuit it is, before he had peaceablyM 
© mitted to the arreſt, Cro, Fac. 485, 46. 
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ut in the Counteſs of Rutland's caſe it is holden, Ought i declare 
en the ſheriff or other perſon by his authority whos ſuit. - - 
ets another, he ought upon the arreſt to ſhew at 
oſe ſuit, out of what court, for what cauſe, and RY 
en the proceſs is returnable, to the intent that if The reaſon. 
be upon execution, he may pay it, and free his 
jy, or agree with the party, or put in bail ac- 
ding to law, and to know when he ſhall appear. 
is is meant after a peaceable ſubmiſſion, Cro. Fac. 
5, 486, which is a leading caſe in the point. But 
len the party makes reſiſtance, or flieth, he need 
make ſuch declaration. Dale. 110. + | 
he bailiff who had two warrants againſt one at Were the off- 
> ſuit of J. S. laid his hands on him, and having cer had warrants 
the warrants in his pocket, he ſaid, I arreſt in his pocket, 
by force of a warrant I have; but did not ſhew 
him, nor had it in his hands, nor told him at 
joſe ſuit; (This was not a bailiff conus.) Cro. 
c. 485, 486. 3 . 


< 


he court reſolved, 1. This arreſt, without ſhew- Pefendant ovght 
the warrant, and telling at whoſe' ſuit, till the to demand them, 


er demanded, is legal. Be 
2. This arreſt, without having the warrant in his 

d, and having both warrants about him, is well 
pugh, though he did not ſhew by which of the 

rrants he arreſted him ; for he x Mics under the 

lif*s arreſt, is in cuſtody there for all cauſes, for 
ich the ſheriff had made his warrant againſt him, 
- gh the ſheriff or bailiff do not mention any ſpe- 

y. 7% 8 4 ; | SEEDS : p 
And Roll C. J. in another caſe, took this differ - Spesial bailif 
e; a ſpecial baĩliff is bound to ſhew his warrant muſt ſhew. 
the party whom he is to arreſt, otherwiſe the 

7 arreſted is not tied to obey him; but he is not 

nd to ſhew his warrant to a ſtranger. 
Bat a known bailiff, i. e. one that is commonly A known bailif. 
own, is not bound to ſhew his warrant to any. 
A ſworn and known officer (be he ſheriff, under- g@0; offer. 
riff, bailiff, or ſerjeant) need not ſhew his wa- 
t; yet, upon the arreſt, the officer ought to de- 
re the contents of the warrants, ut ſupra. 


_ - arreſt; Chap, 
Arreſt beſore If officer arteſt a man before he has a warrant, u 
warm. aſterwards procures a warrant, yet the firſt wif 

was unlawful. Dalt. 111. | 

On a ſummons, { So if the officer do make a warrant for ſumm 
or arreſt, not having the original writ or pm 
warranting the ſame, if it appear to the judges, tþ 

ſhall commit the offender to the gaol till he bug 

10 J. to the party grieved, and 10/7: to the H 

cia. But 2 Capiac, without original, is ſufficient wan 
to the ſheriff. 43 El. c. 6. Dale. 111, 1.9 


* Adlien: for viftur bing the Proceſs of L 


For hindering - An action of the caſe will lie againſt him tha 
one.in bis fran- hinder, diſturb, or prejudice one that hath ef 
8 chiſe or liberty of the execution and return of m 
and proceſ in an hundred or other place, . 

95. Reg. Orig. 103, 104. 5 

So if a wn be diſturbed to take the profit of 


To attach or di- So againſt him that ſhall diſturb an officer inl 
train goods, execution of his office z as in the attaching and 
training of goods, and lieth either for the oli 

plaintiff in the fult. E. N. B. 102. | 

From doing en- Sol if one hinder; an officer in doing of execut 
ecution in the his office at my ſuit; as where the ſheriff ſhall 
houſe S. do another man's houſe, where ihe goods of tt 
, Cfendapt ae, and the door of the houſe being 
another man, not the owner of the houſe, dothi 

the door and keep him out: or the owner dd 

| houſe, or another man, ſhall conyey away the 

290 Tens execution, I may have an action ap 
CC ns uh e 

hut ifa man do ſo in bis own houſe, or tv} 

vent the execution of bis own goods, no action 

8e of the goods 80 if I have an execution againſt the goo 
of J. S. in the J. F. and he hath goods in the houſe of I. U. 
houſe of K. L. ſhe theriff comes to the houſe, and tells I. IL. 
he is, and wherefore he comes, and defires his 

open the doors to him, and he keeps him out! 
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SS cannot do execution, I may have this aktion 
Wain X. L. 5 Co. 93. i ns 1 1211195 
o it an officer be coming to arreſt a man, or at- For conveying 
r his goods at my ſuit, and another man convey æwar the gvods 
„ the goods or the perſon, ſo that the officer te de ebes, 
not do this work, I may have this action. F. 
5 g. 102. 21 H. 7. 40. 18 Ed. 3. 3. I 
nut it was agreed, that upon a Ca' &' the ſheriff where the ſheriff 
y not break open a man's houſe to make execu- may not break 
dn, but he is puniſhable for it; but upon a Capias port Th 
Hagatum he may enter any man's houſe: to appre- 
add him, for no place qught to protect him againſt 
nw King: but whether he might, upon a Heri facras, 
| Extends ſacias, break the houſe of any to make 
cution, was doubted 3 but no doubt, if the doors 
reopen, he might enter, for the law gives him 
thority thereto ; as an executor may enter to take 
x ods left there by the teſtator. Cro. Elia. 9o8. 
Which action was brought againſt the defendant por ſhutting bis 


i r ſhutting his door, and hindering the ſheriff to ſeize door and hinder - 
goods of G. B. in his houſe. Aud Fenner and g ere ag 
ni - «>> | . ſeize goods, Sc. 
1 lyerton were of opinion, that the goods being in 

5 defendant's houſe, who is a ſtranger to the ex- 


ution, he is not bound to take cognizance of the 
* riff's intent in coming to make execution, and 
$ ſhutting the door was lawful; and although there 
as loſs to the plaintiff, yet it was. „ 
And it appeared not that the goods of the cogni- 
rs, which were in the defendant's houſe, came 
n ther ; and if they were taken by the defendant as 
reſpaſſor, the party whoſe goods they are, ' or the 
riff upon execution, may come within the houſe, 
the door be open, to ſeize them, becauſe the de- 


dant had them by unlawful meats. 
But if the defendant had taken them by lawful e, nor tlie 
ns, VIZ. by bailment or otherwiſe, neither the defendant takes 
WY Wl himſelf, nor the ſheriff, can come within the fn En b la- 
uſe to ſeize them; and therefore the ſhutting the N 

Was no cauſe of action for the plaintiff. + | + 

e this Williams agreed in omnibus, and that the wybere the fherii 
| riff might not break any man's houſe to make may not break a 


execution, 5 


ut | 


* 


nil Vf Tm I will be a little particular, though dnn 


hinted, be. confined to the breach of e 
| outward doors, intended. for the ſecurity 9 of 


ward door or window, in order to execute ' prog 
in a civil fuit: if he doth, he is a treſpaſſer; bu 
he findeth the outward door open, and entereth f 
way, or if the door be opened to him from 
and he entereth, he may break open in ward du 
if the findeth that neceflary i in order to executeh 
proceſs. | 7d. 


for ſafety and repoſe to himſelf and family; * h 
ſequently the officer in the cafe I have put, bein 
treſpaſſer, cannot be ſaid to be acting in thed 
charge of his duty, at the time and in the veyi 
fſtance in which he is committing a treſpaſs; ti 
- ſuppoſitions are inconſiſtent, . and: deſtroy each ol 
but if he findeth the door open, or gaineth admi 
from within, he having a lawful call to the plate 


the houſe, and conſequently may remove any. 
ſtruction he meeteth Wan! in . the bull 


| Auk: applied to the caſe of arreſts upon legal 

- ceſs, hath been carried as far as the true prindf 

of political juſtice will warrant ; perhaps def 

Phat, in the fcale of ſound reaſon and good pi 

--- + they will warrant: but in caſes of liſe we mul 
- >hows to rules well known, and long eftabliſhed. 


 Arreff. Chap, | 
execution, unleſs in the caſe of the king, or fo, 
contempt ; and thereupon Jadgment for the bed 
dant. 1 
One inſtance of their mitifters of juſtice mil 
viour, which hath been the ſubject of litigatt 
is that of breaking open windows or doors in ok 
to arreſt. And as this is a matter of oy 


Fol. Cr. Law 319. 5 
An officer cannot juſtify breaking open an 


The books ſay, that a man's ; houſe is bi f 


he certainly hath, cannot be a treſpaſſer in ente 


* came about. | 
The rule that every man's houſe is his al 


But this rule is not one of thoſe that will a 
"& any extenſion; it muſt therefore, as I have 


* 2 


ouſe, againſt perſons from without endeavouring to 
reak in. 42. | 
It muſt likewiſe be confined to a breach of the 
ouſe in order to arreſt the occupier, or any of his 
mily, who have their domicile, their ordinary re- 
lence there, For if a ſtranger whoſe ordinary re- 
lence is elſewhere, upon a purſuit taketh refuge in 
ie houſe of another, this is not his caſtle, he cannot 
aim the benefit of ſanctuary in it. | 
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The rule is likewiſe confined to the caſe of arreſts 


the firfl inſtance. For if a man being legally ar- 
ſted (and laying hold of the priſoner, and pro- 
duncing the words of arreſt, is an actual arreſt, 
uk. 79. Ventr. 306. 6 Med. 173. 7 Med. 8. 2Td. 
ym. 1028.) eſcapeth from the officer, and taketh 
lter, though in his own houſe, the officer may, 
on freſh, ſuit break open doors, in order to retake 
m, having firſt given due notice of his buſineſs, 
d demanded admiſſion, and been refuſed. 
And .let it be remembered, that not only in this, 
t in every caſe when doors may be broken open 
order to arreſt, whether in cafes criminal, or 
il, there muſt be ſuch notification, demand, and 
uſa}, before the parties concerned proceed to that 
tremity. | | 
The rule already mentioned, muſt likewiſe be 
fined to the caſe of arrefts upon proceſs in civil 
ts, oft, Cr. Law. 319, Oc. 


"1G. Mo Bo We 
County-Court. 


Hs court is no court of record, but only 
court-baron, and the ſuitors are judges. But 
i rediſſeiſin the ſheriff is judge, by the ſtatute of 
len, c. 3. and a writ of error lieth of his judg- 
1 O ment. 


It is as a court 
baron. 


* 


Aliter upon exi- 
gents and out 
lawries. 


_ ——— 1 Es es 1 ns 
or 9 4 1 * 
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ment. But as to the proclamation upon exigeny 
and proceſs to the outlawry, it is a court of þ, 
cord. ban | 
It u incident to The county-court is incident to the office of e 
the office of he- riff, and ſo is the entry of all proceedings ther; 
and therefore if the king grant the office of cl, 
ſhip of the county-court to M. and conſtitute 7,1 
ſheriff of the ſame county, it is a void patiﬀ 
though it be granted when the ſheriffwick is v 
cant, yet the new ſheriff ſhall have it, and in dM 
writs directed to the ſheriff concerning the cou 
court, the king ſaith in your county, and in ret 
of exigents made by him, he faith, at ny a 
held, &c. In falſe judgments it is ſaid, in yur f 
county you cauſe the plaint to be entred, &c. undr ii 
ſeal, &c. Allo in a precept of telt, to remon 
plea out of the court-baron into the county-can, 
it is that you ſummon, &c. that he be at your cu 
And it is the ſheriff's court, though the ſuitors i 
Judges. 
The ftile of the court is, Bucks, U 
firſt court of the county of Sir E. L. knight, ſti 
of the county aforeſaid, held at B. &c. 
| And the next court, the ſecond, and foal 
By preſcription Though it be ſaid commonly, that the ſuitor 
1 judges, yet by preſcription the ſheriff may be jug 
m_ There is a court called the court of the couny! 
the county palatine of Durham, and the fheif 
judge: and though in the county-court the {ui 
are judges, yet by preſcription it may be held u 
the ſheriff, 2& 3 Ed. 6. c. 25. Mod. Rep. J. 
Indictment As a court-baron by ſpecial preſcription mi 
. held before the fletbar ll. 
Indictment was brought of perjury in 2 pla 
pending in the county-court, in an Aon on th 
for 31. errors aſſigned were; firſt, it is faid hoo! 
plea was depending, as by juſticies or plaint enti 
and, ſecondly, it is ſaid, in the county - couſt "ſh 
before the ſheriff and ſuitors, and ſaith not 90 
which the court has allowed, 3 
Jariſaiftion of This court holdeth no ſuits of charters for 
the county-court or for inheritance, or to make ſeveral plaintz 
ANY 96 —_ one entire debt, nor any action to compel 7 


KY 
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eher an account, though it be under 405. becauſe 


the ſheriff cannot aſſign auditors, who ate judges of 
Lhe record; and the county- court is no court of re- 


d. 2 Inft. 380. 3 
"I . So defendant juſtified by virtue of a After there 


precept after verdi in the county-court to levy 3/. pleaded 
> 5. 2 d. but for that the now plaintiff had in that 
ourt pleaded freehold in juſtification of taking da- 
age-feaſant, it was faid, that by that trial a charge 
| pon the freehold is in queſtion; and after freehold hath no power 
leaded, they had no power to proceed in the cauſe, ** proceed. 
eicher directly nor collaterally ; and therefore the 
proceedings after ſuch plea were before no juriſdickion, 
ind void; and upon this exception, judgment was 
ziven for the plaintiff, : 
Alſo they cannot hold plea of any debt due by Debe. 
ecord, N 
Yet if the debt be 40 5. or above, and the plain- 
if will acknowledge in his declaration the receipt of 
o much as to bring it within 40s. in this caſe the 
plaint-is good: but he cannot ſplit a debt into ſe- 
eral actions, and if he do, the defendant may plead 
he ſame to the juriſdiction of the court; or may 
ave a prohibition to ſtay that indirect ſuit, or move 
or attachment againſt the ſteward, Id. ib. | 
| In action of treſpaſs there holden, no force ſhall Treſpaſs: 
e ſuppoſed, | | 
| It holdeth no plea of debt or damages to the value Fuficier. 
ff 40s, or above; but by ju/ticies. | | 
Nor of any treſpaſs with force and arms, becauſe 
ine is due therein to the king, and. no court can 
ſſeſs a fine, but a court of record. 2 Inſt. 311. | 
It is holden once every month upon a day certain, Time ef keep- 
de month being computed according to 28 days; ing '* 
nd the reaſon is, becauſe of the writs of exigents, 
hich muſt be proclaimed there. 9 Is 43 & % 
Ed, 6: c. 25, . J . | 
* It ſhall be lawful for the ſheriff of Middleſex, 
y his county-clerk, to hold his county-court, for 
he proceeding in purſuance of this act, on Thurſday 
n every week, at ſome place within the hundred of 
ulfton in the county of Middleſex, and on the firſt 
7 O 2 Tueſday 


196 


The cauſe, - 


| How it is a 
court of record. 


Place. 
Nortbumberland. 
Suſſex. 


Under-ſheriff to 


I . 


* 


County-Court. Chap. 0 


Tueſday in every month at ſome place within th 
hundreds of Jfeworth or Elthorne, and on the lat 
Tueſday in every month at ſome place within th 
hundred of Edmonton, provided the monthly coun 
of the ſaid ſheriff be held as has been accuſtome” 
Stat. 23 Geo, 2. c. 33. ſect. 2. ; | 

The county-court is kept once a month at a dy 
certain, becauſe the king's writs of exigents are y 
be proclaimed there, and the exigent is to be direchi 
to the ſheriff in this court, and he upon the ex" 
doth proclaim, or call the parties (ſued in coum 
above) to render their bodies, &c. or elſe to be out 
of the king's protection. And the coroners are u 
fit with the ſheriff at every county-court, there y 
give judgment upon outlawries. And as to th 
matters, the county - court is a court of record, Bu 
in London the judgment upon Urlaturies is given by 
the recorder. Co. Lit. 288. » 

This court may be kept at any place within th 
county at the ſheriff's pleaſure, but not out of it. 

The ſheriff of Northumberland is to hold b 
county-court in the town or caſtle of Abwick, ul 
in no other place. By Stat. 2 Ed. 6. c. 25. 

The ſheriff of Saſſex is to hold his county-cut 
one time at Chichęſter, and another time at Zeus; 
and fo by turns. . 

& The under-ſheriff of Middleſex ſhall, fix da 
before the end of every month, deliver. to the cout 
ty-clerk of the ſaid county three liſts, each contas 
ing the names and places of. abode of twelve petlony 
taken from the freeholders book of the county i 
Middleſex, as ſuitors to attend the ſaid county - co 
for the fucceeding month for the ſeveral div iso 
hereafter named, viz. one, lift for the bundred 
Ofſulfton, one for the hundred of Jflerworth and I. 
thorne, and one for. the hundred of Edmonton; a0 
the county-clerk ſhall cauſe the perſons in the fi 
lifts named, to be ſummoned to,attend the ſaid col 
at the time and place mentioned in the ſummon 
For each of which liſts the county-clerk ſhall ff 
the ſaid under-ſheriff 4 d. and no other ſuitor, ® 
cept the perſons ſo ſummoned, ſhall. have u 

OS | 
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the county- court held under this act; and no per- 

on ſhall be liable to be put upon ſuch lift, oftner 

an once in every year.“ 23 Geo. 2. c. 33. 

Ie original proceſs of this court, is ſummons, Proceſs, ſum- 
tachment and diftreſs infinite, A diſtringas or coun- mons, &c. 
warrant, is a precept iſſuing out for a debt un- 


Os. 
And the goods or chattels whereby the defendant Goods a'tached, 
ſo attached or diſtrained, the bailiff ſhall keep and not replevied. 
zem till the next county- court, except the defen- 
ant replevy the ſame by two pledges diſtrainable 
ithin the county: which pledges ſhall become ſure- 
es, that the defendant ſhall appear at the next 
punty-court, to anſwer the plaintiff in his plaint : 
t if he do not replevy the goods, and that the 
endant makes default at the next court (at the 
y given him by the attachment) the court ſhall 
ward the goods ſo attached to be forfeited, and ſhall Forfeited, 
ep the goods ſo forfeited, | 
So in diſtreſs, which muſt be plevied by four piares. 
ainpernors, i 5 
If the diſtreſs be mainprized, and the defendant Diſtreſs. 
akes default of appearance, the court fhall amerce 
e demandant and his mainpernors. And in both 
les the defendant ſhall diſtrain again to be at the 
xt county- court. 
And fo proceſs ſhall be made by diſtreſi infinite. 
For every default of appearance the defendant is 
ſttainable, till he come into court, | 
The goods attached or diſtrained in the county- 
urt (whether upon a ju/ticizes, or otherwiſe) ſhall 
forfeited on default of appearance by the defen- 
at, at the day given him by the process. 
It has been a queſtion, how execution ſhall be af- Of execution in 
recovery in county-court? not by capias is agreed, ourt- baron. 
cept in Wales. ag | ; _ | 
The ſafeſt way (in this court, and ſo in hundred 
rt or court-baron) is to have an executione' judicii 
rected to the ſheriff, &c. and then the ſheriff may 
ake execution, as in a court of recotd, by fieri | 
e Or levari, | : B 


fa 
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Dudes tem for Tf the defendant doth not appear the next coun 
_ h0n-appearance, after the diftringas executed, then there iſſues out: 
duces tecum to cauſe him to appear; and then a 
alias, and a pluries duces tecum, and ſo ad infinitun. 
Summons. The ſheriff may before any county- court away 
a ſummons to his bailiff, returnable within two a 
three days, at his diſcretion, to ſummon the defer. Wi 
dant by his goods, to anſwer, Cc. and if the baut 
return nibil, and the plaintiff removes the ſame h 
Pas. pone into the Common Pleas, the court ſhall not gu 
a capias. 4 Ji. 266. | 2 '$ 
The ſheriff, before the next day after his election 
muſt depute and conſtitute a county-clerk to key 
the court; and the ſtatute 1 Hen. 5. c. 4. prohibi 
ſuch a county-clerk to practice as an attorney in th 
County-clerk. ſame year. And this county-clerk ought to retun 
no plaints (except in caſe of re;levins) out of court 
but in full county ſedente curia ; yet it is now date 

otherwiſe, ap 5 
Adjournment of And at the adjourning of every court he mit 
= court to 3 appoint a day certain for the next court, to the i. 
my Cera tent the country may know at what time to reot WA}, 
thither, to hear the king's writs of ex:gents and pm 

clamations read. 


Replevin® A replevin may be either by writ, or by plaint Wen 
Replevin by Replevia is a writ, and lieth where any mi bert 
writs diſtrains another for rent, &c. then he who 156 


| ſtrained, ſhall have this writ to the ſheriff call Tile 
Pledges, replegiari facias) to deliver to him the diſtreſs, a 
ſhall find ſureties to purſue his action; or if he pub her 
ſue it not, or it be found and adjudged againſt hin 
then he that took the diſtreſs ſhall have again ti Com: 
diſtreſs; and this is called the return of the bea 
and in ſuch a caſe lies the writ de retorn' buli, 
This is when goods are replevied by writ, and b 
| the Common lx. waar 
1. By writ. This writ is viſcountiel, and in nature of a jiſh 
cies, in which the viſcount ſhall. hold plea to 
value, and is not returnable; but it may be remoſd 
Pone, into the King's Bench or Common Pleas by pont: 
the plaintiff without cauſe, and by the des 
: | k 
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Mat: Meſt. 2. c. 2. | : 
If a replevin be ſued by writ, and the ſheriff re- 
urn, that the cattle are not to be found, then a 


nd if a Nihil be returned, then an Alias & Pluries 
thernam, and thereupon an Exigent. 

If the. defendant, upon the Retorn* Habend ad- 
udged for him, cannot have return of the beafts ; 
nd upon the Retorn? Habend the ſheriff return, that 
he cattle, firſt taken, are dead, he may have a Scire 
acias againſt the pledges 3 and upon Nihil returned 


if, for inſufficient pledges are no pledges. Brotunl. 
Leb. 168. Co. Lit. 145 | | 
arlbridge c. 21. 52 Hen. 3. 
Tze ſheriff by phint made without writ may, 
ither by parol or by precept, command his bailiff to 
Jeliver the goods or cattle, i. . to make replevin of 
hem. 2 J. 139, 140. 3 Ni 
When the diſtreſs is taken and impounded rwithin 
liberties, which have return of writs, the ſheriff 
uſt make a warrant to the bailiff of the liberty to 
make delivery; and if he will not, the ſheriff may 
nter and do it. If the diſtreſs be taken aut of li- 
erties, and impounded within, the ſheriff, upon 
plaint made, may preſently enter, and make deliver- 
ance, 3 [n/l, 139. 


comitat',. 2 Int. 105, 194. . Nl og 1 

If the beaſts be imparked in a cloſe incloſed, which 
ad a gate open, and the fheriff comes to make re- 
plevin, and the owner ſtands at the gate to ſtop him, 
be may break the cloſe to make replevin. 2 Rel. 
At. 565. b. 20 Hen. 6. 30. | 


* 


lo the cattle may not periſh. Keb. Rep. 205. 
| Ea O 4 OO 


ith cauſe ſhewn in the writ. 3 Inf. 339, 340. | 


3thernam ſhall be awarded againft the defendant ; Vicbernam. 


on that, he may have a Scire Facias againſt the ſhe- Scire Facias, 


Replevin by plaint, is by force of the ſtatute of 2. By plaint. 


If they are impounded in a caftle or houſe, the Sheriff may 
heriff may break it, and make replevin, and he can- break catile, 


fe, or cloſe, te 
vt return he was reſiſted, for he may take the Poſſe male m0 ogg 


For neceſſity the ſheriff may enter a plaint before Replein made 
bimſelf, and after return it in the county court, that preſently., 


i 
4 
I 
{ 
| 
} 
ö 
| 

| 

| 


+ -PFitbernam. 


gle 


What is 2 good 


return in a re- 


Coutity-Court. Chap 


He may take a plaint out of the county-court, wy 
make replevin preſently, and not ſtay till the ni 


county court, which is holden from month to mont. 


Cattle being diftrained for rent or damage ferm 
&c. the owner of the cattle muſt go to the County 
clerk (or ſome. (a) deputy in the county fob the 
granting of replevins) for a replevy, to be diret 
to the bailiffs to replevy them; and the party mil 
be bound in an obligation to the viſcount to proſesm 
his action againſt him or them that take the cattle, o 6 
make return of the ſame cattle to the diſtrainer, if 
by juſtification or avowry do recover: and if he pur 
it not, or it be found againſt him, then he that took th 
diſtreſs ſhall have again the diſtreſs, and ſhall hay 


a writ from above, de Retorn Habend in ſuch ck, 


If the goods cannot be taken by the firſt repleri, 


then iſſues forth an Alias, then a (b) Pluries, tha 


a Toties, then a Withernam. If the ſheriff retun, 
that he cannot replevy the cattle becauſe that thy 
are cloined, (or he cannot have the view of then) 
for the ſheriff muſt make enquiry if the return k 
true; and if fo, then he muſt make a precept to th 
bailiff in Mibernam, i. e. to take as many other at 
tle, and he may have an Alias and a Plaries Millu. 
nam, and fo in Infinitum, but hath no other rem 
in the county, unleſs againſt the pledges, and (i 
default thereof, againſt the bailiff ; and if he be ud 
able, then againſt the ſheriff. Sce Wt. 2: c1 
Co. Lit. 145. WEBS, W 

This ſort of replevin may be returned out of it 


county into the court of Common Pleas by Record 
fac Loguelam. Weſt. 2. C. 2. 


The ſheriff upon a Netorn Habend may enquit 
the kinds of the cattle, if the count or avowiy K 
unce rtain. Leon. 193. pl. 277. vant. wet 
In a replevin, no ſuch beaſt is not a good retutt) 
but bra/ts- eloined, or ro body came on behalf of tit pi 
tiff, to ſhew the beafls, 020M 
(a) 1 & 2 Phil. & Mar. chap. 12. F 
Tue Plurics replevin ſuperſedes the proceelup l 
the ſheriff; otherwiſe of a Recordare. R. Rim. ON 


19 Vin. Abr. 4. . gel 


RE... Cbunty Court 
Sheriff on replevin of goods ſaith, that none came 


\ ſhew him the goods, it is a return, for he 
znnot know the noods without Neue of the e 


Leb. 184. pl. 166. 
If F: S. x7 a replevin to the ſheriff, and ſhews: Sheriff makes re+ 
im the cattle of J. N. and faith, they are his cat pu of 332 
e, and he makes replevin of the cattle, he is a treſ- paſſer, — 
ifſer to J. N. and che ſheriff may have an action of 
eſpaſs againſt J. S. for his falfe information; for 
ze ſheriff at his peril muſt take notice whoſe cattle: 
ey be: but if there be any fraud in the matter, he 
ay aver that. 3 Hen. 7. "Pp Hen, Lo Breu. 
13 Vin. Abr. 541, pl. 5. 
17 a man have judgment to hae a return upon x Writ of ſecond 
pnſuit in a replevin, and the plaint ff brings a ſe- deliverance. 
nd del: ranch, this is a'Syper/ededs of the return; 
the defendant in the replevin ſhall have a writ 
enquire of damages: but if he have judgment in 
- ſecond deliverance, thencit ſhall: be returned ir- 
pleviſable, and he ſhall recover I E 


12 1 b27 | 
if wh return n gi in another 8 or that 


e bailiff of the liberty returns Elongata, or that he 
n't have the view; in all theſe Caſes a i chernan Wihernem. 
ill be awarded. Co. Rep. 145. 5. 
The writ of Mibernam ought: to rehearſe the re- 
rn of the ſheriff. 
At Common law a man might have been ronſulled No more reple- 
replevin, and have had new ones in Infinitum. vin after nonſuit, 
t Wft. 2. c. 2. reſtrains the plaintiff for having 8 _ 
y more replevin after nonſuit; but gives the writ _ 
ſecond deliverance. Colt 2 Int. 240. This writ 
a Superſedeas in law to the cri, that he make 
return to the "defendant on he former nonſuit. 
Infl. 341. But *tis e r on a writ of 
quiry. Salt. g5.' pl. 6. 12 Mad. 546. Palm. 
3. Danv. Abr. 41. 5. pl.6. Keil. 92. 5. pl. 
18 Vin, Abr. 596. pl. 20. Note; tis aid this 
it of ſecond — is taken away by a fta- 
te temp. Char. 2. Quær e Compl.' Sber. 74 e 
In a feplevin, if the proceſs continue until a Plu- Wee 


$ iſues out of Chancery, and the: ſheriff return up- 2 era 


a on property. 


202 Cotnty-Conrt. Chap; 
on this in B. that the defendant claims proper 

although no day is expreſly given by this writ to tt 

parties, but to the ſheriff only, to excuſe his con 

tempt for not ſerving the proceſs before; yet ua 

the return of this writ the parties may appear ay 

| plead, v:z. the plaintiff may declare, and the & 

ſendant may plead to it, and it ſhall not be em 

neous, for there is no other writ to be ſerved 1. 

| ter this writ; therefore if the parties might n 
| plead upon this, it would be a great miſchief, v 
if the Pluries be returned in Mich. term, and if 
thing is done till Zafer afterwards, yet at this ten 
the parties may appear and plead if they will, A 
Abr. 581. M. 403. pl. 537. 18 Vin. Abr. 5h, 


Where vpon the Where the defendant, when the ſheriff come b 
_— SY make replevin, claims property, the ſheriff cam 
* PI proceed ; for *tis a rule in law, the property oughty 
be tried by writ: therefore in that caſe, where th 

trial is by plaint, the plaintiff may have a with 

prove the property, directed to the ſheriff to try th 

property; and if it be found for the plaintiff, ti 

ſheriff is to make deliverance ; if for the deſendu 

then he can no further proceed. Co. Lit. 145. l 

And to try the property, the ſheriff ought to talk 

with him the Keepers of the Pleas of the Crown, I) 

I 9 | 

* ton i replevin the plaintiff claims property, and the 
upon a Writ iſſues to the ſheriff to try the val 

2 Keb. Rep. 550. pl. 279. — 4 

| Servantsmay not Note, that the fervant may not claim property i 
claim it. his maſter, nor a ſtranger cannot claim propertj 
but the ſheriff ought to make deliverance, notwitk 

ſtanding the ſervant's claim, and but one deſendal 

may claim property. Camp. Sher. 714. 

Where one ſues a replevin, but hath not thei 

livery of the goods, and the other avoweth, and 

plaintiff ſheweth the defendant is yet poſſeſſed of ii 

| goods, &c. and prays that the defendant may N 
Gagedeliverance. deliverance ; then he ſhall put in ſureties and pr 
Any for the deliverance, and a writ ſhall go forth fot 
ſheriff to deliver them. To 489 BY 

he 4 " 


hap. 5. Cottnty-Court. 203 
| Where the replevin is by plaint, there it may be 

moved out of the county into the Common Pleas by | 

W..,rJare, and the ſheriff hereupon is to ſummon Recordare; 

e other party to be in the Common Bench, or B. R. 

2 day certain; and of all this he is to make cer- 
kate under his own ſeal, and the ſeals of four ſuit- 

$:of the ſame court. b | | 
| In replevin the ſheriff ought to take two ſorts of Two forts of 
edges by the Common law, pledges 10 proſecute, pledges in reple- 
d by the ſtatute pledges to make return. Co. Lit. = 


1 | TY 

| And note, the ſheriff muſt take ſureties, and not a 

wn, I 5 | 

| Therefore where one brought a replevin, and the No pawns 
alue of the goods taken was 20s, and the bailiff 

jok 3/1. 105. for pledges, and not ſureties, the party 

ought an action on the ſtat. V. 2. and reſolved. 

at the action lay, T. Jones 378. 
If pledges of Proſeguendo are not found, and judg- 

ent given, the proceſs is erroneous. 9 Co. 71. | 
But theſe pledges may be found to the ſheriff, or When pleages 

court, at any time before judgment, but not af- may be found. 


=” 2a TT JP C97 * * 


r. BY « - D 

But at this day the ſheriff, or the bailiff in his Hos given at this 
ame, is to take a bond both of the pledges and of the dan. 

rty too, at the time when the replevin is granted, 

dth for proſecuting the ſuit, and alſo to make a re- 

rn, Cc. according to the condition. Treat. Diftr. 


SS „ T9r—<-xuwuw—_vzx.vX = x. x 2.22... 


If upon the writ to have return of the beaſts of the Sire fac againſt 
edges the ſheriff return Nihil, then may the plain- the ſheriff upon 
ff have a Scire Facias againſt the ſheriff, to return z wn of ni. 
m ſo many beaſts, or ſo much chattels; and ſo of a 

uliff of franchiſe, _ Co#. Mag. Cbart. 340. | 

But as to the pledges to male return, they are given anion v. vie 
the ſtatute of V. 2. c. 2. and an action is given 

ainſt the ſheriff if they are not found ; but this 

des not make the proceedings erroneous. By the 

court. ? - # Jones. 19 Vin. Abr. 4. „ 4 5 
Pledges in replevin on Netorno Habende were not On a Retorn' Ha- 
en by the ſheriff, according to the ſtatute of V. 2. bend. 

2, after the plaint was moved into the Common 


Bench 
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Bruch by Radar yet pledges may be found by th 
couit,, For the pledges given by the ſtar. of . 2 
dre only to give temedy 11 the ſheriff for hy 
neglect, and the pledges may be found at any iim 
—_— We e Cor. 594. . 10. 19 Vs 


SST # 4 — * 


4. 

Withernam, If a Iithernam be ied for the plaintiff of tf 
Return. beeaſts of the deſendant, and the ſheriff returns he hy 
tanken the beaſts of che 'defendant in Mithernam, bit 
_ none comes from the plaintiff to have them. A 
now the plaintiff prays a writ to the ſheriff to d. 
liver the Mitberuam to him; and the defendant pry 
that the plaintiff gage deliverance, and' faith, thi 
part of the beafts which he took” are dead by th 
default of the plaintiff,” and the remnant he is rex 
In what caſesthe to deliver, Id this caſe the plaintiff ſhall not hem 
plainti® hal 90t. delivetsnce of -the NMitbernam to him, but it tl 
remain in the cuſlody of the ſheriff, until à vii 
iſſue to the (hvriff for the plaintiff” to have deliver: 
ance. of his beaſt, and then it ſhall come in dehaif 

in whoſe default the beaſts are dead. 44 Af; rs, 
Mets I J. h. be ſheriff, and the diſtreſs be tales 
by him, there the writ ↄr plaint ſhall be in comma 
form; nam ing the ſheriff by bis Chriſtian name m 
- - ſur6ame, hich J. 8. too, and not which you thk 
And the ſheriff in er —. to make delive 

6 

Delivery by the A uw; "AO SN HOT ws . 100 ewes and 
Heriff muſt be wethers, and it doth not appear how many there x 
Ls of | ewes, and how many there be of wethers; th 
©» ” ſheriffiis bound to make Activity of the ane fatto 

of the'othery for the delivery of the ſheriff myſt k 
according t6 the writ, Er. and the declaration Wa 
| held ill. But \ewes, without addition, bad ben 
M 0 0d. | and the ſherfF muſt have deliver 
the ons fon! 100 the other: if the writ be fot it 
„the theviff cannot deliver wetbers. 80 if f 
black horſes, the ſheriff eannotidetiver whiite, but! 
ſubje& to aQion on the caſe, - 33 89. 76 
5 78 Vi. le. 500. fl. 100. | 
Bot notwickaboing this als, it us to be bo | 
fertled hat 1 declaration in replevin being wy 


8 1 


Wy R 4 
„ 4 2 
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8 


a general intent is ſufficient, eſpecially. if it be after 


verdict. 4 Bas. Abr % ͤ ne 
hs where a replevin was brought, g, defend? 
pit bona £5 catalla, ( vin.) quandom parcel!” lintei 
quandam parcel papiri, defendavt avowed for rent; 
d after verdi& for the plaintiff, exception was 
ken in arreſt of judgment, that the declaration was 
xcertain in not ſpecifying the quantities contained 
the parcels 4 and Parker C. J. who delivered the 
inion of the court ſaid, that the declaration would 
doubtedly have been ill on demurrer, but that the 
fendant having avowed: the taking the goods in the 
laration, the avowty had cured the defect, as 
ereby both parties were agreed what the goods 
re; and the defendant himſelf hating prayed 2 
turn of them, there was no -contraverſy. between 
m and the plaintiff about them ; and;to oblige te 
intiff to a greater certainty, would have been of | 
ſervice to the defendant; for if he du, demanded 
do reams of paper, and proved only-gne, he muſt 
over ; and as to the difficulty of ;dthivering the 
ods upon - a Netorne Hlabende, he faid there was no 
ight in that objection, for, the ſheriff, when he 
me to make a return, might have. the defendant's 
ſtance to ſhew him which were thetgogdsy, and he 
ps not obliged to execute the writ; without ſome- 
ly attended to point out the things he was to de- 
er; and in this cafe that of All 33. was fully 
nſidered and over- ruled. Did. 387). 
See ſtat, Neft. 1. 3 Ed. 17. But he ought firſt 
r 80 the cattle or goods be delivered to 
Sire Fucias againſt the defendant, us late ſheriff, The ſheriff, 
the ſtatute of Wiſminſter the 2d; For want of 9uty in taking 
ting: pledges. on a replevin. The Sens Facias ſets inn ele 
that one Milliam Points brought replevin againſt 
plaintiff, and that the defendanti:#tplevied the 
ds, and delivered them to the plaintiff in replevin, 
which there was a Rocordare to remove the plaint 
o the court of King's Bench; and thereupon the 
endant, as bailiff, avowed for damage - ſeaſant, on 
ich there is judgment by default againſt plaintiff 
| and 
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and his pledges, to have a return of the cattle yi 
damages, on which iſſues a Ret* Habend', on wii 
the ſheriff had replevied, and delivered the gu 
without taking any pledges either to proſecute o y 
return the goods, againſt the duty of his office Mil 
the ſtatute ; then a Scire Facias iſſues againſt MR 
ſheriff why he ſhould not tot bona & catalla, K 
or the price thereof render to plaintiff, and demm 
tot vel tanta, or the price thereof, for not takin 
pledges ; and the ſheriff pleads that he took go 
but does not ſay the ſame goods as in the dec 
tion, and took ſufficient pledges, viz. the piu 
and F. S. who entered into bond, with conditio 
proſecute with effect, and makes a return of wil 
goods, but does not ſay the fame goods as in 
declaration, to which plea there is a demurrer, 
And by the court: Judgment pro quer', becauſe wi 
defendant has not pleaded ad idem; for it appears i 
goods are different, and not the ſame as in thei 
claration: and they held that replevin bonds we 
good and legal, both to proſecute and to make ret 
and have been held fo, and held that one pledge wil 
the plaintiff was well. Forteſc. Rep. 331. 
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County Court, 


At the county court of T. 7. eq 
late ſheriff of the county of S. aforel 
holden at C. in and for the ſaid cout 
the day of in the 
year of the reign of our ſovereign 1. 
George the the Third, now King of 

+ Britain, and ſo forth, and in the yea! 
our Lord 1764, before R. L. and J. 
ſuitors of the ſame court; it is thus 
tained amongſt other things, 


| J. 7..eſq; complains againſt V. M. eſq; d 
plea of taking and unjuſtly detaining cattle, 
wit) of beaſts of the ſaid J. d 


Fo wit. 


* - - — — 
— — 
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hap. 5- County-Court. „ 


5 | 
g ce, and ſo forth, againſt gages and ſafe pledges, 
" | John Doe, 
"= Pledges of the proſecution are and 
H 15 W 
1 : 


F. P. eſq; Sheriff. 


— 


Varwickſhire, 1 13 


" to wit. | Pap fps 
' S. . B. knight, ſheriff of the county aforeſaid, 
| = the bailiff of the hundred of H. and alſo to my 


ailif F. 8. for this turn, and to each of them, 
dintly and ſeparately, greeting: Whereas J. P. 
th found me ſufficient ſecurity, as well for proſe- 
üting his claim, as for returning his beaſts, namely, 
e ox, which F. C. took, and unjuſtly detains, as 
is ſaid, if a return of them ſhall be adjudged. 
herefore I command you, and each of you, jointly. 
d ſeparately, on behalf of the King, that you cauſe 
d be. replevied and delivered to the aforeſaid V. P. 
is aforeſaid ox, (or his beaſts aforeſaid, if ſeveral) 
nd that he puts by, or, &c. by ſureties and ſafe 
ledges, the aforeſaid F. C. fo that he be at my next 
punty court, to be held at, &c. to anſwer the 
foreſaid . of the plea of taking and unjuſtly de- 
lining his ox aforeſaid, and in what manner, Cc. 
du cauſe. to be certified to me, at my next court, 
r, Cc. under the pain to be incurred. Dated un- 
r the ſeal of my office, the day of, &c, 


By me Sir A, B. knight, ſheriff, 


If this replevin be granted by the deputy, then he 

uſt ſet his name to the replevin, thus: 

By me J. A. one of the deputies 
of the ſaid ſheriff, according to 
the form of the ſtatute. 


2 


— — 
- — 


When ſuch a replevin is granted, there ought to Bond, 

a bond taken of him to whom it is granted, or 

ſome other for him, with one or more ſureties, 

at he will proſecute the replevin. And by ſtat. 
| | | 11 
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. requeſt and colts of the avawant, or perſon makin 
cognizance, aſſign the bond to the avowant or perly 


_ and ſeal, in preſence of two, &c, witneſſes. Tis 


Bond taken by a, Debt upon bond, Upon Qyer it appears, that th 


ſheriff to make 
return of cattle . 


replevied, good, 


dy the delivety of the ſaid gelding, that then, &. 
and upon this the defendant demurred. And it vn 


their own names from the plaintiff, and two reſo. 


fo indorſed be duly ſtamped before any action brougk 


W/tm. 2. to take pledges ; ſo that ſuch bond tabs 


T1 Geo. c. 19. for the more effefiual ſecuring the pq 
ment of rents, and preventing frauds by tenants, 1 
ſheriffs, Cc. having authority to grant repleyin 
ſhall in every replevin of a diſtreſs for rent take i 


fible perſons as ſureties, a bond in double the vily 
of the goods diſtrained, (ſuch value tp be aſcertaing 
by the oath of one, Sc. credible witneſs, not iat. 
eſted in the goods or diſtreſs, which the perſon grat. 
ing replevin is to adminiſter) conditioned for pry. Wl 
ſecuting the ſpit with effect, and without del, 
and for duly returning the goods and chattels i 
trained, in cafe a return ſhall be awarded before ay 
deliverance be made of the diſtreſs. 4 

And the ſheriff, Ic. taking ſuch bond, ſhall, at th 
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aforeſaid, by indorſing it, and atteſting it under ha 


may be done without ſtamp, provided the aflignme | | 


thereon ; and if the bond ſo taken and affigned h 
cover in his own name. And the court where, N AP 
may, by rule, give ſuch relief to the parties accort io 
ing to juſtice, ſuch rule to be a defeaſance to h HK 
bond. 11 Gee. 2. c. 19. ſef, 23. 


condition was, that if the defendant Criſſip ſhoull 
appear at the next county - court, &c. and proſecut 
his action with effect againſt J. S. for wrongful 
taking and detaining of bis gelding, and ſhould mil 
return thereof, if return ſhould be adjudged, 1 
ſave harmleſs the plaintiff Blackerr, ſheriff of, &. 


argued, that this bond was void by the common lay, 
for the ſheriff had not power before the ſtatute d 


before the ſtatute of Heſim. 2. had been withol ik 
doubt void: and therefore it ſhall be void now, re 


| the ſheriff has no authority by the ſtatute for thy the 


practice, 


Cap. 3. County-Court. 
ale. Ser Dein 434. Earch 51. Kal. Rep. 
314. But, per Holt Juſtice, there are two ſorts of 


he pledges of profecuting were at Com- 


inted by W/m: 2. c. 2. by which ſtatute an ac- 
— lies ket the ſheriff if he omits to take pledges, 


or if he takes thoſe that are inſufficient ; for the 


ugh in the county-court, &c, Scire farias will 
ot lie againſt the pledges, becauſe theſe are not 


2 ounded upon a record ; yet there the party may 


he party has no remedy againſt the gage, as he hath 


reties. And plegii in the old book ſignifies ſure- 
ies. And this practice of taking bond, inſtead of 
pledges, is antient uſage. But (by them) the queſ- 
ion will not be in this caſe, whether the ſheriff can 
ake a bond inftead of pledges? as it would have 
een, if the party had brought an action againſt the 


| heriff for not having taken pledges, and the ſheriff had 
leaded, that he had taken this bond; but the queſ- 
t ion now is, Whether this bond ſhall be void? And 
h y the whole court, The bond is not void. At Com- 
b aon law it had been void, becauſe it had been to 
1 ive the ſheriff harmleſs in making replevia by plaint, 
/ hich he could not have done beſore the ſtatute of 
„nh. c. 21. and alfo that the defendant ſhould 


duld not have taken pledges; and therefore he would 


ow it is the duty of the ſheriff to take pledges) to 
lake return, and alſo to replevy by plalnt 3" there- 


mon law, but thoſe de Returns Habendo were ap- 


durts of record, and every Scire facias ought to be 


WWocainſt the pledges. And (by him and Trely Chief 
= uſtic:) ſuch a bond will anſwer the intent of the A bond is a 
ute that requires pledges, for the obligors are pledge. 


ike return of the cattle; to do which the ſheriff 


ave done what he ought not to have done. But 


re the bond is lawful, For, by Publ Juſtice, 
here the ſheriff takes a bond or promiſe,” te keep gen 
a harmleſs in the doing of a lawful act, the bond fteriff harmieſs, 


pledges, Plegit de Proſequrnds, and Plegii de Retorno Pledget, 
Funends, T 
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arty may have a Sire factas againſt the pledges, Scire facias a- 
— the ſuit is in any court of record, And gainſtthepledges, 


Ws... precept in nature of a Scire facias againſt the A gage is not a 
e and this is the reaſon why the ſheriff can- pledge within 
o take gage inſtead of pledges. 1 Cro: 446. For ws 


to ſave a 


- 
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or promiſe is good; but if it be in the doing of u 
which he ought not to do, the bond or promiſe i; 
void, and againſt law. Lord Raym. 278. 0 
For form of a bond in replevin, and aſſignment th. ü 

of, ſee Appendix, No. | 3 
Replevin bonds Theſe bonds, called replevin bonds, are given » 
good and allow- ſecure pledges of both forts, pledges to make a u. 
able by law, and turn, and pledges to proſecute ; and bonds are nor 

uſual and com- 1: | 

mi in lieu of pledges. Here was debt on a replevin bony RG 
N brought by the ſheriff, and the condition was, to a. (WM 
pear at the next county-court, and there to proſe. 
cute her action with effect, and to make return « 
the goods and cattle, if return ſhall be adjudgedh 
law, and to indemnify the ſheriff for granting t 
replevin, and delivering the cattle. 1 
Defendant pleaded that ſhe did appear at the neu nn 
county-court, and proſecuted there, and no retun i 


there adjudged. 1 
Plaintiff replies, There was a Recordari ſuu . 
loquelam into the court of King's Bench, but the &: 0 
fendant did not proſecute in the Common Pleas, : 
a return adjudged againſt her, and that ſhe had vt p 
The effect of a returned the goods. By the whole court : This a 7, 
| replevin bond. is nought, for it is not enough to proſecute in H «. 
county-court, but ſhe muſt follow it; and if a run he 
be adjudged in any court, it is enough, for the o 
dition is to go to the end of the cauſe : and bei no 
the court to be a lawful bond, and ſuch is the u de 
courſe now. Forteſe. Rep. 209, 210. Fitzgit. , 
4 Bac. Abr. 377. | | | to 
Debt on replevin bond, and upon Oyer the cu 
tion appeared to be, not only to proſecute with vas 


feR, and to make a return of the goods if a retil 

be adjudged, but alſo to indemnify the ſheriff aii 

| all damages, by reaſon of granting the repre; 
Plea performavit Plea, that he performed all the conditions. . | 

omnia, ill. court and counſel agreed the plea was nought, "ll 

he ſhould plead he did indemnify. e ar 

Court Judgment for the plaintiff. "_ 

Repleria bonds Court : Replevin bonds held to be good, and i 

good, their effect. given to ſecure pledges of both ſorts, as wel 

proſecute, as to make a return. The foundation 


2's : 
f 28 9 2 
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| want of taking pledges on a replevin. | 
Replevin bonds are now affi2nable by 11 Geo, 2. 
c. 19. atteſted under the ſheriff's hand and ſeal, in 
preſence of two credible witneſſes, and may be done 
= without ſtamp, ſo that the aſſignment be ſtamped 
deore action brought thereon, Remedy therein by 


rule of court. Forteſe. Rep. 210. „ 


was debt on a replevin bond brought by the ſheriff, 
and the condition was to appear at the next county- 
court, and there to proſecute her action with effect, 
and that ſhe ſhall, and do make return of the goods 
and cattle, if return ſhall be adjudged by law, and 
to indemnify the ſheriff from granting the replevin 
and delivering the cattle : the defendant pleaded that 
ſhe did appear at next county-court, and proſecuted 
there, and no return was there adjudged. The 
plaintiff replies, There was a Recordare facias loque- 
lam into this court, but the defendant did not pro- 
ſecute in C. B. but a return was adjudged againſt 
her, and that ſhe had not returned the goods. 
By the whole Court : It is a naughty plea, for it is 
not enough to proſecute in the county-court, but 
Wt ſhe muſt follow it; and if a return be adjudged in 
any court, it is enough, for the condition is to go 
to the end of the cauſe, Forteſc. Rep. 361; 
Upon conſtruction of the ſtat. of Meſim. 2. c. 2. it 
was held, firſt, that an action of the caſe will lie 
againſt the ſheriff for taking inſufficient pledges, and 
is a proper remedy to be purſued ; for though it is 
not particularly mentioned in the ſtatute, as being a 
fort of aCtion, but little in uſe at the time of making 


de an eaſier and more expeditious method of proceed - 
ng. Beſides, it appears from Cro. Char," 446. 0. 
878. that caſe will lie for taking no pledges at all; 
nd the action ſeems to be equally proper where in- 
ufficient pledges are taken, eſpecially as ſuch pledges 


2 
this was a, Scire facias againſt the defendant, as the : 
late ſheriff, by the ſtatute of Meſtminſter the ad, for 


Theſe bonds are given to ſecure. pledges of both The effe of re- 
ſorts, pledges to make a return, and pledges to pro- Plevin bonds, 
ſecute; and bonds are now in lieu of pledges. This 


It, yet of late it is become frequent, being found to 


= | are 


Nonſuit. 


ä ian If falſe judgment be given in any other court 
Recordari facies baron than in the ſheriff's county-court, then the 


will lie againſt the ſheriff for taking inſufficient 


- the value of the diſtreſs. So if there be a judgment 


 County-Court, Chap. ;. 
are always conſidered as none, according to 2 bf, 
340. Adjudged upon a writ' of error out of the 
county of C. B. in an action brought againſt the 
ſheriff of 1diddleſex. 16 Vin. Abr. 399. pl. 4. Se 
4 Bac. Abr. 378. 885 EE. 
| Secondly, It was held that an action of the caſe 


pledges, ſetting forth a return, Habend awarded, 
and an Blongat returned, without firſt bringing 2 
Scire facias againſt the pledges taken; for though (o Wl 
ſome books mention ſuch a previous ſtep, yet as the WA 
ſtatute does not direct it, nor does any caſe fay it ii Wl 
neceſſary, it would be hard to require ſuch a cir- 
cuitous way of proceeding. Accordingly the jude- 
ment given in the court of C. B. againſt the ſheriff 
was affiftmed. 16 Vin. Abr. 400. pl. 5, * 

If the ſheriff delivered goods, and the plaintiff be- 
come nonſuit, if the defendant be ready in court to 
avow the taking, how he ſhall make his avowy, 
Dalt. Sher. 508, Cc. and the ſheriff muſt inquire of 


<A A wy mw wc on 


upon a demurrer. 


writ of falſe judgment is called Accedas ad curian. 
By this writ the ſheriff muſt make a record of 
the plea a ſuit, in the preſence of the ſuitors, and 
annex the record ſo made to the back of the writ, 
and return and certify the ſame under ſeal, and the 
ſeals of- the four ſuitors. | ll 
Note; Nothing but the plaint ſhall be removed, if 
they be at iſſue. 
It's a good return, that after the receipt of the 
writ, and before the return thereof, no court wa 


(a) 2 fl. 340. F. N. B. 74. (F) Br. Sci. fa. 3. 


2 H. 6. 15. Raft. 569. 5. Co. Ent. 637. Skin. 20 ou 
If the ſheriff upon a replevin takes pledges de Retors' He. "PPE 
bend”, and upon a return awarded, returns 2d 4weri py 
Elongata ſunt, and then a Scire facias is brought againk _ ut 
the pledges, and a Nihil is returned, an action lies again nde 


the ſheriff; or, I may have an action againſt him upon fog 
geſtion of this matter. 16 Vin. Ar. 400. iy won, 
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holden, or that the Lord would not hold the court, | 

or that the ſuitors would not deliver him the record. 
George the Third, by the grace of God, of Great Recerdari facias 
ain, France, and [reland, King, Defender of the ulm. 
Paich, Cc. to the ſheriff of S. greeting. We com- 
mand you, that in your full county you cauſe the 
plaint to be recorded, which is in the ſame county, 
without our writ, between J. J. eſq; and V. M. 
eſq; of the cattle, goods, and chattels of the ſame 
J. taken and unjuſtly detained, as it is ſaid, and 
that you have the ſame record before our juſtices at 
IW:/tminfter, from Eafter day, in fifteen days, under 
your ſeal, and the ſeals of four lawful knights of the 
ſame county, of ſuch as ſhall be preſent at the ſaid 
record; and that you' prefix the. fame day to the 
parties, that then they may be there ready to pro- 
ceed in the ſaid plaint as ſhall be juſt, and have you 
there the names of the ſaid foar knights, and this writ. 
Witneſs Ourſelf at F/tminfter, the * day of 
| in the year of our reign.. 


Let this writ be executed, if the ſaid J. deſires it, 
and not otherwiſe. 


The ſheriff muſt openly read this writ in court, 
and return the fame under his own' ſeal, and the ſeals 
ef four ſuitors, and to ſummon the defendant to ap- 
ear at the day of the return. 


By virtue of this writ to me directed in my full The heriff*s re- 
oounty, held at C. in the county of S. within men- turn indorſed, 
tioned, on the day of in the 
ear within written, I have cauſed the plaint to be 
ecorded, which is in the ſame county, without the 
King's writ, between the parties within written, 
ybereof mention is within made, which ſaid plaint 
appeareth in a certain ſchedule to this writ annexed. 
\nd I have that record before our Lord the King's 
juſtices at fi minſter, at the time within mentioned, 
nder my ſeal, and the ſeals of R. L. J. D. N. G. 
and N. H. four lawful knights of the ſaid county, 
Who were preſent at the ſaid record; and I have 
52 prefixed 


 ſhewing the pro- 
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| prefixed the ſame day to the parties within Written, = 
that then they may be there ready to proceed in the 


ſaid plaint' as ſhall be juſt, as within I am com. 
manded, J. P. eſq; ſheriff 


The ſheriff may ſend. an Kaden ad curiam by 2 
ſervant, and need not deliver it in perſon. 3 L*. 
Rep. 249. pl. 70. So ſaid by Hale Ch. Juſt. 


Sheriff may julti- Treſpaſs for taking two bullocks, Sc. of the 
fy by grant of a plaintiff. The defendant, as to all but the taking 
— — pre the ſaid bullocks, pleads Not guilty 3 and as to te 
perty of the taking them, he juſtifies,. for that before the taking, Wl 
goods to be in the other defendant, Evan Waits, came before him, 
| then ſheriff com Radnor, and made his complaint 
againſt the plaintiff in a plea of taking and unjuſty 
detaining the cattle, and found pledges to proſecute 
the ſaid plaint, and to return the cattle, if a return 
ſhould be adjudged, and prayed a warrant ro replevy 
the ſame: whereupon he made his precept to the 
other defendant S. P. his ſpecial bailiff, to replen 
the ſame; and the plaintiff ſhould appear at next 
county-court to anſwer. the ſaid Evan Matis in the 
faid plea; which precept, before the return, and 
before the taking, he delivered to the ſaid S. Pric, 
who by virtue of it, at the time and place in the 
declaration, took the cattle, and the plaintiff not 
claiming property, delivered them to the defendant, 
and ſummoned the plaintiff to appear at the next 
county-court, to anſwer Watts in the ſaid plea, for 
taking and diſtraining his cattle, and then returned 
his precept executed as aforeſaid, he being ſheriff at 
taking and returning of precept, which is the fame 
taking, &c, 

The defendant, Evan Watts, pleads Not guilty 
generally. 

Defendant, Sally Price, as to all but taking, pleads 
Not guilty ; and as to that On by virtue of tie 
precept ſupra. 

The plaintiff demurs to both pleas, and ſhews fo 
cauſe,” that the defendants do not alledge that the 


c were ine proper cattle of the faid Evan Mat 
or 
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or that he claimed property or title to them, or that 


tes were in his poſſeſſion, or ſhewn by him to the 
_- oe or bailiff, 6 were diſtrained by the plaintiff 
Out of his poſſeſſion. es ' | . | 
Secondly, That the plea doth not mention what 
pledges by name were found. ns 
Thirdly, That it is not alledged plaintiff had no- 
tice of the plaint or replevin. 
Fourthly, That the plea amounts to the general 
iſſue. | 
The defendants join in demurrer., 
As to the firſt cauſe of demurrer, the defendants 
who juſtify are officers, who cannot know in whom 
the property of the cattle is. By ſtat, Marl. 52 Hen. 
2. 21. Si averia capiant” vicecomes poft querimoniam 
bi fa? deliberare paſſet; and therefore it is agreed, 
hat it becomes the ſheriff's duty upon ſuch com- 
aint by parol, or by precept to his bailiff, to re- 
ey them. And ſuch precept may be given be- 
ore any county-court. It is true, ſuch plaint ought 
after to be entered; but who is to enter it? He 
hat makes the complaint, not the ſheriff. If then 
he plaintiff. does not enter it, (hal! his neglect ſub- 
ect the ſheriff to an action? The ſheriff might 
awfully make ſuch precept before the plaint en- 
ered ; ſuppoſe he does ſo, and the party, from whom 
he cattle are taken, before the next county-court 
rings his action, ſhall he be liable to it, for doing 
bat be lawfully might and ought to do? 
In caſe. the perſon from whom the cattle are 
aken hath property, the Jaw gives him a proper 
emedy ; if he claim property before the ſheriff, he 
nuſt return it, and on ſuch return a writ de pro- 
rietate proband iſſues; and if found for the claimant 
he ſheriff can proceed no further. But if the plain- 
iff had property, and omitted to claim it before the 
heriff, he might plead property in himſelf, or in an 
ſtranger, either in abatement or in bar. 
„Now here the plea expreſly ſaith, that the plain- 
if claimed no property before the ſheriff, and that 
de was ſummoned to anſwer the other defendant. 
van Watts in a plea of taking and detaining his 


P 4 cattle, 


liſted on it by plea. 


— 


As to what is ſaid, that the ſheriff doth not fhey WM 
by his plea, that the defendant Evan Watts was pd. 
ſeſſed of the cattle, or had diſtrained them; th Will 
ſheriff had no authority, and conſequently no ca; Wi 
to inquire into the defendant's right or title to h 
cattle; if the plaintiff had claimed property, - 


could not have determined it without a writ of jy 


prietate probandd, and upon ſuch writ, if it hal 3 
Watts had no property, though i: Wl 
had poſſeſſion, he could not have - replevied tk BW 


peared the ſaid 


cattle, | 


As to the ſecond cauſe of demurrer, that te 
plea doth not alledge what pledges were found, ai 
who by name. It is. true, in replevin by writ te Wl 
ſeri muſt take pledges,. and thoſe pledges are li i 
ble; for if a return be adjudged, and the cattle u 
returned, a Scire facias lies againſt the pledges; u 
if the ſheriff returns nichil, a writ ſhall be u 
againſt him to anſwer the valve of the cattle, 1 
. 340. Co. Lit. 145. And therefore if tk 


| Hheriff doth not take pledges in replevin by writ, 


is error. And an action on the caſe lies agi 
him for his default. And therefore in ſuch ati 
there might be reaſon the ſheriff ſhould ſhew wit 
* be hath taken. But in a replevin by plan 
e ſheriff is not bound to take pledges. And tber 


th 
fore his omiſſion to take them is not error. Yeti 
the ſheriff doth take pledges, a Scire facias lies ami 
them, if the cattle be not returned. But bet 
the ſheriff was obliged to take pledges or not, wil 
need hath the defendant to ſet forth the name ! 


the pledges in his plea? for the defendant only ju: 


fies the taking of the cattle, which the plain 
claims to be his, becauſe he was ſheriff of the cout 
ty of Radnor, and as ſuch was bound to give rep 
vins ſuper querimor* fili fa#, and he did ſo ow 
dingly ; and being gequired by ftat. V. 2. to tat 
pledges on granting ſuch replevin to make returns 
well as to proſecute, he faith he did fo, vio 


cattle, whereby although be did not make his clin fil 
| before the ſheriff, he might have appeared and i. 


hap. 5. Caunty-Court. 

| plaintiff was ſecure of- having his cattle again if 
return ſhould be adjudged 3 but who thoſe pledges 
ore is not at preſent material, ſince here appears as 
t no cauſe why a Scire facias ſhould be awarded 
ainſt them. 12 2 6 ä 

As to the third cauſe of demurrer, it is expreſſy 
d by the plea, that the precept required the offi- 
r to ſummon the plaintiff to appear and anſwer 


art in a plea of taking and detaining his cattle, 
d that Selby Price the officer ſummoned him ac- 
rdingly ; what other notice ſhould the ſheriff give 
| ſuch plaint or replevin? - | 09. TE 
As to the fourth cauſe of demurrer, that the plea 
nounts to the general fue, it does not appear but 
at the plaintiff may have the property of the cat- 
for which this action is now brought. It is ad- 
itted, that the plaintiff had the poſſeſſion in them, 
d that upon the defendant Davis his command th 

e taken out of his poſſeſſion by the other defen- 
t Price, and conſequently if they had pleaded Not 
lty, the plaintiff muſt recover; for it had been 
ficient for him to prove that the plaintiff had the 
tle in his poſſeſſion, and the defendant took them, 
fs the defendants could ſhew ſome matter to 
tity, or excuſe the taking; but fuch juſtification 
excuſe muſt be pleaded, and could not be given 
evidence upon Not guilty. 2 270 

reſpaſs for a horſe, the defendant pleaded that 
biſhop of Sarum. bad right to grant replevins in 
h a manor; that the horſe was A. s, and the 
ntiff impounded him, and the defendant took 
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dhe plea amounted to the general iſſue; ſor the 
k admits no property or poſſeſſion in the plaintiff, 
| conſequently. he had no colour of action, for 
the plaintiff's taking and impounding the horſe; 
| horſe was not in his. poſſeſſion, but in the cuf- 


ful. „ at ben 
laid the plea admits the property in the plain- 
and then the cattle could not be taken from 
by replevin without ſnewing ſome cauſe for 
5 5 it, 


| other defendant Even Watts at the next county. 


n by virtue of a replevin; it was held very right 


Vol the law, and conſequently no juſtification | 


7 
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it, it is tantamount, as to ſay, the ſheriff gy 
not to grant a replevin, unleſs the party prajiyj 4 
bath juſt ground of action. But what authority oj 
examine into or determine that point? If the wlll 
who hath the cattle claims property, the ei 
cannot determine it without .a writ de pra 
probanda ; and then if the property be found fort I 
party claiming it, it is but an inqueſt of office, wil 
the party who made the plaint may aſter (wii 
writ of replevin, to which property may be all 
| Trover for taking his ſheep ; the jury fou 
agreed to depaſture his ſheep with B. for ſome u 
and then if B. would give ſuch a price he ſhui 
have them before the time; A. ſells them wh 
plaintiff, B. afterwards ſells them to C. who boa 
a replevin for them, and the defendant, his ſenu 
in aſſiſtance of the ſheriff's officer, drove then 
bis maſter's ground, and though the plaintiff WW 
manded them, refuſed to deliver them. And tb 
the court held the property was in the plaintiff, of 
gave judgment for the defendant, for he enteral 
execution of the legal proceſs, which is a juſtia 
tion to him as well as the officers. ' © 
Theſe things occurred on reading the paper 
but it was again argued by ſerjeant Draper for il 
plaintiff, and Mr. Bootle for the defendant. 
Serjeant Draper inſiſted, that the plea was ill, 
it ought to have ſhewn that Y/atts who ſued then 
plevin had property in the goods replevied ; ff 
though the defendant Davis be an officer, he of 
to ſhew he had authority to take the goods, 
that his authority was duly executed; now bi 
thority is by ſtat. Marib. which requires / a 
alicujus capiant & injuſte detineantur vicecomes ung 
berare poſſet 5 ſo there muſt be a perſon whoſe al 
are taken, there muſt be an unlawful taking, ol 
wiſe the ſheriff hath no authority, Watts af 
not to have any right to the cattle,” or that f 
much as claimed the property of them; the 
ſhould ſay they were averia ſua; therefore in 
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a replevin pending for the ſame treſpaſs is a 


lea. | 1 | 5 
5 , the party ought to ſhew the cattle to 


beriff, till when he is not bound to replevy 
; for it is a good return guod nullus venit ex 
quer” ad monſtrand averig. Dal. 277. Kelw. | 
5. So the ſheriff ſhall not return till the pluries, 
en he is excuſed, on the pluries he may return 
laim of property, till ſuch return the writ de 
ſetate probandd lies not, for it recites the pluries, 
uch writ muſt be brought by the plaintiff in 
it, for it cannot be by a ſtranger. | 
| the ſheriff be ſhewn a ftranger's goods, and 
them, treſpaſs lies againſt him, 2 Rol. 55 2. 
and otherwiſe a ſtranger could not have re- 
„though all his goods are taken away; and it 
be the moſt miſchievous thing poſſible, for 
jeriff might ſtrip a man's houſe, and he would 
no remedy ; he cannot have proprietate pro- 
, becauſe a ſtranger, nor does it lie on replevin 
vint, _ | 


i F Wirdly, the defendant ought to have ſhewn when 


dunty-court was held; for otherwiſe how could 
plaintiff, againſt whom the plaint was ſued, 
when or where to appear? 8 
inferior courts it is not enough to ſay, that 
arty is adjourned to the next court, unleſs it. 
ewiſe ſhewn at what time and before whom 
ourt is to be held. | GE. 
anſwer to which it was argued, that it lay not 
knowledge of the ſheriff in whom the right 
cattle replevied was; and if he ſhould fay, 
he property of the goods did belong to Evan 
J 4 would make the plea amount to the ge- 
ue, f e 
on which the court inclined to think the plea 
dod notwithſtanding the objections inſiſted on; 
many caſes had been cited by the counſel, time 
aken to conſider them to a further day in the 
term, when I delivered the judgment of the 
for the defendants, Com. Rep. 590. pl. 258. 


This 
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| Pufticies This writ iffues out of Chancery, directel uu 
| ſheriff, giving bim power to hold plea in this wil 
for actions of 40s, or above, in debt, detinu, wii 
&c. and other actions perſonal. It is ſo calle, Wi 
cauſe it is 4 _commuſſion, (and not an original) u 
ſheriff to do a man right and juſtice; It is viam A 
and not returnable. And though it be dire 
the ſheriff, yet the ſuitors are judges, and the iii 
of falſe judgment lies on their erroneous judgnli 
and it requires no return, unleſs the action be 
moved by a writ of recordare, and then the wil 
muſt be returned, together with the record, 
In what actions. In a juficies, the plea may be holden of au 
ſo of admzaſurement of dower, admeaſurement q 
ture, when a commoner puts in more cattle thu 
ought ; ſo of a writ of covenant,  _ 4 
80 jufticies de curia claudenda, that is, wil 
man ought. to incloſe his ground againſt his ai 
bours ground; fo of debt, for money, or other 
and detinue: ſo a juſticies of nuſance, of treſoſi;ill 
ſuſticies of treſpaſs, the ſheriff may hear and ln 
ir of the een by an inguelf of twelve . 
according to the order of Common law: aul| 
plaintiff thay account to his damage of 201, 


more. AS IR 
F Blue if it be with force and arms, or agauf 
peace, the ſheriff cannot determine it; then 
that is uſually omitted. Eo 6 
The ſheriff by juſticies may hold plea of 10 
| Faflicies for 40 L. was held and determined K 
the under Merit in the abſence of the ſhelf; 
z writ of falſe judgment lies, and not 2 W 
error. 2 Leon. 34. 
Sheriff s urn. The tourn is à court of record, holden befor 
| ſheriff. 2 ft. 143. if 
The nature of it. Lair is derived out of the ſheriff's tourn, ad 
the grant of this derivative leet, the ſheriff i 
turn is not to meddle in the med of 7 
t in caſe of negligence of the leet, un 
wits the Jet bd to the King's hand 
Hawk. Pl. Cr. 57. | | 


1 
* P 
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ne be under no particular leet, he is within 


ler iff's tourn. | | | 
te ſheriff's tourn is the ſupreme leet of the 
5, and. neglects of the Jeet are inquirable in 


The file is, : = 

w of frank pledge of the lord the king, held Stile. 
before the ſheriff in his feurn, &c. [and not 

eriff's towrn held ſuch a day at L.] 

8 

The court of the view of frankpledge of the 

he king, at B. before the ſheriff in his faurn 

not the ſheriff's tourn held, &c. for tourn is 

pg but a peramhulation. 

de tourn is incident to the office of ſheriff 7 

br. 1. | | 

thing ſhall be inquired before the ſheriff in the juriſdictiom 
but actions popular, common nuſances, affrays 

lood. 4 Hen, 6. 10, = 

zult made on a man is nat inquirable there, it Aſſault. 
but a fort to a particular perſon, for which 

5 lies. 4 Hen, 6. 10. | 

te ſtopping of water, which is a nuſance to the Nuſances. 
ry, people, may be inquired there, for it is po- | 

: ſo of a bridge, 4 Hen. 6. 10. 22 

ey may amerce for common nuſances; and 

y ſtewards. of leets, notwithſtanding the ſtat. 
„ 3 bo ET 

he find in his tourn, that a perſon erected a Purprefturer, 
ture in my king's highway, he may abate. it, 

l. 3. 21. 6, | * 

hat is preſentable in a, franchiſe; as default in In what caſes the 
ing a cauſey, .is not preſentable in the fourn, be- _ ee 
out of his juriſdiction being in the franchiſe: chile, Se. 
the default be in the lord for not repairing it, | 
lay be preſented in the turn, becauſe the fran- 


- firſt derived out of the tourn, Cro. Fac. 
fl. 13. | 


% 


, | the ſtatute of 1 Ed. 4. c. 2. the preſentment Preſentment. 
p be by the ſheriff at the next quarter · ſeſſions, 


ere ſhall be inrolled, and upon this they aſſeſs 
& and amercements, and ſhall make proceſs 


—_ County⸗Court. cM 
to levy it to the uſe of the ſheriff, V. Inn I 
pl. 3. Cro. Car. 275. pl. 13. 1 


"= 
_ 


— ud RR By the ſtatute of 21 Ed. 3. c. 15. the fun nl 
| to be kept within a week after the feaſt of 7M 
and after the feaſt of St, Michael. 31 U 


| 8 | A 
Who amerceable. "he a baron; not tenants: in Ancient dil 
2 Haw. Pl. Cr. 57. N EL 
The bufineſs of the leet hath declined for u 
years; and is devolved on the quarter-ſeſſion 
Burn's Juſt. 4to. 85. 3 
For more of the tourn of the ſheriff, ſee , 
259, 260. cap. 53.—Prynn's Animadv. on 4 
189, 190. — Preface to 9 Rep. 2. b. — A 
2 Hawk. Pl. Cr. 55. to 72. as to th fol 
points; 1, the original inftitution of the cull 
2dly, At what time, and in what place it mu 
holden. 3dly, What perſons owe ſuit thereto, wh 
What authority the ſheriff (or his fteward) hu 
judge of it. 5thly, What kind of offences aniliſ 
quirable in it. 6thly, Within what place ſul 
fences muſt ariſe. 7thly, By what jurors, adi 
what manner indictments in it ought to be fn 
8thly, In what manner they are to be traverſe 
ep determined. 7 Vin. Abr. 5. pl. 3. | 
Hundred court, Tt is derived out of the county-court, for thet 
of the people, as the /zet was out of the 7ourn, 
The ftile is thus. 
The court of Sir E. C. knight, of his hun 
of B. held in the county of B. before J. S. ſe 


For more of the hundred court, ſee Cranjt.) 
riſdiftion of Courts 231. 4 Inft. 267. chap. 5. 
Vin. Abr. 324. 


Ted - oy i 
Bail. 


JAIL is ſo called, becauſe the party bailed is 

) delivered by law into the cuſtody of thoſe that 

his bail, and who are to anſwer the plaint if 

y do not produce the principal to do it, Compi. 

. 108. 

Now one that is in execution in cuſtody of the Upon an action 

arſhal of the King's Bench, is not compellable to — * 
] bail, if another action be brought againſt him; tody of the mar- 
if he be in the Fleet on execution, and an action /«/ of the Fleet, 
brought againft him in the King's Bench, he muſt 

er be removed and committed to the cuſtody of 

marſhal, or elſe he muſt put in bail to the action. 

ib. | Fe | 


dre the ſheriffs, and a precept to the ſerjeant to bail in London. 
eſt one, the ſureties ſhall be found and offered to 
ſheriffs, not to the ſerjeants. So in inferior 
yrs courts, Id. ib. Es "2 | 
Therefore in falſe. impriſonment the defendant 
ads the cu/iom of Londin, that on entry of a 
int in London, a ſerjeant may by parol, or 
erwiſe, arreſt the defendant to anſwer the plain- 
; and ſhews, that F. S. entered a plaint in 
Compter againſt the now plaintiff, and that he 
a ſerjeant, and arreſted him and carried him to 
Compter till he found: ſufficient bail. The plain- 
confeſſed the cuſtom, the entry of the plaint and 
eſt, and that he offered ſecurity to the ſheriff ; 

| of this he gave notice to the defendant; and yet 
carried him to the Campter. The defendant de- 
rs. Court, The ſerjeant, upon tender of bail to 

| ſheriff, is not bound to ſet the party at large, 
eſs the ſheriff ſend a warrant teſtifying this to 
Cro. Car. 196, Rol. Abr. 561, 7. Jo. 


The 


It is the common courſe of London, upon plaint who ſhall take 


— — 
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224 | Ee Ball. Chap. 1 
The ſame point agreed, where an arreſt wa m 
a plaint in the court of Nottingham, and the den 
dant in gaol under cuſtody of the mayor, and u 
of the ſerjeant. Cro. El. 77. ; Y 
Where the mayor In all corporation courts, the mayor who is jul Wl 
yo Judge and is gaoler alſo; that bail being a matter of recon, 
cannot be found before any but the judge of tv 
court, and not before the ſerjeant, though ale 
fecundum conſuetudinem ville, But bail for zum 
ance only, may be taken by the ſerjeant. C. 8. 
94, 95. . Cre. El. 168. 1 
Capias for the If a capias for good behaviour be directed o. 
ſheriff by the juſtices of aſſize, and upon this U 
ſheriff makes a warrant to F. S. to take him, wh 
took him accordingly, and the party tenders 7, 
ſufficient bail for his appearance; and F. S. refuks,l 
and keeps him in cuſtody: This makes him 101 
treſpaſſer ab initis; for it is not his office to til 
0 bail, but the ſheriff's. 2 Rol. Abr. 562. $ 
Bail for one ET Neither the ſheriff, nor any juſtice of the peng 
taken by cf can bail one taken by a writ of cap” excommunial, A 
but he is bailable by the King's Bench. Bulſtr. in 
Capias muſt be taken out, and ſealed and delienihi 
Tefarum. againſt the bail, before he can be taken by a fu 
in another county; and becauſe it was never «li 
livered to the ſheriff, but all returned in one tem 
e ee was ſet aſide. 2 Keb. Rep. 1M 
686. 4 
Scire fac againſt The Scire facias againſt the bail, uſually ö 
the bail, return. four days with the ſheriff before the return of i 
but if it be not, it is well enough. 2 Kb 


* 


229. pl. 1. Salk. 599. Barnard. K. B. 364 8. * 
Poſtea Chap. 7. P. WP T 


Return of Scioo Judgment in a Scire facias againſt manucapth 
Facias againft the the bail is liable by 0 and if d 
| frerholders in the ſame county where the res 
Notice, zance is made, then they muſt have notice and 
becauſe the Scire facias may be returned: but i 
be ſtrangers, the ſheriff is not bound to warn dd 
or give notice, but return nibil on both togei 
for this is but of favour to the bail, who at . 
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in ought to bring in the principal. Compl. Sher, 


Io action brought againſt the baron and feme, and By huſband for 
huſband is only arreſted, yet the huſband muſt bis wife. 
in bail for his wife, if the name of the wife be 

the writ, elſe he is not bound to put in bail for 

; for it is the writ that warrants the bail. Mod. 

b. 8. pl. 25. Rep. and Caſ. of Pratt. C. P. 117, 

ynes's Notes C. P. 59. 2 Barnes 74, 80. 6 Med. 

\ 105. 7 Med. 10, 63. Lev. Rep. 1, 216. Salk. 

4. pl. 3, 115. Sid. 20, 395. pl. 2. Keb. Rep. 

9. pl. 171. 189. pl. 194. Freem. Rep. 210. pl. 

5. Latch 224. Styl. 475. Comb. 35 5. 2 Keb. Rep. 

2. pl. 4. See 10 Med. 162. 2 Stra. 1167, 1237, 

2. Cro. Fac. 445. pl. 23. Cre. El. 370. pl. q. 

t. $6. Cro. Car. 58. pl. 2. Lit. Rep. 18. Dy. 

1. ö. pl. 27. 12 Mod. 444, 445. Leon. 138. 

189. Bac. Abr. 210. Goldſb. 127. See Chap. 5. 


ejt, : 
[The huſband is not bound to put in ſpecial bail 

his wife, if ſhe be not arreſted ; but he muſt 
dear for himſelf and his wife, and muit find ſpe- 

| bail for himſelf. Keb. Rep. 241. pl. 82. =Yy 

here bail is put in de bene efſe (as in a judge's Bail de bene ge. 
mber) the plaintiff cannot ſue the ſheriff's bond | 

it be refuſed or ſet aſide; but he ought to ex- 
t againſt it in the judge's chamber. Keb. Rep. 
8. pl. 5. Exception muſt be within 20 days after 
tice. Keb. Rep. 690. pl. 3. 0 

Where, how and to whom commiſſions may Commiſſions. 
granted to take bail in the country, in any-ac- 

or ſuits depending in the courts at Veſiminſter, 
| how ſuch bail ſhall be juſtified, ſee 4 V. £9 
c. 4. and hereupon 20 days are allowed to 20 days to ex- 
ept. | 3 No cept. 
The ſheriffs and other officers and miniſters ſhall Perſons arrefted 
out of priſon all perſons in their cuſtody by force in actions perſo- 
2 * 31 3 1 nal, or indicted 
any writ, bill, or warrant, in any action perſo- of treſpaſs to be 
or by cauſe of indictment of treſpaſs, upon bailed, 

onable ſurety of perſons having ſufficient within 

counties to keep their days; perſons in ward by 
Emption, execution, capias utlagatum, or excom- 
| municatum, 


AS — — 
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Explanation of 
ſtat. 23 Her. 6. 
chap. 9. 


To prevent ex- 
tortion. 


And diſcharge 


out of execution. bonds as they pleaſed, and let him at large. / 


e 


Defign of this 
fat, 


To whom it 
extends, 


municatum, ſurety of the peace, and all 1 con 1 
mitted by ſpecial commandment of any juſtices e 4 
cept.“ Stat. 23 Hen, 6. c. 9. |. 1. 3 

This ſtatute is frequently pleaded in our bo 
and many caſes about the nature of this ſtatitz 2 
and the returns and pleadings thereupon we will 
with, which if methodically digeſted, would be 
better and more clearly explained. 1 

Let us ſee how the Common law was befor 1 3 
making of this ſtatute. 1 

At Common law, if the ſheriff. had taken y 
man by the king's writ, he muſt not be ding 
but by breve de hemine replegiando, and he way 
compellable to take bail of any. 2 Saund. bc, 

But this ſtatute compels him to take bail, ani 
deſign of this ſtatute is to provide againſt the a 
tion of ſheriffs, who would not deliver them will 
out great ſums, Cro. Elia. 808. 1 

Vet if he was in execution, they would tabeft 


518. Plawd. Com. 67. 6, 
Nou the ſtatute preſcribes the form, and ta 
ſheriff, under colour of his office, ſhould not oy 
the party to make him any other obligatin 
the ſtatute makes the obligation void for not pul 
ing the form, but not in the matter thereof. 
ſtatute was made for the priſoners benefit; fol 
miſchief before was, that the ſheriff not being al 
pellable to bail him, would extort money ＋ 
him. Mod. Rep. 228. 

This ſtatute hath alſo three branches. 

1. A commandment and authority to the 
to let to bail ſuch perſons as are mainpernable: ; 
extends to coroners, ſtewards of franchiſes, i 
keepers of priſons, &c. 

2. A reſtraining branch, that they ſhall 1 | 
to bail ſuch perſons as be in their ward by cn 
nation, execution, capias utlagat, or excomm 
cation, ſurety. of the peace, and ſuch as fu 
committed by ſpecial commandment 2 the jul 


nor te 


| The third is, to make obligations void, taken The condition of 
n any other form than the ſtatute limits, That ne 1 
Berit, nor any of his officers and miniſters aforeſaid, 
b.1ll take, or cauſe to be taken, or make any obligation 
br any cauſe aforeſaid, or by colour of their office, but 
ly to themſelves, of any perſon, nor by any per fon which 
ill be in their ward, by the courſe of the law ; but by 
he name of their office, and upon condition written, 
at the ſaid priſoners ſhall appear at the day contained 
the ſaid writ, bill or warrant, and in ſuch places 
s the ſaid bill, &c. ſhall require: and any other obli- 
ation taken by them in any other form, ſhall be void. 
Again there are three forms to be obſerved : | 
1, That it ſhall be made to the ſheriff himſelf, Three forms; 
2, Nite, theſe words ( For any other cauſe) refer to 
| that went before, as well thoſe contained in the | 
ception, as in the firſt branch. Therefore a bond Not of one in 
ken of a man in execution, is void by this ſtatute, en. 
d the ſurety may plead, this was taken by him in 
ecution as ſheriff, and the words, colore officit, 
ake it void ; for he lets him to bail who is not 
ainpernable, Plowd, 69, 80. | 
3. Note alſo (nor any of his officers); it is not ſo, The ſtatute miſ- 
jd the printed ſtatute is miſtaken. It is not the Ken in print. 
riff, nor any de ſes officers (or any of his officers), | 
It not any des officers, not ejus Miciarii, but alii offi- 
prit, and ſo is old Raſtal, which is in French. 
pmpl, Sher. 114. | 7 | = 
In debt on bond to Lanthal, the defendant pleaded Marſhal. 
was for eaſe; it was held to extend to the mar- - 
al, though he is not one de ſes officers, but one des 
cers and miniſters of juſtice. 3 Keb. Rep. 71. 

1 
And if the ſtatute be miſrecited, it may be de- Miſrecital. 
7 to, as it was in this very caſe. Cro. EI. 
. Pl. 4. 5 | | 
Again as to the three forms to be obſerved : 
1. That it ſhall be made to the ſheriff himſelf. 

wy it ſhall be made to him by the name of 

mMce; . : ; 4 ; 


Q 2 3. That 
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L 3. That. it ſhall be only for appearance at the gy 
and place. Cro. El. 862. pl. 38, 2 Ander. 1j 
pl. 97. Me. 636. pl. 875. | 

Sureties. But as to the inſufficiency of the ſureties, that i 
matter, and not form, and the obligation is not 
void. 

He muſt purſue The ſtatute preſcribes the form, and that the ſhe. 

= form, not riff, under colour of his. office, ſhould not oppteb 

matter, | Jag | 

the party to make him any other manner of obligz 
tion; for the ſtatute makes the obligation void for 
not purſuing the form, but not in the matter there 
of: therefore the ſheriff may take one ſurety, or one 
that has no land in the county. Cro. El. 624, bj, 
808, 852, 862. Cre. Car. 446. Forteſc. Rep, yy, 
Mod. Rep. 32. 10 Co. 100. Cre. Fac. 186. Cm, 
Dig. 506. Lil. Abr. 233. but Plawd. 69. and Bang 
46. contra. by Hobart, ex relatione Twiſden: beczib 
the ſtatute would make ſure work, and not leaveit 
to expoſitions what bonds ſhould be taken: there 
fore it was added, that bonds taken in any othe 
form ſhall be void. 


-»4;% 


What obligations T. In reſpect to the perſons and officers to whon 4 er 
good or not. they are made. 5 _ 
2. In reſpe of the form, 3 


1. In reſpect of the officers or perſons to v e 
made. * 
To what officer, Such bond given to a deputy of a bailiff of a fra 
teriff or bailiff, chiſe is void, or to an under-ſheriff 's deputy; | 
muſt be to the bailiff or ſheriff himſelf. M 69. 
Serjeant at arms, A ſerjeant at arms, attending on the preſident u 
council of the marches of Wales, is not an ofic 
within this ſtat. Cro. Car. 309. pl. 10. Sil: I 


| 9 : | 
Bailiff of an If the bailiff of an hundred, which is a franclil 
_ takes bond, he muſt do it in the _ nate 
3 Keb. Rep. 7 1. pl. 14. 117. pl. 26. 125. Pl. 4. 
This bond muſt be taken to the ſheriff himſ 
and not to another. Dy. 119. 10 Rep. 100. Pl 
68, a. 5. . 


hap. 6. Bail. 5 229 

A ſerjeant at the houſe of commons is not within Serjeant. 
i datute. Kb. Rep. 391. pl. 103. 

_ This ſtatute doth not extend to a bond made to If to the plain- 
Sc plaintiff himſelf. Al. 58. 3 

Le bond not being taken by the ſheriff in the If not, in the 
ame of his office, in debt upon the bond, the de- e age 
endant demurs upon qyer. | f | 

Sed non allocatur; for the ſtatute is not pleaded, Pleading the fiat, 
nd it may be for a juſt debt. 2 Reb. Rep. 620. 

I. 11. Cro. El. 862. pl. 38. 2 Rol. Rep. 365. 
Dalm. 371. Saund. 21. R. Raym. 357. 

Marſhal and under-marſhal of the King's Bench is Marſhal of K. B. 
vithin this ſtatute, it is void, Cro. Elix. 66. pl. 12, 

A bond to Neele, ſheriff of J/arwick, and the bond County in the 
as to Necle vic' com? præd'; and Warwick put in the martin. 
rain. By Dodderidge, this is not a good bond, 

e ought to be named ſheriff, and of what county. 
ol. Rep. 365. : Hs | 

E The houſe of commons had voted One V. guilty Serjeant at arms 
f high treaſon, and the plaintiff being a ſerjeant at of the houſe of 
ms, took the ſaid V. into cuſtody ; and the de- mons. 
endant entered into bond to the plaintiff, condi- 

Wt ioned for the ſaid Wi's appearance, who did not 
appear. Debt was brought, and on demurrer, by 
he court it is a void bond by the Common law, be- 
ng entered into for eaſe and favour of the priſoner, 
od he was not bailable. But the court agree, the 
laintiff was not an officer within 23 H. 6. c. 10. 

WO bj. The condition recites the bond was entered for 
ofpearance only, is an eſtoppel to ſay it was for EAoppel. 
ber cauſe, Court: Here is no eſtoppel; for eſtop- 

p<! is when the bond is a good bond, then the re- 

Wcital is an eſtoppel ; but when the bond is void, the 
WE 'ioppel is void too, Hard. 464. T. Raym. 62. 

Keb. Rep. 391. pl. 103. | 
After cyer of two ſeveral ſheriffs bonds, defendant Three jointly 
gemurs. Saund. 290. And upon the argument it beund. —_— 
appeared, that three were jointly bound; and the 3 9 
Plaintiff declared againſt the defendant ſingly, for 
Which the defendant demurred; but it was anſwered, 
that it did not appear the other perſons had ſeafed - 
Wt bonds; and if not, then their bond was ſingle - 

| 3 notwithſtanding ; 
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Pear and anſwer. c. is void by the ſtatute of 23 H. 6. c. 10. ai 


—_: - - Bail. Chap l 
notwithſtanding; and if in truth they had fed WA 
then the defendant ſhould have pleaded in abe. 
ment, and that they were living, &c. And t 
whole court was of the fame opinion. And ju. Wl 

ment for plaintiff, unleſs cauſe, &c. See 6 144 Wn 
122. 1 
'Candition to ap- An obligation to the ſheriff to appear and anfur 


to appear to anſwer ; for the party by the law n 
appear, yet judgment may be given by default. \, Wl 
Rep. 54. Heil. 117. | . 
Condition to make an appearance, quære if goo, 
Given before the Where a bond given to the ſheriff for appeatan 
writ, Oc. (before the writ was delivered) was allowed goal, 
Keb. Rep. 554. pl. 66. . = 
Where the tem Obligation was taken by the ſheriff for an appear. 
is adjourned. ance at Maſtminſter, and the term was adjourned v 
S St. Albans, and the party appeared there; he la 
not forfeited the obligation. Mo. 460. pl. 601, Wl 
Cre. El. 466. (bis) pl. 16. 

Relation. The obligation ſhall alway relate to the day i 
| place comprized, and he ought to appear at tx 
King's Bench, or elſe he forfeits his bond, 14, 
7. = 
mtr 2» The condition was, if the ſaid J. D. perſonaly 
ſhall appertaio, appeared, &c. a die paſche in 15 dies, to anſwer 8 
4 F. H. as ſhall appertain, and farther to do and r- 
ceive as the court therein ſhal! conſider in that be 
half, that then, c. it is a void bond. Cre. El 

072. I. 20, -*- | 


Bond for appear- If the ſheriff take an obligation for the appea- Wi 4 
ance before pro- ance of F. S. before proceſs comes to him to am 
1 J. S. and after the proceſs comes, this obligation : 
is good. Sid. 151, MAeb, Rep. 554. —_ 
Bail-bond was to appear at Męſiminſter, on dam. A 
day next after. eight days of the Purification, to anſu t. 
it is ill; it was intended the feaſt day. 3 Keb. V 
260. pl. 5. : a 
Mifaake of the Bill of Midalaſax was returnable on Friday, il 
voy, condition of the bail-bond was, if the defendat: 
appeared on Saturday; it is a void bond, Sauk Pan 
21, 22. | | 


| Cond in 


thap. 6. Bail. 231 
Condition to appear and anſwer is good enough, _ appear and 
0. Fat. 286. Though Mildmay and Cage his caſe anſwer. 


ks objected, being intended generally to anſwer any 


The condition of the bond was, that if the de- Inſenſible. 

ndant do appear in Banco Regis ſuch a day, then 

> condition of the obligation to be void; yet by | 

art, both are good. For if theſe words were 

ed, it is but ſurpluſage. Sid. 456. 1 

e. 625. pl. 24. od. Rep. 35. pl. 85. 2 

„. Abr. 7. pl. 8. 25. pl. 5. 2 Saund. 78. 

u. 39. | | 98 

10 a condition to appear before his majeſty's juſ- To appear at 
cs of the King's Bench at Weſtminſter ; the defen- — 
er pleads the ſtatute of 23 H. 6. and that this was 

a forma ; it ſhould be coram dom” rege ubicunque, 

. yet it was adjudged good. The ſtatute is not 

be avoided by ſuch miſtakes of returns. 3 Keb. 

þ..551. pl. 59. 611. pl. 66. 627. pl. 15. | 

Condition was ad reſpondend. E. exec“. in plac Variance al- 

lin” de 1001. and the Writ was ad reſpondent “. 


any falſe impriſonment by the pat | : a a 
| party. 2 Sid. 12 
ira. 399. Forteſc, Rep. 363. R. 2 237 . 
LE... T7 


232 Ball. Chap 
To anſwer trans, The writ is placito trans. the condition of u 
acctiam, bilize. bond is to anſwer ac etiam billae 1001, in 1 

debiti, is void, being another writ ; but if the VN 
were in placito debiti, or the bond taken only va 
ſwer the writ in placito trans. it were well en WG 
And a mil capiat per billam was awarded, as 
murrer by the plaintiff upon the defendant; wil 
upon the ſtatute, it being in alia forma, 3 til 
Rep. 164. pl. 40. Ventr. 243. | 3 
- rr Ad reſpond' de placito debiti is good, without 8 
1 tioning the ſum, The bond ought to be m 
tioning the ſum. the ſheriff by the name of his office, and ough; vt 
_ expreſs the day and place of his appearance; A 
theſe circumſtances being obſerved, though it ben 
riant in other circumſtances, it is not material, M 
Jac. 286. ſee p. 23. Stile 257, 258. 1 
The ſheriff cannot take bond to appear 2 
other day than is contained in the writ. 2 
Rep. 23S... | | = 2 
ken | If an obligation be taken by the ſheriff aſter hl 
ws np ne day of the return, it is void by the ſtatute, ail 
return, not a ſingle obligation; and the ſtatute was m 
| prevent ſuch great oppreſſions; for the party ſo tial 
after the ruturn, may not be bailed without c N. 
before a judge; and he may not do this out of . 
without the conſent of the other party, Sid. 
| R. Raym. 349. S. P. 1 
On attachment L. gives bond to the ſheriff, being arreſted h 
out of Chancery. tachment out of the Chancery, The condition u 
that the defendant ſhould appear ſuch a day in ( 
cery, apud Maſim. ubicungue fuerit. This bonds 
variance. within the ſtatute, but here the variance mals 
void, ubicungue fuerit. 3 Keb. Rep. 191. fl. 
599. pl. 36. 614. pl. 75. Styl. 234. | 
Court of requeſts, The ſheriff, by virtue of an attachment unde ee 

2 85 privy ſeal of the court of requeſts, took the d 
dant, and for his enlargement made the obig 
to appear before the king's council, Ic. By the i 
Here is no warrant to take the body, or the bi 
tion; for that court hath not any power by 
miſſion, ſtatute or common law, Comp!, Sh. i 


WU 


Bond taken by 


hap. 6. Bail. 23 3 
Upon a bond iſſuing out of a court that had no Per dureſs, 
uthority to grant it, this bond was ſaid to be taken 
by dureſs, and ſo avoidable by the award of the 
ourt, Cro. El. 646. although it was alledged, that 
he ſheriff took it colore officts, 

So upon an attachment in Chancery. Dalt. $21. Chancery, 

Pile 234. | | 

| A ſheriff ought to obey the proceſs out of Putchy-court. 

he Dutchy-court, for that is appointed by act of par- | 
ament, but the other is not within the ſtatute ; for. 

oe ſtatute ſpeaks of ſuch who are in their cuſtody - 

=; courſe of law. So this obligation is avoidable by 

jure. Cro. El. 646. 2 Ander/. 122. 
Plaint in a court- baron of 395. and an attach; court. baron; 
ent againſt the defendant's goods, and detained till 
oe plaintiff cauſed a 40 J. bond to be made to the 
baintiff himſelf to appear and anſwer, and condem- 
ation by a day, and pleaded the ſtatute of 23 H. 6. 
10. this bond is void at Common law. | 

It is void alſo for extortion, becauſe of the un- Es tortion. 
zaſonable ſum, &c. and the ſtatute doth not ex 
2nd to ſuch a bond. Keb. Rep. 872. pl. 23. | 

The condition was to appear before the juſtice of Not according to 

E. at Meſimiaſter, and faith not 10 hold pleas be- nd file of the 
, wherefoever, &c. the variance is not mate- 

ial, and by common intendment it is the ſame 

ourt. 7. F. 46. ES 5 

The ſtatute ſaith, that he ſhall take obligation Sureties. 
ith ſureties ; but this is for the benefit of the ſhe- 
if, that is for his indemnity; that if he be amerced 
or non- appearance of the party, he ſhall -have his 
emedy, for he may take what ſureties he thinks 
itting. Mo. 636. : 

Therefore if the ſheriff take obligation for appear- Bond not void 
nce, it is not void by ſtat. 23 H. 6. for inſuffi- 7 —— 
jency of the ſureties, or that the ſurety had no land; e 
or the ſheriff may take one ſurety or two. Leu. 86. 
om. Dig. 506. Lil. Abr. 233. 5 ö . 
| An action upon the caſe againſt the ſheriff of Beil how to be 

ddleſex for an eſcape; to which the defendant taken by ſheriff 
| leaded Net guilty, and nothing appeared againſt the 
heriff, but that he took a bail-bond with one ſurety 
| | = 0 


Pail, Chap, 4 ll 
only in the bond, viz. the party himſelf and aroſſe: 
and it was held well per totam curiam ; and 25 to 1; BM 
not appearing at the day, no action will lie 2ozin} (WM 
the ſheriff, but he muſt be amerced. One pled; (lt 
ſufficient, where pledges are to be found, 91 
bail- bond, if the ſheriff take one bail, it is enough 'M 
though words of the act are ſufficient ſureties in I 
plural number; but in the cafe of a bail. bond, W 
ſufficiency of the bail is not traverſable, Fry, WM 
1 „ 
The ſheriff is judge of the ſufficiency, and it u 
plea to ſay, he took bonds of infufficient perſons WA 
A. 118. Y 
And though the ſarety be not an inhabitant u 
the county, nor had any eſtate there. 1 


warrant, and thereon took the bond. By the ui; 
It is an ill plea; for the bond muſt be taken of tr 
perſon in cuſtody, i. e. lawful cuſtody; and this b 
is voidable by dureſs at Common law. 3 Kb. al 

756. p. . 41. 760. pl. 47. 2 Jo. 76. - 
To pay money in The ſheriff upon a fieri fac. took bond of ii 
_ defendant to pay the money in court at the renin 

of the writ; this is good, and not void by 1 
23 H. 6. 10 Rep. gg. 7-20 1 
. Calbre officit is taken in malam partem. Sheriff (hd 5 
— ads, not take obligation contrary to the flatute aut, 
or not. ficii, as one in execution eſcapes and is retat i 
| and then a bond is made for his enlargement, iſ 
is colore officii, But if a ſheriff take a bond foi 
true debt, this is good, becauſe it is not color: i 
| 2 Loon, 118, P Il. 62 eh | 
By the ſheriff, Debt on obligation taken by the plaintiff an 
of his clak. © of the defendant his clerk, upon condition to MR 
the king's ſilver into the Exchequer within fourth 
days after he received it. The defendant peng 
fat. 23 H. 6. and averred it was taken color: of | 

. A | 
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d upon demurrer it was adjudged for the plain- 
. for the ſtatute doth not intend ſuch obligation 
A of them which are not to appear, nor in 
tody, The plea that the bond is taken colore 
1, will not avoid a bond taken of the party to 
what he ought. Mo. 542. pl. 717. 

A bond for tuition of a child as a curator, an 
give account to the ordinary, is but a voluntary 
dertaking of the guardian, and ſo not within the 
tute 23 H. 6, and it is good at Common law, 


twithitanding. 3 It. 149. 3 Keb. Rep. 690. 


44 1 
gte; If the one part of the condition be accor- The whole bond 


d Curator tutor. 


this ſtatute in 


e to che ſtatute, and the other not, all ſhall be if void, if gain 


d; for the ſtatute extends to the whole bond. any point. 
nud. 68. 5. Palm, 378. | 

If the ſheriff take bond for a point againſt this 

7, and alſo for a due debt, the whole bond is 

d. Hob. 14. 

f it be good in ſubſtance, though not in ſome 
umſtances, yet within the ſtatute. Cro. Fac. 

ote; The warden of the Flzet, and the king's Warden, Ge. 
ace at Meſiminſter, are excepted out of this act. *<P'<4+ 


ing the act. 


is a particular private lau, and ought to be Rule as to plead- 


pleaded. 


ondition was, that J. S. appeared in K. B. Where not 

the defendant demands yer, and fo demurred, pleaded. 
auſe it is not taken by the ſheriff in the name of 
office. Sed non allecatur ; the ſtatute being not 

ded, no exception can be taken azainſt it, for it 

be a juſt debt. Saund. 155. Sid. 24. Hob. 

* 3 Keb. Rep. 320. pl. 8. 1d. 361, 

7 Saund, 153, 155. Action againſt the late 474 where not 
iff for ſuffering an eſcape, and returning Copi pleaded, 
as, Sc. hereupon judgment was given for the 

ntiff, and the reaſon thereof entered, becauſe the 

ndant had not pleaded the ſtatute, and ſhewn 

matter of fact, of which they would not take 

h | notice, 


Plea no fuch 
cuſtom. 


 Dureſs. 


Mifrecital. 


Rule. 


Upon adjourn. 


ment o 
term. 


the 


notice, unleſs it was pleaded. And juſtice Ta 


the plaintiff. | 
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5 8} 
. 


ſaid, it had formerly been ſettled ſo; yet he thou Wl Y 
it ought to be ruled and ſettled otherwiſe, but E 
court would not recede from their former reſoluiuu 
and judgments: and therefore it was adjudzed u 


Where the arreſt is in one county, and the H 
taken in another county, this bond was ſaid uu 
out of the ſtatute z and the only proper remedy v 
the defendant hath to avoid it, is to plead by , 
to it. Cro. Fac. 745. "42 

A condition to appear in K. B. according to ul 
tom, at the ſuit of M. on oyer the defendant peu 
there is no ſuch cuſtom in K. B. as the plaintiff A 
alledged, to appear to an ac etiam billæ, and o 
obligation void. The plaintiff demurs, and ig 
ment pro querente; becauſe the ſtatute of 23H 
is not pleaded, being a particular law. But it ni, 
be pleaded the bond was by dure/s, being in and 
manner than the ſtatute allows; and that ſw 
makes the bond void for the whole. 3 Keb. nn 
160. pl. 31. Id. 181. pl. 21. | 4 

If the ſtatute be miſrecited, it may be demi 
to. Sid, 356. 2 Keb. Rep. 278. pl. 44. 3 

Jure, How the court will take notice of ih 
the printed book, or by the record, or otherwilt! Wl 

To plead an appearance, and not to ſay, prout un: 
per recordum, is naught. E 

On the ſheriff's bond it muſt be averred 1 
on record in the rejoinder, as well as in the ul 
Brotunl. 91. Cro. El. 466. 2 Keb. Rep. 203 
41. Sid. 329. pl. 11. 2 Keb. 278. pl. 45. 

Condition was, if he appeared at Meſtminſi f 
a day, to anſwer, &c. The defendant pleads, 
before the day of the return of the writ the i 
was adjourned to Hartford, and that there It 8 
peared. The plaintiff demurs. By the caut;" 
ought to conclude his plea, prout patet per rec 
for though he appeareth, yet if his appearan® 
not entered of record, he forfeits his obligation; "i 
he ought to conclude his plea ſo, other wiſe the fu 
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( asnot anſwer thereunto, as to ſay, nul tiel re- 
. Cr. Ei. 466. : 
Debt upon a ſheriff's bond for appearance in K. B. comperuit ad 
defendant pleads comperuit ad diem; the plaintiff 4. 
ies it, and by mittimus out of the Chancery it 
brought into the Common Pleas, and judgment 
e given. Cre. Car. 297. 25 
rough the bond is made void by act of parlia- wor of Fatrun 
nt, yet the party may not plead non eſt factum, not to be pleaded. 
muſt plead the ſpecial matter, and take advan- 
of the act of parliament. 5 Rep. 117. 85 
n debt upon bond, the defendant pleads the ſta- 5 raverſe, — 
= ps. Sha a e was in priſon 
of 23 H. 6. and ſhews that V. was in execu- enpore confedric- 
, and that the bond was made for his deliver- is not good. 
We againſt the ſtatute. The plaintiff replies, that 
pore confectionis of the ſaid bond V. was at 
eee; 4/que hoc, that he was in priſon tempore con- 
ans, Oc. the traverſe is not good: for one may 
in priſon, and make a promiſe to make a bond, 
which he is enlarged, and within an hour after 
makes the bond, the ſame is within the ſtatute ; 
pught to have been a#/que hoc, that it was made 
deliberatione. 2 Leon. 107. 2 Keb. Rep. 512. 


Debt on bond, dated 25 Sep. the defendant pleads Plead primo de- 
apias ad ſatisfaciend* was awarded againſt B. who = _ IN 
taken on it the 30th of September, and that the * 
gation was made for the enlargement of B. The 
WWintif demurs, and had judgment, becauſe it ap- 
ars the bond was made before the arreſt, and fo 
Id not be avoided by 23 H. 6. but he ought to 
ve pleaded it with a primo deliberat* after the arreſt; 
y 23. „„ | | 
To debt on bail-bond to appear, the defendant fe Pris * 
ads, before the day he was taken by capias utlagat, — — 
i detained till after the day, and fo could not ap taken by a cap” 
Ir; the plaintiff demurred; and it was adjudged “= 
be an ill plea ; for the party may remove himſelf 

babeas corpus, and if this ſhould be good, all bail- 

ds may be thus avoided, and the plaintiff doth 

* duty. 2 Keb. Rep. 622. pl. 14. Sid. 456. 


In 


23 8 Ball. Chap { Y 
In debt, the defendant pleaded the ſtatu 
23 H. 6. and that was for cafe and favour, an4 wil 
for a juſt debt. The plaintiff replies, it was u 
| juſt debt, ab/que hoc, that it was for eaſe and m 
Rejoinder ſet To which the defendant rejoins ſpecially, and U 
. 3 rejoinder was ſet aſide in the vacation by jul - 
: " KRainsford; and the plaintiff entred judgment þ D 
not joining on the iſſue tendred by the plan 
And by the court; the judgment was affirmed, Wi 

Keb. Rep. 554. pl. 42. 


Rule, For when an iſſue and rule is given, the other wi 2 
muſt join, and cannot depart to any new matin, 


Traverſe time of A ſheriff brought debt on a bond, dated the iii 
the delivery of of June, the defendant demands oyer of the ai 
the bond. 3 1 
dition, which was, that if he appear on Fridi u 
after three weeks of the Holy Trinity, and pi 
that Friday next after Trinity was 14 Jun, ual 
that he was impriſoned by the plaintiff till the while 
of June, and that the obligation above was fr vl 
livered by the defendant of June; without this, Wii 
this was delivered as his deed before the 19th 
June. Sid. 300. pl. 6. 2 Keb. Rep. 108. . 
109. pl. 48, 122. pl. 74. | Y 
By the court; This is not a good traverſe; it owl 
to have been, without this, that it was deliverel 
his deed before Friday next after three weeks ꝗ nl 
Holy Trinity; for if the traverſe above be all 
the plaintiff ſhall be excluded from anſwering 
the time alledged of the return, although it 
| falſe. 9 -" 
| 2 time of The defendant pleads ſtat. 23 H. 6. and thitl 
rerun was in cuſtody by warrant of a writ return6 
Friday next after the oftave of the Purificatin; "gl 
plaintiff replied, the defendant was taken by a® 
rant on a writ returned Saturday next after the ul 
of the Purification, and not by any writ ret 
Friday, &c. The defendant rejoined, that he a 
in cuſtody by virtue of a writ returned Frida 1 
the oftave of the Purification, without this, tba I 


was taken by any writ returned Saturdey of H 
| | | Fills 


7 


BSE... The plaintiff demurs. By the court; This 
no traverſe upon a traverſe, and there would be 

\ traverſe in the replication, which would make 

end, but in the rejoinder it doth, 2 Keb. Rep. 

4. pl, 16. 195. pl. 39. Saund. 20, 3 Keb. Rep. 

66. pl. 11. 191. pl. 40. 8 . 

Debt on bond; the writ was to anſwer H. G. 
„ Heri ef Norfolk, and the count was, that he 
SS ::00/:4o2d himſelf to be bound to the aforeſaid J. H. 
7 afereſaid forty pounds, and faith not, then be- 

eri of Norfolk; and upon demurrer upon the 

„ it was adjudged by the court, that it was in- 

Wicient, Cro. Eliz. 800. 3 Keb. Rep. 191. 


0. | 

78 puts himſelf in a ſpecial bailiff, and arreſts Special bailiff 

D. and takes bond, c. this is by dureſs, and fakes bond, it is 

e defendant may plead that; yet it is not within _ 

ſtatute, nor aided by it. For F. D. was never 

the ſheriff's cuſtody after the arreſt, and the bond 

as taken out of the county where he was arreſted, 

d1o by dureſs, Cro. El, 746. 3 Keb. Rep. 756. 

37. 760. pl. 47. | | 

The defendant pleads to the ſheriff's bond, that After the writ 

ere was no writ ever delivered to the ſheriff, and en os 
would avoid it by ſtat. 23 H. 6. The ſheriff 5 it 3 
er the writ ſent out, but before the delivery, takes ſheriff, he may 

rity : which by the court, he may, if the defen- 3 

nt will give it. Keb. Rep. 554. pl. 66. 

f appearance be the ſame term, it is good. The Appearance after 
fendant pleads to a ſheriff's bond, taken for his the day is good. 
pearance in A. B. on Saturday next after the offave 
Saint (a) Martin, and that he appeared at the 
y: and the court of Common Pleas gave him a day 
| bring the record of his appearance by Mittimus 
t of the Chancery. And the record was certified; 
at he appeared on Monday next after 15 days of 
nt Martin, which was after the day, and- ad- 
ged- good. Brownl. 58, 74. 5 


a No = return at this day. See latute 24 
, 2. 6. 4 6 8 N 


The 


* 


240 


Appearance not- 


. withſtanding 


Super ſedeas. 


when no proceſs at the ſaid day goes to the court; but there nog 4 


is returned. 


. note of his appearance. Leon. 90. 


On Capras, Cepi 
corpus, or Nen 
eft inventus. 


ſhould be charged for not having the body t! 


the condition; it is good, and ſhall be a diſca Wl 
of the bond; for the whole term is but one day-n 2 
law. So it is in the Common Pleas, and in 11 
King's Bench. 2 Bulſtr. 255. : FI 


pear, though a Superſedeas comes to the ſheriff 1, WM 
fore the day of appearance; yet he ſhall appear u 
take his bond. | - 
the defendant pleads that he appeared at the ty 
The plaintiff replies, no record of ſuch appearam Wii 
The defendant rejoins, that there is ſuch ri 
How iſſue to be Now the proof lies on the defendant's part, to pu-WiM 


that the defendant have the record ready at his f 


make a ſpecial retutn in a Capias; but only 20 


Bail. Chap 0 A 
| The parties appeared two days after the (aj I 


A debtor having given bond to the ſheriff tow: 


A ſheriff ſues his bail-bond for non-appearan: : 3 


4 F 
1 4 in 


joined, Cc. duce the record in court. | | . 

Appearance® A condition to appear in K. B. where the poi 

3 re- js returnable, c. The defendant ſaid in fach d 

he appeared according to the form, and this be H 

fires, and repleader was awarded; for it mult vip: 

| tried by the record. 1 

Of appearance A. is bound to appear ſuch a day, Cc. and e. 


ceſs is returned. Then the party may go to oned g 
the chief clerks of the court, and pray him to til 


If the other party plead Nul tiel record, it behovll 


Til: for the court of Common Pleas cannot writ 
the juſtices of the King's Bench, to certify a re 
thither. | * 

After the ſtatute of 23 H. 6. the ſheriff couldnt 


corpus or Non eft inventus : and the ſtatute, tho 
it-compels him to take bail, yet it does not th 
the return. The deſign of the ſtatute is to po 
againſt the extortion of ſheriffs, being obliged to 
turn Cepi & paratum habeo, and yet to let the de 
dant at large; and therefore there is no reaſon 


day. 


The return of 2 Paratum Babeo, is in effect no Poratum babe, 
bre than that he hath the body read to bring . 
rt, when the court mall comman A 4 


And for his falſe return of - aratum habeo, ; he is _ atnerce- 
gerceable to the court till he do bring in the body — hn; Sr. 
nd the common praktice Is o); but that is no- 

g to the part „ and no action lies againſt him 

the party. Mad. Rep. 244. 


on of falfe impriſonment. 


* 


I the ſheriff refuſes to take reaſonable bail, ; an Reaſonable bail. 


ion on the caſe lies againſt him. Sid. 23. 
If the ſheriff take inſufficient” bail, yet no action Inſufficient bail. 
againſt him by the party; for he is judge of the 3 
An action on the caſe againſt the ſheriff for eſcape: Caſe for an 
defendant pleads the ftatute of 23 Fx. 5. rhe _— 
H. to bail, and took. reaſonable ſureties 4. and _ 

perſons having ſufficient within the county. The 

ntiff replies, ab/que hoc, that he took bail, having 

cient within the county. The defendant de- 

rs, and judgment for defendant. Mod. Rep. 


Where treſpaſs on the caſe was brought againſt Sheriff pleads 
ſheriffs of Middleſex for ſuffering' an eſcape, and 2 1 
Irning Cepi corpus, and Paratum habeo (which was* ＋— L„ 
); the defendants plead, that the party arreſted put 
F. B. and J. C. ſureties, and plead the ſtatute of 
. 6. and they took bond according to the ſta- 
, and ſo let him eſcape. By court, The plea is 3 
|, for the reaſons aforeſaid. If the ſheriff re- zanguidas re- 
a Languidus in priſand, having taken bail ſecun- ruracd. 
fiat'; it was adjudged, that though the defen- 
Was 1 large, yet no action lay againſt the 
f. All this muſt be underſtood of Mean pro- 
for elſe this would be to fruſtrate the "ala of * 
PCC 
ut Note, Then it muft appear to the court Not guilty. 
e record, that it is on the Kae of 23 H. 6. | 
not a return at Common law: and the ſheriff (2 


1 


in ſuch caſe plead Nor guilty. Sid. 22. 


"MN But nen 


* 
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againſt him. talen to be true upon the demurrer. For the fung 


' Amercement. the body at the day of the return, &c. it is int 


ments, and , 4 : #% 


If the theriff de- But if the ſheriff demurs to the declaration, jw 
e the action is againſt him: for the declaration full 
private, and the court will not take notice of tu 

leſs it be pleaded. But if the defendant had pa 

this ſpecially, or if he had pleaded Non cu, if 

might have had advantage of the ſtatute, and a 

the plaintiff of his action. Cro. El. 624. Si, oli 

= Mod. Rep. 244. Cro. El. 460. KY : 
Cepi Corpuri By theſe words in the ſtatute, that if th fwllii 
return à Cepi corpus, he ſhall be chargeabl: u 


only that he may be amerced to the king i 
having the body at the day. 2 Saund. 60. 4 
For not taking An action on the caſe againſt the ſheriff foul 
— fure- taking reaſonable ſureties, not having (ul 
eſtates in the faid county, and returning C4 oi 
pus, and yet not having the bodies ready by teal 
lies not; for he is compellable to let to bail, u 
he have not the body he ſhall be amerced; u 
cauſe he ſhall be amerced, the ſtatute gives lia 
vice to take ſufficient ſureties for his own inden 

2 Saund. 59. | 
Sheriff pleads, he In action on the caſe for taking inſufficient 
had taken fuffi- the defendant pleads, he had taken ſufficient . 

cient bail, he | 

need not ay Tity. He need not ſay where, nor need he tal 
where, nor tra- the intent to deceive the plaintiff of his det] 
verſe the intent- it is not iſſuable at what place the ſecurity wu g 
and therefore need not be ſhewed, and the int 
not traverſable ; and had the defendant pleat 
it had been ill. Sid. 96. „ 
How the ſheriff Action on the caſe againſt a ſheriff for tali 
nk gr on ,. ſufficient bail. The defendant pleads the fi 
e (©1234. 6. c. 10. The plaintiff demurs to tl 
| becauſe the ſheriff had not alledged, that be l 
miſſed on bail (whom he had taken) by (ul 
mainpernors, but only alledged this by way dl 
plication, and not poſitively. 2 Saund. 58, 
| liable to an action for taking inſufficient ® 
n well as to amercements. R. Raym. 425. d 
. * _ In debt on ſheriff's bond, the principal | 
charged, payins may be admitted to plead, diſcharging the 


where nots 


hap. 6. Ball. 243 
nts, (and this is the courſe of the court) where 
proſecution is freſh: but where the defendant in 

original action, viz. the principal is become in- 
vent; by court, the bail-bond is the only remedy, 
d they will not diſcharge that on ordinary rules. 

this caſe North prayed the continuance of proceſs 
the bail-bond, in regard fince the default of the 
xearance of the principal, he is become inſolvent 
ſuffering ſeveral judgments. But Jones faid, 
t the bail appeared on the very day of the return, 

the default is the plaintiff*s own, and the bond 
above a year old. And by court, Paying the 
2rciaments and coſts, the bail were diſcharged, 

the principal admitted to plead, 2 Keb. Rep. 
„ pl. 14. Id. 553. pl. 38. en 
The ſurety paid the debt, and he ſued the bail- Bail-bond ſued 
| afligned by the ſheriff z on which a writ being by the ſurety who 
Qed to the coronets, they took a new bond ang Nd the debt, Te, 
ned it, and they prayed the money out of the 
ners hands for the ſurety. By court, The co- 
r cannot diſcharge his bail-bond no more than 
ſheriff, and they ordered the principal debt to be 

2 Keb. Rep. 287. pl. 61. Id. 400. pl. 3. 
bail- bond was diſcharged upon motion, the pir harged by 
ey being paid before the return of the writ, and payment before 
on appearance ordered. : we return. 
the defendant appears not to the ſheriff's bond aggnment of 
ding to the condition thereof, the plaintiff may the bail- bond. 
he leave of the ſheriff) ſue the bond in the ſhe- | 
name; but it is at the plaintiff's election to 
he ſheriff: and the ſheriff ſhall be amerced till 
Wen the obligation to the plaintiff, Sid. 24. 

Ar. 206. | | 
ugnment of bail-bonds to the plaintiff, no new Of aitienmetit of 
A common practice before the ſtatute 4 An. beil bond by 
and though in ſtrictneſs of law, a bond being 
ye in acrion, ſuch aſſignments were not good, 

ch aſſignments have been taken notice of in 
þ of law, and not ſuffered to be evaded. 
is act not in nature of an authority to the ſhe- Of the a about 
eit 2 judgment in parliament, that the ſheriff Un 
10 it, and he is liable to an action if he do the fberiffa. 
| R 2 not⸗ 


1 
| 
j 
. 
ö 
p 
3 
; 
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244. 


_ ſheriff to do it in perſon : it may be anſwered, iſ 
the reaſon of preſcribing theſe circumſtances, fff 


Whether the 


teriff*s executor If the ſheriff dies before aſſignment, his exe 


may aſſign a 
il-bond ? or 
whether the 
laintiff muſt 
ue in the ſhe- 
riffs name? 


agninſt it in the judge's chamber.  Keb. Ro Jt] 


Where the theriff T'be court cannot compel a ſheriff to ali 
ſhall be compelled 


to aſſign his 


+ bail-bond, 


diſtinguiſ the aſbgnments by virtue of ths ij 
from thoſe in uſe before. 


the hand and ſeal of the ſheriff, did make itn 


Ball. i Chap. | 
not; and in Chancery may be compelled to a . 
fick performance, according to this act of p 
Two reaſons for making this act of parlaam 
the one to obviate the abuſive practice of ſherifk, i 

releaſing theſe bonds; and thereby cutting of f 

plaintiffs from the adyantage of them, for who 

curity alone they were taken. The ſecond mn 

was to remove the chicane of the law, that wii 
bonds were not affignable, becauſe Cheſes in alia 
| Had the flatute only made the bail-bonds g 
able, and not ſaid by whom, the law would ini 
ſaid, that the ſheriff was the perſan to aſſigu it, 
As to the odjection that may be made, that ti 
circumſtances, required by the act of patliam 
to be obſerved in aſſigning, make it neceſſary ir 


only to make the aſſignment more effectual; a 


An aſſignment made after the year is not goa 
The ſtatute enjoining the aſſignment to be u 


ſonal act. 


cannot do it. This is caſus omiſſus; and the pu 
muſt ſue in the ſheriff's name, as at the Can 
law before this act. 10 Mad. 288, 


When bail is put in de bene eſe, (as bail tak 
a chamber) the plaintiff cannot ſue the ſherif's 
till it be refuſed or ſet aſide; but he ought to 


pl. 5. | 


bond regularly. But in ſome caſes they will 
party was arreſted by the ſheriff, and through 
fault in not returning the writ the defendatt 
Now in this caſe, he ſhall not take advantage! 
own wrong; but ſhall aſſign the bail-bond, # 
the utmoſt amerciaments. 2 Keb. Rep. 388. 


Je 6. i Ball. 5 5 245 
<< ft any hall! be arreſted by proceſs out of the But now com- 
tain: at the ſuit of a common per- AS 
n. and the ſheriff or officer taketh bail, the ſhetiff 
the requeſt and coſts of the plaintiff, or his at- 
ney, ſhall affgn the bail-bond to the plaintiff, 
indorſing the ſame, and atteſting it under his 
nd and ſeal in the preſence of (a) two witneſſes, 
chout ſtamp, provided the affignment be ſtamped 
Fe any action be brought thereon, And if the 
rity be forfeited, the plaintiff after aſſignment 
y bring an action theretpon in his own name; 
d the court may by rule give ſuch relief to the 
intiff and defendant in the original action, and to 
s bail, upon the ſecurity, as is agreeable. to the 
tices, and fuch rules of court ſhall have the na- 
re of 4 defeazance to ſuch bail-bond.“ Stat. 4 An. 
„W | 
It was moved in X. B. to ſtay proceedings upon Where proceed- 
bond, upon diſcharging the amerciaments and hs re 
s (as is uſual), But it was alledged on the other gag until fpeciat 
e, that after the fame bail given, the principal bail given; 
% his land, and became irreſponſible, and ren- 62 671 
ed himſelf to the Mar/balſzea. And for this cauſe 
court' refuſed to ftay proceedings, and ſaid it 
ad not be done until hie had given fpecial bail; 
zoſe they did not cauſe him to appear at firſt, 
vording to their obligation. And fo it is, when 
principal on ſuch default of appearance becomes 
bankrupt. Sid. 386, And it ſeems where the 
ger ſheriff delays executing a writ, &c. till the 
1 aliened, &c. he himſelf ought to be an- 
erable. C 4 
An ackion was brought by the afigrice of a bail- Naben at. 
d on the above ſtatute 4 & 5 Ann. c. 16. J. 20. fignable though- 
I the defendant pleaded that tiie principal was not *#29ant a0 
eſted" by the perſori at the ſuit of the plaintiff by © 
tue of the latitat, as in the” declaration men- 
ned; to which the plaintiff demurred; the 1 
ddant urged that there is àa condition precedent. in 
above act, if the party be afreſted; but judg- 
nt for the plaintiff'”0» 09991007 90 Ot 
(a) See Forteſe. Rep. 35 1. here P. | 
| R 3 Per 


Per Cur”: The defendant firſt pleads the fun 


of H. 6. and ſays by proteſtation, that this boy 


was taken Colore officis of the ſheriff, and thy 
pleads the ſaid plea; the words are, if any one ſy 


be arreſted by writ, bill or proceſs, and the ſhe. 


ſhall take bail from ſuch perſon againſt whom ſich 
writ, bill or proceſs is taken out, the ſheriff ſul 
aſſign; ſq the laſt words ſay only where a procthj 
taken out, and it would be odd to ſay no bail- bo 
ſhould be affigned but where the party is ad 
arreſted, though he ſhauld appear without an ar 
Forteſc. Rep. 364. Stra. 444. See Id. 643. 
{ag re - The plaintiff brings an action on an afſſiganat 
82 of of a bail- bond; the defendant pleads that at th: 
his affige. time of the aſſignment they were not ſheriff, hy 
out of their office, and two others were ſherifi x 
that time; the plaintiff demurs; judgment for th 
plaintiff; it was a good affignment, and a good d 
ee of the party and ſheriffs. Farteſe, In. 
304. | : | 
Bail-bond when 3 Debt by an affignee of a bail-bond, the writ . 
3nd Re peared to be returnable O# Hil. which was the 24 
Wy * of January, and the bail-bond ſaid to be taken de 
17th of December before the return of the vrt; 
defendant pleads the ſtat. H. 6. and that the hall 
bond was taken, / at a certain place, the 25th 
January, after the return of the writ ; ab/que i, 
that the bond was made the 17th of Decenli it 
Weftminfler. The plaintiff demurs, and judgment 
pro quer ; per Cur, The plea makes the place wher 
the bond was made material, which the court bel 


| The court will And per Cur: ] the bond was made tw 


notice of, Farteſe. Rep. 365. . 2 
Stat. H. 6. Ge. An action was brought on an aſſignment of: 
te bail-bond ; the defendant pleads the ſtatute H 6. 


| eu a4. and ſays it was a bond made for eaſe and farv 
5 and fo void j the plaintiff demun. 


Po 


Ti * * *% 


E | | 
| Pr Cur: It is no good plea, for, ſince the flatute 
he plaintiff ſets out the proceſs and the bond, and 
hat the bond was to appear only at the return of 
the writ; and the defendant affirming it was a bond 
Er. eaſe and favour, ought to have traverſed the 
condition ſet out by the plaintiff; alſo here are two 
afirmatives only, which cannot make an iſſue; and 
here a condition of a bond is ſet out, ad reſpond” 
be plaintiff de pli'to tranſgr. acetiam bills pro 200 l. 
ind does not ſay bille ipſius plaintiff, yet it is well; 
for it cannot be a bill to be exhibited by any other. 
Forteſc. Rep. 365. 

Debt upon an aſſignment of a bail-bond was AQion by aſ- 
brought in London, and in the declaration it appears ——_—— 
the bond was made in Surry, and that the aſſign- be brought. 
ment by the ſheriff of Surry was laid in London; it 
was held well, for the action was brought on the 
aſſgnment. Forteſc, Rep. 366. 2 Stra. 727. Id. 

Raym, 1455. I | 7 442 

| Debt on aſſignment of bail-bond, if there be a In ſuch caſe ao 
Profert to the bond it is enough, and need not ſet mne 
wh the names of the witneſſes. Forteſe. Rep. : 
Debt upon an aſſignment of a bail- bond, and it ARton by af- 
appears upon the face of the declaration, that the. feng. of bait 
[writ was an Acetiam for 301. and the bail-bond for 

40 l. ſo the bail was taken in a greater ſum than the 

debt, againſt ſtat. 12 Geo. 2. c. 29. ¶ perpetuated by 

21 Geo. 2. c. 23.] and there was a demurrer to the 
declaration. 2dly, It was excepted, firſt, that the 

plaintiff has not ſet out that the writ was indorſed ; 

Sed non allecatur. 2dly, That the bail- bond being 

mw than the ſum in the writ, makes the. bond 

voi 3 | | Þ 

Per totam Curiam; If it were void, it ought to be Whether bil- 
pleaded, but this bond is not void; and the act only bond mag be 


for more than 


247 


only directory, and the court of Exchequer was of vrt. 
the ſame opinion. Forteſc. Rep. 366. 

In debt upon an aſſignment of a bail-bond a ge- What hall be 
| neral demurrer was to the declaration. The excep- wear " 
uon taken to it was, that the bail-bond was for 


R 4 4100. 


makes it a miſdemeanor in the officer, and the act is the ſum in the 


248 


the court of Common Pleas of officers taking my 


Acetam. However, as to the other queſtion, th 
chief juſtice as well as judge Reynold ſeemed to til 


ther it would be neceſſary for him to endeavour l 


action was not brought by the ſheriff, -but by # 
- plintif in the original aftion, No be obſer 


4101. whereas the Acetiam was only for 4001. ny 
he obſerved that the ſtat. 12 Geo. c. 29. requing 
that bail ſhould be given to the ſheriff for no man 
than the debt ſworn tao, and that appears by the 4. 
etiam; and this is a general law, he thought the ex 
ception might be well taken in this way. But fi 
on the other ſide, that he had known eomplaints 


bail than the ſum ſworn to, and they would ny 
make any rules upon them, where the bail-bond wy 
pretty reaſonable. The court faid, that they thou 
here were two queſtions of conſiderable difficulty; on 
whether the ſtatute intended to reſtrain the ſum cop 
tained in the penalty of the bond to the fum ſwon 
to; or whether the legiſlature conſidered bail ac. 
ding to the legal ſignification of the word, and þ 
to reſtrain the ſheriff only from taking double th 
ſum ſworn to, as a ſecurity for the debt? Tbe ole 
queſtion was, admitting the act of the ſheriff u 
have been illegal, whether the bond ſhould be eu- 
ſidered as void, or the ſheriff only puniſhable fr 
taking it? To the firſt of the queſtions the cout 
ſcemed to be in a good deal of doubt; but at kf 
judge Reynolds ſaid, that bonds to the ſheriff are ao 
given as a ſecurity for the debt, but only for tht 
patty's appearance; and therefore he could not {t 
much reaſon there was for the ſtatute, conſideriry 
the eſtimate of the penalty of the bond to be 2 
cording to double the ſum ; but he thought the p. 
per regulation of it was according to the very ful 
ſworn to. And he faid; that before this ſtatute, he 
believed, it was a very common thing for the ſherl 
to take little more than the ſum contained in th 


it would be hard to avoid the bond upon this it 
count. Barnard. K. B. . 
Mr. Fazakerly ſaid,” that he did not know, wi 


ſhew, that the bond was void; becauſe the preſe 


bap. 6. Bail. 


vs are lawfully taken; and therefore if any bond 
was given contrary to the ſtatute of Hen. 6. this 
ſtatute has always been conſtrued not to extend to 
t. Now the ftatute of 12 Geo. c. 29. which the 


ectrictions to theſe bonds beſides thoſe required of 
em before. And therefore he ſaid, that it is 
qually neceffary, that a bail-bond ſhould be made 
n purſuance of this ſtatute, to bring it within the 
ntent of the ftat. 4 An. c. 16. /. 20. and that it 


But that the preſent bond was not within the mean- 
ng of the laſt ſtatute, he ſaid, was plain, becauſe 
ie words of it are, that ſuch bonds ſhall be for the 
m ſworn to be due and no more. And he ob- 
rved that theſe bonds were always given as a fe- 
urity for the appearance of the party, and not as a 
curity for the debt, and therefore there was no 
olour that ſuch bond ſhould be taken in double the 
um; and confequently the words (for the ſum) muſt 
underftood the fame as if they had been (in the 
m). This argument was ſufficient to determine 
e prefent queſtion 3 however to make it more clear, 
offered a reafon to ſhew that the caſe would have 


[general principle of the Common law, that fecu- 
es taken unlawfully by any officer under colour of 


Ts 


den they appear ſo upon record the party may 
all be 
required 


that the plaintiff in the original action could not in- 
title himſelf to this, but by bringing bimſelf within 
lhe terms of the ſtat. 4 An. c. 16. f. 20. This 
Gat. indeed does allow of the aſfignment of bail- 
bonds; but then it muſt be underſtood only of ſuch. 


reſent queſtion is upon, has only added ſome other 


hould be made in purſuance of the firſt ſtatute. 


— 
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Ball. Chap. b, 
required to give an anſwer. To the firſt of the 
objections, it was ſaid, that the true deſign of thi 
act of parliament, which the queſtion turns up, 
was to prevent perſons being held to bail by th 
ſheriff in the ſum the action is brought for, which 
was the practice then; and it was provided there. 
fore, that no perſon ſhould be held to bail in ay 
greater ſum, than the plaintiff ſhould ſwear was hy 
due. Now it was obſerved, that nothing could be 
a more natural conſtruction upon this act, than tht 
as before the bail taken by the ſheriff was for doul 
the ſum in the Acetiam; ſo now the bail taken 9 
him ſhould be for double the ſum ſworn to; and 
this equally regulated the ſum as if it ſhould be er. 
actly the ſame. To the ſecond objection it was fi 
that there were caſes where acts were held to be i 
legal by ſtatute law as well as the Common k, 
and yet not allowed to be void, but puniſhable inz 
proper manner; and to this purpoſe was applied 
caſe in 2 [n/?. 131. Judge Page ſaid, that h 
thought it unqueſtionable, that the bond was 11 
aſſignable in the preſent caſe, if it did not cle 
comply with the intent of this laſt act of pals 
ment; but he thought it did for the reaſon juſt h 
fore mentioned, and compared it to the caſe of tis 
Acetiam. The reſt of the court were of opinion 
that the bond was not within the act, as the intal 
of bail-bonds is not to ſecure the debt, but the j 
pearance of the party; and therefore whatever tt 
practice might have been before of the ſhelf 
taking double the ſum in the Acetiam, they thou, 
that was not a regulation, which he was confined 
by the law, but merely a voluntary one. choſe 
bimſelf to be a guide to his diſcretion ; for belon 
if the ſheriff had held the party to bail in any ful 
he was only puniſhable for his oppreſſion, but tk 
bond could not be avoided. As this then is toi 
taken to be a bond not within the meaning of tl 
laſt ſtatute, they thought it was not aſſignable, 
more than a bond not regulated according to the# 
ſtrictions of the firſt act. Barnard, K. B. 1 


ap. 6. | Bail. 

| Motion for the judgment of the court, They ſaid, 

it ſince this cauſe has been depending here, there 
dave been actions of the ſame fort, both in the Com- 
m Pleas and Exchequer, wherein this ſame point 
125 come in queſtion ; both of which courts have 
deen of opinion, that bail-bonds may be taken in 
bouble the ſum contained in the Acetiam. All the 
ourt, except judge Page ſaid, that in their private 
pinion they were not ſatisfied with the reaſons of 
heſe reſolutions; however that there might be a 
niformity in the judgments, they were willing to 
ive judgment for the plaintiff ; eſpecially too, be- 
Suſe when actions come here by original, the party 
ill have opportunity of bringing a writ of error 
mmediately in parliament ; and then this queſtion 
nay be finally ſettled at leſs expence. Accordingly 
hat judgment was given. Barnard. K. B. 326. 
An action was brought by the executor of an aſ- Bi eecutor of 
gnee of a bail- bond; it was objected the act ſays, aſſignee. 
he aſſignee ſhall bring an action. Judgment pro 
uer; it is an intereſt veſted, which will go to 
he executor, Forteſc. Rep. 367. Prac. Reg. C. 
. 68. | 

Here the ſtatute of H. 6. and ſtatute 12 Geo. Adion by 
29. were pleaded, and judgment pro quer; and aſſignee. 
ere the indorſement of writ was ſet out, different 
om the Acetiam, Forteſc. Rep. 367. | 

Debt by aſſignee of William Morris, bailiff of the The like. 
berty Decani & Capital Eccleſiæ Collegiar of Wift- 

nfter, inſtead of Capituli Eccleſiæ, &c. and judg- 
zent pro quer. Objected, not ſaid aſſignment under 
and and ſeal. Anſwer, it is ſaid in the declara- 
on, the aſſignment was Sigillat' & atteſtat'; it 

u held well, becauſe in the very words of the 
atute, Forteſa Rep. 367. | . 
Nil debet pleaded to an aſſignment of a bail-bond; The like. 
kid not a good plea: Forteſe. Rep. 367. 

The proceſs was an action of trover ad dam? What Bail-bond 
do . and the condition of the bond was to appear cent. 
} reſpond” de placito tranſgr” ſuper caſum ſuper afſ® 
dam 100 J. this was urged to be a variance. 


But 


— 
8 meme 


252 | Bal. 5 Chap. 6; 


But per totam curiam, (the ſtatute H. 6, beig 
pleaded) there were only three things required ſo i; 
to make the bond good, i. e. Iſt, It muſt be by 

the name of office. 2dly, To appear at a p 
Time. 3dly, At a proper place. The ad reſp} 
is only furpluſage, and ſhall be rejected. Ari. 

Rep. 368. 4 Ec 

What amounts On error from the Common Pleas, in actions d 
— — = debt on bai-bonds, it was exception was taken thi 
| the name of it was not ſhewn, that the bonds were to the (. 
office, riff by the name of office, as the ſtatute 23 Hf 


c. 10. requires. And the court held, that it ſoul 


fo appear ; but they thought it did ſufficiently . 
pear on the whole declaration, it being laid oh 
eidem wicecomits et affignatis. Judgment affirm, 
2 Stra. 803. | 
| This was a writ of error on a judgment in th 
Common Pleas, given there by default in an ain 
brought by one as affignee of a bail- bond. Th 
error aſhgned was, that there was a defect in th 
declaration, in as much as it appears to be a bi 
bond, that was given to the ſheriff, and yet th 
bond itſelf does not appear to be given to him 
the name of his office; for the obligation is only 
Edward Perſon generally. And. firſt it was ſi 
that it was not a clear point, whether this ſtatutes 
23 H. 6. on which this bail-bond was given, wt 
not a general law, which the court is boundt) 
take notice of. And if fo, he faid it was clear tly 
might take advantage of this error, though ty 
have not pleaded the ſtatute. But what was chi 
relied upon, was, that this action is founded up 
ſtat. 4 An. c. 16. / 20. which is a general ftatutt 
and no action can be brought by an aflignee dt 
bail-bond upon this ſtatute, unleſs the bail-bond #1 
good one; ſo that now by a mean the couſt 
bound to take notice of the firſt ſtatute, to ſee ws 
ther this is a bail- bond, within that law, of % 
To the firſt of theſe points, the court ſaid, it l 
been held, that the ftatute of 23 H. 6. is 4 fim 
law; and: therefore if the ſecond: does not help J 
it is clear you cannot take advantage of it. A 
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as to that, the court ſaid, that the words of the ſta- 
eute for. the amendment of the law are, that any 
plaintiff may take an aſſignment of a bond given to 
any ſheriff or other officer for his appearance ; here 
the plaintiff has ſhewn himſelf to be ſuch aſſignee ; 
and conſequently he may recover upon it. If indeed 
the words of this ſtatute had been, that any plaintiff 
might take an aſſignment of a bail-bond given to the 


| ſheriff, the court ſeemed to think, that there might 


be a good deal in the objection. But as they were 
not, the court-affirmed the judgment niſi. Barnard. 
E772; 025 wo? . 

- In Abe on bond for 184. the defendant demanded 
ger of the condition, ſet forth the ſtatute of Hen, 6. 
and farther pleaded, that a plaint was laid in the pa- 
lace court in Southwark againſt one for 207. that 
thereupon proceſs iſſued to a virger and minifter of 
the court, wha did arreſt the party, apud We/tme- 
nafter” infra juriſdidtion cur præditi'; and according- 
ly took the ſaid bond of her in the name of the 
plaintiff, for her appearance for eaſe and favour. The 
plaintiff replies, that the plaintiff was under marſhal 
and keeper of the priſon of the ſaid palace eourt, 
erected by letters patent in the reign of King Charles 
the Second, vigere & ſecundum formam flatut infra 
Mafimanaſfer predif?; and that the bond was made 
to the plaintiff, ab/que hoc, that the bond was taken 
in the name of the plaintiff, in the manner men- 
toned by the defendant. Upon this iſſue was joined, 
and a verdit found for the plaintiff, Motion in 


arreſt of judgment. The objection relied upon was, 


that the bond does not appear to have been given to 
the plaintiff in the name of his office. Agreed that 
the defendant did not demand cyer. But then the 
plaintiff ought to have ſet it forth in his replication ; 
and prayed that the bond might be inrolled. To 
which purpoſe 'Carth. 301. Lutw. 680. were cited; 
it was likewiſe obſerved, that the plaint ſet forth in 
the plea is for a greater cauſe of action, than the 


ſum mentioned in the bond ; and therefore the cauſes 


of action could not be intended to be the ſame. To 
this it was anſwered, that the palace court appears 


by 
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by the record to have been erected long ſince the fk. | at 


for either of theſe exceptions. Now as to that, where 


taken by virtue of the ftatute. And that where 


Bail. Chap. ö 


tute of Hen. 6. and therefore that ſtatute could u 
extend to the caſe in queſtion. To this purpoſe u 
cited the opinion of the eleven judges againſt ] Hut 
in Salk. 373. that the ftatute of 21 Fac. c. . Wl; 

quiring informations to be brought in the prope wa 
county where the offence ariſes, does not extend u | thi 
offences, for which informations lie by ſubſequen ; 
acts of parliament. Beſides, the bond on which the H. 
preſent action was brought, does not appear to h? cie 
been a bail- bond; and if ſo, there was no colow 


ever a defendant may plead, that the bond was taken av. 
by dureſs, the bond ſhould not be conſidered, W ag 


ever it did not appear, that the bond was taken co 
within the officer's juriſdiction, ſuch bond may be co 
pleaded to have been taken by dureſs. For this pu. ſux 
poſe were cited Cro. 745. Cro. — 309. Dy. 1%, 2 
Now in the preſent caſe the bond did not appear u the 
have been taken within the juriſdiction of the court, pu 
Agreed that the defendant had alledged in tis pla, tut 
that bond was taken at Neſiminſter within the jj. | the 
riſdiction of the court. But that fact is found agaiuſ pr 
defendant by the verdict. And nothing of this 
admitted in the plaintiff's replication. It is onh cu 
admitted there, that the bond was given infra l. 
monaſter prædic“ . But one part of Maſtminſter my th 
be within the juriſdiction, and one part out of it 
And for this purpoſe was cited the (a) caſe of Du 
and Reydock, The Chief Juſtice ſaid, that he took | ho 
it clear that the Naſlmongſter prædict in the plan- [th 
tiff's replication, and the Je/tmonaſter? infra jurſ in 
difion' cur alledged in the plea, muſt be underfto 
to be the ſame place. 2 Barnard. K. B. 67. It mil th 
be agreed even by the other ſide, that the plaintif up 
might well declare upon the bond generally, wit ES 
out ſetting forth that it was given to him in the 
name of his office, and when the defendant woul 
avoid this bond by the ſtatute of Hen. 6. plaintif 
1 P. = 
(a) Here at large nigh 


Chap. 6. Ball. | 
might well reply, that it was given to him in the 
name of his office; and this will be no departute. 
The queſtion therefore for the conſideration of the 
court is, whether the plaintiff by his replication has 
ſufficiently ſhewn, that this bond was given to.him 
in the name of his office. He has averred, that it 
was given vigore & ſecundum for mam flatut'; and 
that was a ſufficient averment after a ve. dict, that 
this bond was given to him in the name of his office. 
However, if this ſhould not be taken to be a ſuffi- 
cient averment after a verdict ; yet the plaintiff 
ought to have judgment; by reafon that the iſſue is 
joined upon a. collateral matter; and thereby the 
averment made unneceſſary. This latter part of the 


argument was inforced by two caſes out of Lev. 254. 
Saund. 156. where ſuch averment is not in the re- 


cord; and yet the plaintiff had judgment. It was 
conceived that neither the want nor inſufficiency of 
ſuch an averment would be cured by a verdict, and 
2 Saund, 177. was relied upon. Judge Lee ſaid, 


the difficulty with him was, what ſenſe ſhould be 


put upon the words vigore & ſecundum formam /ta- 
tut', he did agree, that if the ſenſe of it was, that 
the plaintiff took the bond exactly according to the 
preciſe terms and directions of the ſtatute, this would 
be good after a verdict, without ſhewing in parti- 
cular, what thoſe directions were, that he followed. 
But, conſidering that the defendant had pleaded that 
this bond was taken in the plaintiff's name, he took 
the ſenſe of that clauſe to be nothing more, than that- 
the plaintiff took this bond under the ſtatute, ab/q” 
hoc, that Birley took it. For which reaſon, he 
thought that the plaintiff had intirely omitted ſhew- 
ing, that he purſued the directions of the ſtatute in 
taking the bond ; which he took to be neceſſary for 
the plaintiff to have done, as the caſe comes out 


upon the defendant's plea, in order to maintain his 


action. To this purpoſe he put the caſe of a man's 
declaring in a general manner in debt upon bond, as 
the plaintiff has done here, and the defendant's 
pleading the ſtatute of H. 6. as he has done here 
likewiſe; ſuppoſe, he ſaid, the defendant's plea is ill 
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in ſome point of form, and the plaintiff N bs 
cially. He took it in that caſe, it has been 

that'the plaintiff in his replication muſt ſet forth, thy 
the bond was given to him in the name of his of, 
otherwiſe the demurrer will be bad. For whit | 

. reaſon he thought the judgment ought to * 
I However, the reſt of the court was of a differ 
| opinion, and faid, they thought the words Serum 
 formam flatut' would after a verdict imply, that tie 
bond was given according to the directions and form 
of the ſtatute ; though judge Probyn agreed, if th 
words had ern vigore atut only, it would hay 
been otherwiſe. Accordingly judgment was ga 

for the plaintiff. 2 Barnard K. B. 199. 

* Aﬀegnment to Caſe on an aſſignment of a bail-bond, and it Wh | 
| whe of plaimiff, ſet out in the declaration that the bond was affixnel 


to the uſe of the plaintiff, whereas the act is, fl 1 
be afſigned to plaintiff. to 
But per Cur”, Te = all one, and beld well . 1 

| teſe. Rep. 369. 7 


Ad ion by admi- The plaintiff brought debt vpon an affignments 
— ſheriff to her, ſhe ſuing in the original action 
adminiſtratrix for a debt of 207. and there was a & 

-murrer generally to the declaration. It was objedel 

for the defendant, that this was an affignment to hi 

in her own right, and ſhe muſt fue in her om. 

name, and not as adminiſtratrix, ergo it is wrong; 

becauſe the action is brought in the detinet, and nit 

in the debet and detinet. 2dly, It is not ſaid to bei 

'bail-bond, only ſaid that bond was given to ſheriff 

appear, &c. and it has no date, and the bond is 1 

the penalty of 24 J. and the writ but 20/, |} 

Yet per Cur, Judgment pro guer”, for it mul 

purſue the nature of the original action, becauſe it 

will be affets, and is not fhewn for cauſe that it i 

Bond good with- in the detinet only, and a bond is good without a dit, 
out a date. and as to the ſum in the bond above the Acetian, 
that makes not the bond void. Forteſc. Rep. 310. 

Action by Odjected, here is no breach affigned, becauſe it} 
8 averred only that the money was not paid to tl} 
plaintiff; but it is not averred, that the money il 

the bond was not paid to the ſheriff. "R 


700 Sa. 3 
* 86r on Cariam, lt is well Ses rr 
her hid ah it ygr, ſo, the, judgmeat of 
b B. 0s Amed. Porteſes, Rep, eb 
Fl, he Jer en the e V 
1 but to be atieft $$ 5 the preſepce. f one ſignment of 
Res, Haming, bimg,..7 Weaver ; on Ni debet bail- bond. 
| 155 * and demarrer, Wk ; held, wrong z it ſhould 
in preſence of two, Weben by. ature ; on this 
e plaintiff, did diſcontinue.  Fartsſc. Fegg. 371. 
1 ſ cial original, was, taken aut returnable coram Bail bonds need 
VV 
bond was without the words ubicungue, &c. Land turn of proceise 
an action upon i was objected, that by the + fer? rect 
tute. of Hen. 6. {which Was pleaded)-rthe ſheriff 1 
Id take no bond, "but ſuch as was. dp gear alt 
t place i in the writ "mentioned; ; whereas this mighglt 
to. compel an appearance c ut of England, if the | 
8 ſhould happen , 'ſo to be. Sed per Curſam, 
ere are no ſet forms of words for theſe bonds, 
ik. in ſubſtance they are to appear according to. 
 defigt. of the writ, it is ieezn, 2 855 286. 
ent. 237. 2 Show. 5 1. 2 Lev. 180 Tin. 
56, 2 „ Scaccario, upon a Dus minus, the. bond 
| to, appear in the office of / pleas in the court of, 
hequer at WW; eltminſter, and that was held, well, 
upb, though the proceſs was to appear, b before. FT 
dns; we will underſtand, that, by appe: rings, 
the king -is meant before the king in his en ig 
not before the king in perſon; be plajay muſt, 
> judgment. 2 Stra, 1155. Sce 7 44 155 0425 K n 
an action brought by the, plaintiff AS ly wist all. 5 
bail-bond, the defendant pleaded. ; a frivolous gag 158 
3 and upon that there was a demurrer. Ex- 26. Jiop pes 
on to the declaration, that the plaintiff, had not N ee 
forth the time, when, the. bill of. DMidgleſex,. — Aa 
h the bail. bond was given upon, Was taken bin 22 $0 *t 
and he ſaid, theſe Fouts have no (4) teſte, and RE 


4 
rk 


1 A bil of. Middleſes hes? vis a Ae 7e; 
che ręaſon given why i it has no Teſie, is, becanſe it 
ex a plaint entered, 2 Cid. 129. 2 L4s Raym.. 


ct 
— 


2 therefore 


3» 
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Ball. Ch 
therefore the time it was ſued out is neceſſary yh 
ſet forth, for by that it would appear, what tie 
there was for the return; and if there was a t 
(a) interyening, the writ was a void writ; 204 
conſequence the bail-bond taken without author; 
the court faid, that the defendant has. pleaded In 
bene & verum eft, he was arreſted by this writ, wig 
ſhews, that the writ was not void; for if it 
de could not have been arreſted by it. Beſides, ty 

_ fay, if there was ſuch a fault in the writ, the dd 
-*  -, "dant ought to haveſhewn it in his plea, Accord 
r 


_ What mall not In bees a bail - bond the plaintiff declargiyf 
def deedesdan a proceſs iſſued out of the palace court, and thih 
in an ation upon virtue of It the defendant was arreſted in ; un 
a bail-bond.  yyhich the defendant gave this bond for his d 

ance. The defendant pleads the ſtatute of 23 Hal 
and ſhews many particulars in which the bo 
void by virtue of it. Upon this the plaintif off 
murs generally. Exception to the declaration, lM 
Wit does not appear to be within the juriſdidnd 
the palace court, and of conſequence this bond 
not be taken to be upon that ſtatute, but at (i 
mon law; and therefore the plea was not good. | 
ſupport this exception he cited Dy. 120. Lui. 
The court ſeemed to think there was a good d, 


j 1 weight in it; and therefore gave judgment ff 
=  wrfendant unleſs cauſe the ſecond day of the 
FE I. | Cre. 309. Barnard. K. B. 336. 


When a perſonis In an action upon a bail- bond the defendantpi 
aachen cur Oyer of the bond and condition ; then by daf 
of . ſet forth the ſtatute of 23 Hen. ö. and averits, 8 
open it, bor z (e) A writ may be ſued out on the firſt day of 

bail-bond term, and mate returnable the Taft return of Miu 
ſhall be faid do term; but it cannot be ſued out in Michaelmas tem 


. be good or not. made returnable in Zafter term, becauſe then al 
5 term will intervene, which is irregular, and then 
„ out of court. Sal. 273. 2 Bac. Abr. 234. 2 I 


* 
SY 


442, 445, 444+ Cv. Flic. 467. "pl. 17. 214M 
775- 19 Vis. Abr. 225. pt. 3. and notes. 'J 


IS 
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the bond was given by him for eaſe and our of 
dne bu Draper, or to be diſcharged from his im- 

priſonment. The plaimiffs by their replication ſet 

forth, that an attachment iſſued out of Chancery 

inſt one Foſhia Draper in a certain ſuit there at 

the inſtance of a private perſon, that thereupon the 

faid' Joſhua Draper was arreſted, and for his deli- 

verance the preſent bond was given, abſque hoc, that 

jt was given for eaſe and ſavour of the ſaid Jeu 
Draper, or to be diſcharged” from his impriſonment. 
o this replication there was a demurrer, and the 
auſes' ſpecially ſhewn, that the traverſe contains 

matter uncertain and untraverſable, and that the 

plaintiffs have not ſufficiently averred their traverſe. 

Argument in ſupport' of the demurrer ; that though 

he concluſion of the defendant's ' plea was in the 

words of the plaintiffs" traverſe ; yet it contained in 

t double matter, and was uncertain; and therefore 

he iſſve ought to have been joined in ſuch a manner 

that the traverſe ſhould have been of ſuch matter 

ly,” as ſhould have made it fingle, and likewiſe 
rtain. That the traverſe was not ſufficiently 

verred; for it is in the ſingular number & Hoc pa- 

atus oft verificare, whereas it ought to have been in 

he plural, by reaſon that there were two perfons , 

int plaintiffs; ſo for the ſame reaſon the beginning : 

f the replication was bad likewiſe, for it is ab ac- | 

Wore ſud prnecludi nom debet. For which purpoſe 

nas Cited 2 Lutw. 1529. and the caſe of the Deen 

nd Ingram, Trinity 11 An. There two were in- 

ited for an aſſault and battery; in arreſt, of judg- 

dent it was moved, that the indictment was un- 

rtain, it being inſaltum ferit & wverberaver?, The 

burt heb] they could give judgment for the battery, 

x. reaſon of the word werberaver”; but Lord Macs + 

Felt agreed it was had for the aſfault. He ob- 

ved farther the bond fer out upon the Oyer varied 

dm that ſet out in the declaration; for in the de- 

atation it is alſedged, that the defendant was 

und, by ebe name of George Stevens, Mercator in 

rt in Cow Maids be ess upon the Dyer, the 

ors in Com? Aid are omitted. But befides theſe 

= exCceptiuns 
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723. Bac. Abr. 206. 
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5 exce which went to the form only of che 
8 — * the bond was void, as being againſt th 
| 3 of 23 H. 6. for as he apprehended, no fuch 
bond could be taken upon an attachment; and u 
this purpoſe cited 3 Lea. 208. 2 Ander. 122.1 5 
the caſe, of Beal v. Watford, Mich. 4 Ge: in 
court of Common Pleas, There Mugs was ue 
upon an attachment, wherein was the very fane 
form of words as in the preſent one, to anſiur jul 
matter as ſhould be objefted. againſt bim; a bail-boj 
given upon that, and the court held it to be yi 
cited Dy. 364. Salt..608. to ſhew that the hon 
was legal. And judge Page ſaid he remembered 
the Exchequer a man was held to be bailable upan i 
However, as this cauſe was too ſpecial for the kf 
paper day, it ſtood. over. 2 Barnard. K. B. 268, 
Though the bail taken by the ſheriff; be eye f 
good, yet the plaintiff, may refuſe an aſſignment df it 
_ and Nd againſt the ſheriff by Amercements; ; thets 
fore it behoves him, to take good bail. It js tn 
the ſheriff ſhall not be brought in contempt fora 
bringing in the body, but the only way is to ane 
him, and ſheriff may proceed on the bail- bond; ai 
the plaintiff by 23 H. 6. c. 10. has eletiion of hig 
amercemeat ; by Court 12 Mod. 447. lade 


The way upon taking aſſignment of: bail bond 5 
to indir ſe @ promiſe upon it, to. ſave the ſheriff lim 
leſs agary/i amercements, and yet the bond cout 

till in the ſheriff's cuſtody, 12 Mod. 516. | 

The feeriff upon aſſignment does not: pen ul 

flefſion of the bond, . becauſe if the. plaintif x 
bene the ſheriff muſt. be indemnified ; bu 
; muſt produce it at the trial; by Holt Ch, J Þ 
; 527. 

50 Ne ng 2 bail- bond as galls of th 2 0 


28 


as 1 9 
43 — 79 4 : - 


the: count. againſt bim, he prayed to diſcontinue, 
which was en on payment of cons. IS Mod. 
duo ee 3095 ton 

72 Cher Juſtice ſaid, that upon an dien by 
an aſſignee of a ſheriff's bond, it is enough to ſet 
rh that the bond was Pro comparentia of the de- 
ſendant, and there is no nad of ſetting! out the 
ere large: Au. %% nn no 
Halt Chief Juſtice. made 1. a rule ofi! court, and: 
ordered + it to be ſcreen'd' up in the office, that 20 
bail-bind ſhall be aſſigned in town till four days after © 
the writ, aud not till 11x days "after * reren, in a 
mitry:cauſe,. 11 Mall 25 3 Nl. 4. 1 1b 

Io debt cby aſſignee of a Ball bong z ; it ITT Les 
jected to the declaration on ay. e that the 
breach. of the condition tur ſet forth to be „ bir not 
tppearing« ſecundum exigntiaꝶm breuis, nor ſee forth 
on dubat day the: torit was returnable, and then Nn 
flat) uhether he did appear er not ſecundum Kri- 
genliam remis, and fo. whether, the bond was forfeited 
or obs and. Parter Chief Juſtice, held the not ſet - 
ting: darth he return of the writ to be 4 ee Seen? 2 
tomg:ingjovrned, > 10-Afod.; 190, 191... 
Wt a high-fber iff” aid, by a. legal iat unten, nabe Under ſheriff 


ier-ſherifÞ the year before 4. neither L. nor A. 200k 3 * 
breathe required. 57 2 %/l. £3112; Aſter H.*s' year 
aun den hiredg and before anew ſheriff was appointed,' 
. makes an aſſignment of a bail. bond; and the quef- 
jonas, Whether AH. was ſuch pecſom as that his 
abc hoſenttof: the bail-bogd whs a  good«/aſfignment- 
* the ſtatute 4 An. c. 16. , 20. (N. B. A. 
Aways acted as undes-ſheriff, and L. apr at all * 
1288. 5 will } | 

Herden C. J. ſaid, he had the . all his 
3 and they were if opinion, that an under- 
heriff- himfelf might: aſſigu a bail bond insthe name 
df-the high · ſneriff, it having been the conſtant prac- 
ce ever. ſince the ſtatute 4 Ann. but that if the 
pllienment was neither by the high; henff nor, his 


„ 3 EN D, ing : 


Chap: Ball. 1 


hin der- Hef in 2rgſt for A. who: bad- been nd clerk cannot 


ader-Iberiff, it would not: be good. and that bee 
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Indicted, 


Supcrſedeas, 


Attachment, 


ing the preſent caſe, the defendant had judgment 
N en en e ee rim 


c. 16. par. 20. directs, but only alledges that the fv 
riff at the cofts of the plaintiff" in the ſuit,” ai 


ſued or indicted, &c. whereupon a Capias or Exy# 


Bail, Chap, 6, 


An action of debt was brought upon an affign. 
ment of a bail-bond taken by the ſheriff, who hay |; 
arreſted the defendant upon a Capias, &c. and un 
a demurrer to the declaration it was objected, tht 
the plaintiff had nat ſet forth the: Capias, ir th 
Teile, or return of any Capias, as he ought to have 
done, and the court of C. B. being of that opiniay 
a writ of error was brought in K B. but the jug. 
ment of C. B. was affirmed; for it is the Coin 
which gives life to the bond. 8 Mod. 78. 

Aſſignees of a bail- bond by the Meritt ought dit, 
and bad jud by Nil dicit, whereupon error v 
brought, becauſe it was not ſhewn that the ſherif 
aſſgned the bond to them by indorſing the ſame, a 
atteſting it under his hand and ſeal in the preſau sf 
tus or more credible: witneſſes, as the ſtatute 1 4 


to the form ef the flatute in that caſe lateh mad n 
provided, did aſſign to the plaintiffs the faid boni 
but the court unanimouſly over - ruled the exception; 
„ All defeats (which would have been aided by n. 
dict) being aided after judgment by Ni 465 bk 
fame act of 4 Ann. And it being exprefly alledgel | 
that the bond was aſſigned fecundum formam flat; ® 
2 judgment was affirmed. 2 Ld. R N. 
The ſheriff cannot bail one committed for feloty, 
except it be by the king's ſpecial writ directed v 
him for that purpoſe, | - e 
A man indicted for treſpaſs, or any the-liked: 
fence, before juſtiees of the peace, and there 
committed to priſon, may upon the kings untl 
bailed: by the ſheriff to appear at ſeſſions. 
Upon a Superſedeas tho ſheriff may bail 2 mi 


upon im if aq * eps 


He- may take bail upon an attachment, pr path 
by the expreſs words of the writ, It 


Chap. 6. Ball. | 263 
2 take inſufficient bail for an appearance, and 
Z = rer refuſes it, he is liable to an Action, a 
alſo bo amerced. Sali. 99. Ld. Raym. 425. 

But in either caſe, if the plaintiff take an aſ- 
ſgnment of the bail-bond (though the bail be inſuf- 
ficient) the ſneriff is not to be amerced. Sal. 99. Amerced. 

12 Mud. 27; e 

The 5 . take bail on at 2 for 
x contempt, becauſe it is in nature of an execution, 
Cm. Red. 264. Hl. 145. -' Barnes's Notes C. P. 53. 
Caf. of Pra. C. P. 14, 100. 5 Vin. Abr. 450. 
. 29. 3 Leon. 208. Dy. 264. 2 Vent. 237. Gilb. 2 
Eq. Rep. 8 g. unleſs at à judge's 1 577. ae - "0 
479. Ld: Raym: 723. See 12 Mod. 5 
The defendant being ſheriff, and rm ken vp 
2 man upon an attachment, ok a bail - from 
a ſufficient bail for his appearance. It was moved by 
pad that the proſecutor ſhould be compelled is 
zake an aſſignment of the bail- bond; and this he ſaid 
was frequently granted in the Common Pleas, where 
obligee was a ſufficient a ; but the court denied 
the motibn. 12 Mad. 57 9. | 
\ The plaintiff may either accept an aGghmient; or i 
proceed agalnſt the ſheriff by amercements, and the | [| 
ſheriff may reimburſe himſelf by ſuing the bail: bond, 
ut if the bond is not Nr he is without re- 
medy. 2 Sall. 608. pl. 1. Id. Kaym. A. e 3 
| 12 Mad, _— © 4p BLOT! IJ _ 8 
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owns of. Writs u. 


Wetten is bot a certificate made by tele 

or baff to the court; from whence the int 
iſſued, af that which they have done touching th 
execution of the ſame writs. yo Sher. 662 * 
2 Lil. Abr. 583. AF * 
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Return, what, 


g not abate if the return be Quarte die poſt, 
Appearance. If a man be bound to appear the firſt day i in tem 
in qourt, he may appear the firſt day of the Iſiz 
and t ve. his ne recorded, and thek 
god nf oo noo 1 {ond 11191 


Where it is ne. f on a Hiri facies. all: 9 is not ba 
1 ee and the writ muſt be teturned before a ſecond executin 
where not. can be taken out, for that muſt be grounded upon 
the fitſt writ, and recite. that all' the money was 10 
levied upon the firſt; but if upon the firſt all th 
money had been viel the writ need not have bei 
returned, for no farther: pris: was neceflury.” _ 

zi An Arlt v0. 1 ien 
When a Scivefa- _., Uponithe irregu larity/6f,a Scire facias, — | 
Sn bil , being referred 10 the maſter, be .reported, tht 
long it ſhould lie Scire facias was returned upon it; but thut kd 
in the office. not lie in the office four days before the return, An 
7. fe. 225: whether this was requiſite br not, was the queſtion 
Argued, that it was. not, and (a) 2 Sall. 599. 0 


(a) A Capias ad ſatisfaciendum againſt the princip, i | 
order to charge, the bail muſt lie four days excluſive in ti 
ſheriffs office, but there is no ſet time for a Scire fa: 
ſame rule laid down Mich. 10 W. z. B. R. but a vo 
facias againſt bail muſt lie a convenient time, and dt 
firſt. Scire facias may be antedated even in term = 
per Clarke ſecondary. Sed per Holt Chief Jultice, | 


cannot be arntedated where it iſſues by rule of court, ! 
Salk. 599. 


lied; 


Chap. 7, Return of Forts. 1 265 
led on. However, the other fide faid, they had 
wo caſes directly with them later than this in Salt. 
One was that of Olgar and Staples, Tin. 1724. the 
other that of Gilbert and ' Billing fley. ' The maſter 
ſaid too, that in the book of practice left him by his 
father, there is no diſtinction between two NMihilt 
and a Scire feci in this reſpect; and conſtant expe- 
Fience is, that each of the Scir“ facias's. muſt lie in 
be office four days, where two Nihils are returned. 
Ihe court thought this the moſt reaſonable; bat 
Whoever ordered this matter to be farther inqufred 
oto. Barnard, K. B. 3444. 
Where the wirit or proceſs is directed to the biſhop, 
here the biſhop is ſto make return thereof: and ſo 
dere the writ is directed to other perſons (as coro- 
„they are to make returns.” Dalt. Sher. 162, 
12 put ies are allowed in miniſterial offices: but all 
etutns made by them are to be made in the-name 
che principal officer. 3 Buff. 78. 
Te ſheriff muff return true, and not contrary to the The defendant 
erord; if he do, it ofalſifies all his proceedings. L. _— pending 
taught treſpaſs againſt f. G. wind; hanging the © 
it, ſhe takes D. to i uſtand; judgment was again 
. G. and 2 writ was directed to the ſheriff, qubad 
weret. J. prædictam per nomen J. Gi ad ſatisfactend®) 
Fe, the ſheriff cannot now return that ſhe was mar- 
ed, Cro. Fac. 323. cs 22 
De return niſt ut be contrary to the former return. Return of jurors. 
the preceding ſheriff return upon the Vrnirꝰ fat 
elye jurors, ihe ſucceeding ome upon the Piſfrimu: 
innot return that one juror had nothing, for "this 
| againſt his ſormer return, 19 H. 6. 38. for if he 
1 8d. at firſt, and alien ſince, yet is chargeable with 
ke ſues. But if the land be. recovereduby* EIN fit 
. the mean time, he may return it with this coc 
n dt, Ex int nibil haber. 1d.'ibidem; So if he had 
nd in the tight of his wife, and'ſhe is dead in the 
1 Fan time. ABT Gn n nt ie TAE i. + it 
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The return of the N7bil was by a ſucceeding (he- Name of the thee 
| i, and by the whole court, he was ametced';; for riff, fo after, 
muſt enſue the firſt return. For if any jure? has 
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off; + 


bhis falſe return, and {hall yield unto the lord and 
+ _ --- the party double damages; alſo: ſherifts' and oth 
bailiffs that receive the king's writs ſhall ſend the 


2 ds a 


bis flatute wills expreſly; that che ſheriff B 


\ .. +; Freaſurer and barons of "the evchequer”; this ig 
though they do not pur their naines 6 it; con 


Beturn of Urits. Chap.) 
eftate conditional, and the. condition 1s performed; al 
the feeffor enters, or ſuch like; in theſe caſes 6 
ſheriff. ought to return the ſpecial matter, and con- 
clude, and ſo Nihil habet, and if he: was never:ſyi 
ficient, he ſhall have Actin deceit againſt his pig 
deceſſor. Bro. Abr. tit. Retorn de briefs, pl. 49. cg 
19 H. 6. 38. But Fort. and Markham agreed, thut 
if. the defendant be returned ſufficient,” and after ili 
this is well; for the party may have Capias and EN. 
gent againſt him; contra againſt the juror. Ba. 4 
tit. Retorn de briefs, pl. 49. cites 19 H. 6, 38. l 
Tit. Action fur l caſe, pl. 5 3. cites S. CC. 

For returns; delivered to ſheriff by bailifs d 
. an indenture ſhall be made between th 
bailiff of the franchiſe and the ſheriff by his prop 
name; and if the ſheriff change the return ſo 
livered to him by indenture, and be thereof conti 
at the ſuit of the lord, or of the party that hut 
ſuſtained loſs, he ſhall be puniſhed by the king it 


own name with the returns, ſo ti: at the court my 
know of whom they took ſuch returns, and if a 
ſheriff or other bailiff leave out his name in his 
turns, he (hall be grievouſly amerced.“ Stat. 128 
. . N if 


put his name to the returns; ſo that it ſeems it 
otherwiſe before. Bro. Abr. tit. Retorn de hi 
p. 81. cites 41 A 29. Exception was taken ti 
no name wat put 10 the certiorari returned out if i 
treaſury into the chancery, and uon allecatur; for 
mini ſter ſhall put his name by the Common law, but 
the flatute the ſberif ſhall put bis uame to his retuh 
and does not ſpeak of any other officer; nota In 
Abr. tit. Retorn dt brief, pl. 48. cites 8 H. 6. if: 
If a Mittimus be returned with fine in K. B. 


the ſheriff by the ſtatute. Bro. Abr. it. Nau 
brief, pl. 129. cites 11 H. 6. 44. 


ap.7. Return of Writs. 
In debt upon the Exigent, a writ of proclamation 
ned according to the ſtatute, and it was returned 


ura; and ſor this cauſe the outlawry was challenged. 
Dyer, Brown, and Maſien thought this was no cauſe 
o reverſe the outlawry, it appearing by the return 
hat he was lawfully demanded ; for the words are 
Id comitatum meum tentum, and proclamari fect ; fo 
it appears that he was made by the ſheriff, and 


zuts not his name to the return of the writ, but that 
he want thereof is not error; but if upon the back 
f the writ nothing be writ nor returned, this will be 
ror; Wilſb and Harpur e contra. And that 26 
U. 8. 3. an Exigent was returned ſer ved, and the 
ame of the ſheriff omitted in the return; and this 
eld error. And the clerks ſaid that there were many 
recedents, where there turns for this cauſe were ad- 
deed inſufficient. © Whereupon Dyer faid, We wilt 
> adviſed of it. Ms. 65. pl. 171060. 
| The name of the ſheriff was not to the Di/tringas, 
or to the Tales awarded upon it, and it was tried 
Mi prius. It was inſiſted, that the ſheriff not 
utting his name does not make the return ill, and 


> = 3 I r os ew Ow 


q it it is helped by 32 H. 8. c. which helps inſuf- 
. cient returns, and no writ returned; but court con- 
a, for of neceffity the name of the ſheriff is to be 
F WP the return, otherwiſe it appears not by what war- 

t it came in; and otherwiſe any man without 
1 ſheriff might return writs, which would be a 
1 est inconvenience, and the ſtatute does aid only 
* luffeient returns, or when the writ cannot be 
ed do it may be intended it is imbeziled: but 
0 te it appears, and that it was never returned, 


berefore it cannot be good. And it was ſaid it was 


h ' Tuled in C. B. 35 Eliz. and alſo in X. B. and 
1 4 1 cauſe the judgment was ftaid. Cro. Elia. 

INS, or ot bog or gg any hes} 
4 | Diſiringas directed to the corners tent returned by 
10 em with their names ſubſeribed, but lung out the 


ne of Mee, viz. Coronatores, &c. and this was ad- 


per 


oed, but the ſheriff” bad not put his name to the re- 


bis flatute only impoſes a penalty upon the ſheriff; if he 


"ed erroneous ; but if they had not put ibeir pro- 
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per names, the return had been good, becauſe of- 
ners and the chamberlain of Cheſter are not with 
this Hatute, which requires ſheriffs to put the 
names to returns. The Common law required the 
name of office, to be ſuhſcribed, Whether it was ſhe, / 
riff, coroner,/ chamberlain, Cc. ſo, at this day tt 
ſheriff is bound to put his ſurname and name of of. 
25. but other perſons only their name of offa 
48. pl. 734. Cro. El. 703. pl. 23. and tht 
oe en. fac. was returned by them and their. ning, 
viz. A. 155 B. were writ, and alſo the word (+ 
ronateres added, which was omitted upon the Hie 
corpora, on which, was indorſed A. and B. only. | 
Was moved not to be error, becauſe before this fu. 
tute the ſheriff, need not have put his proper nant 
nor. .name of, office to his return, and this ſtatute ei - 
tends only, to the ſheriffs and bailiffs of franchise; 
for the coroners to this day are out of the ſtatute) 
and at the Common law it is well enough, for it 
was not uſual to put the ſheriff's name to returns; 
and for proof thereof diyer S ptecedents were ſhevn h 
Agar deputy chamberlain of the Exchequer, many 
which were.writs of affiſe; the one was in 5 Ed 
aſſiſe againſt the abbot of Allington, and one J. &. hi 
commoigng, and. in none of the writs the ſherifſh 
proper namg ot office was returned, Ang upon the 
precedents, ſhewn the court conceived. it to be wl | 
enough, andi no error for when: a rig is returned 
it is intended to be by the vety officer of the: co 
ho ought to doit, which is the reafon, that it it 
mon Jaw, the ſheriff's name needed not ta 
put to any rętufn; and this reaſon holds here. ll 
they all beldy. that if their names ought to Hayek 
here, then it. is not aided by the ſtatutes 32 H. 58 
gor 18 Elia c, 5. And they held, that the flawed 
12 £9, 2. c. did not extend to e bat the 
would adviſe. uw 1990 2 2 % W 
ans facias was returned thus : * Pe Tonen 
Nauenſcreſt uicecomitem, iſtud br eve cun, Faule. 
nexa mi Aeliberatum fuit per Hanmer, miliien Se 
1. in exrta ab cis ſus, & oh 
0. Hanmer nuper vicecomes. It was 0 
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Cbap. 7. Return of [Utits. 
it appears that It was returned by one who had no 
authority; for the ſaying (nuper vic.) excludes him 
dom being ſheriff, when he made the return. But 
dee juſtices held, that the return was good enough; 


the ſtatute the/adding his name is ſufficient,” and that 


tion of nuper vicecomes ſhall be intended that he fe- 
turned it when he was ſheriff, and made that addi- 
don when he: delivered it to the new ſheriff; and 
WS ſhall not make the return void. But JYhitlorh 
uſtice ſeemed to doubt, for which reaſon the court 


51 7. 2 Rel. Rep. 219. [notwithſtanding the dif- 
ference of the years, c.] But I do not obſerve that 


en. Palm. 15 . And Dodderidge Juſtice ſaid; the 
WE ſubſcribing his Chriſtian and Sir- name, without ſay- 
ing vicecomes, is error; and Mountagus held, that it 
ought to appeat by the return that be was ſheriff at 
the time; and theteupon they and Haughton ag reed 
the return void and not aided by the ſtatute: but 
Mountagur doubted if the return be erroneous upon 
| the ſtatute of Vor, becauſe the Common Jaw was, 

that a return without a name was good; and the 
fatute of York fays, That the ſheriff ſball, c. and if 
he doth not, then it inflifts\ a penalty upon him. And 
ſo ĩt ſeems that: the return is not void, but only that 
the ſheriff ſhall be puniſhed, But all the other juſ- 
tices ſaid, that the Common lato in changed iy the firſi 
words, ' viz. The: ſheriff" ſhall, &c. and the penalty is 
in terrorem of the ſheriff, and that the ſtatute was 


accordingly. Noli: Rep." 210. And Chamberlain. J. 


tiff 's name, before the judgment ꝑivenq tou be ſub. 
ſenibed to the teturn, though it was omitted before 
at the time of the return. But the Reporter ;ſays, 
that 5 Nep. 4 rinis againſt this Opinio of Chambers 
lain. Palm. 10 n See 2 Lad. Raym. 88... 


for he needs not alledge his name of office: and by 


need le only his Chriſtian and Sir-name,” and the addi- 


would further adviſe. Cro. Chur. 189. pl. 9. $70. 5 


the court gave any opinion as to the nuper vicetomi- 


always expounded ſo, and that the practice has been 
ſaid, that the judges of C.. would cauſe the ſhe - 2110 % 3 
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© Returns: muſt; be mads according ty antient courſe, and Returns accord- 


a aing to precedents; as waſte wayzathgned 1n'$, ihe ing to antieat 
991302 I Teturn<%vie. 


270 Return of tits. Chap, 


return muſt not be qu acceſſit ad S. but ad han 
vaſtatum. W | 2 * 
do a return of non inven: partem, for non off inn 


Error: tus, is error, and not amendable. 9 H. 6. fil, u 


Mercer was outlawed at the ſuit of H. It U 
diaus for moved to avoid the outlawry, becauſe the ſheriff n. 
infra naminarus. turned the exigent on the back of the writ, thy 
(viz.) ſeperuictus Mercer, where it ought to be it 
nominatus Mercer; for nothing was written 

but within.” But by all the Juſtices the return wp 
good. So if he had writ the return on the inner fie 

of the-writ, Dalt. 164. mob r 
Surpluſage. See Surpluſage is no hurt to the return of a writ, ui 
aſter Dal. 172. eleg;t, and the ſheriff returns that to be execute; 
the extent of the church of St. Andrews, alias dif 
St. Edes, and the true name is Andrews, yet gol 
Winch 27. In ſeire fac returnable in B. If th 
ſherift return ſcire fac', &c. d fit coram vobic ul 
faciend, gd” breve requirit : although vobis had rel 
tion to the King, where the garniſhment ought v 
be coram juſticiariis, yet good; for theſe words, a 
faciend gd  breve requirit, comprehend all. 29 El, 
3. 33. Adjudged, every return muſt exattly anſur 
the writ. + at | 0 L | 
Statutes aid miſreturns and inſufficient returns, lu 


not where there is not any return. Oro. Car. 587. | | 
| Officer, Mone can make the return of a writ, but ſuch a jr 


fon, who at the time of the return remains an office i 
the court, | © | P46 £07 $35 WT 649 

The ſheriff's return cannot be falſified by affidivit 
Comb. 255, Nor is his return of a reſcue traverſe 
ble. Bid 295. For againſt the return of the ſie 
riff there is not any traverſe, averment, or anſwe! 
But this ſeems intended only of returns of reſcues. 


| Feigned returns By Maynard, in Mod. Rep. 248. it is u pi 


wuſchievous, abuſe in officers. to tetutn  ſeigned names; the fk 
cauſe of which was the ignorance of the ſheriffs, uns 

being to make returns, and looking into the pt®& 

dent books. ſor the form, and finding: John Die and 

Richard Roz pute for. examples, made their ret 

AZ ccordingly, and took no care for\ true ſummon" 
| and true manucaptots; and cited the following cak 


Judgment | 
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Chap. 7. Return of Writs: 

| Judgment was entered in B. in a plea of quare 
| :mpedit, upon non appearance to the grand diſtreſs; 
but there the party was ſummoned, and true ſum- 
movers ers. | pon nou- appearance an attach- 
ment iſſued, and real ſummoners returned upon that; 
but upon the diſtreſs it was returned, that the de- 
fendants 4iſrigti fuere per bona & catalla, & manu- 


ment was vacated.  ._ 5 | 

| When the grand diſtreſs is awarded, it is that the 
We ſheriff is commanded to ſeize the thing, in queſtion, 
If the defendant be taken, then at the return of 
the writ, the plaintiff's attorney, at the day of. the 
return of the writ, may give a rule at the clerk of 
the rules for the ſheriff to return his writ; or if he 
go out of office, then a diſtringas to the new ſheriff 
to diftrain the old ſheriff to return his writ: but if 
| the defendant be arreſted by a bailiff of a liberty, who 
hath the execution and return of writs, then he muſt 
return his warrant back to the ſneriff by rule of court, 
or dfiringas, directed to the ſheriff to diftrain the 
bailiff, and ſo ametee the bailiff that way. Campi. 


lver to the plaintiff the money levied on a, ſcire fa- 
cias, upon an affidavit, that the defendant's goods 


letter to the bailiff to deliver them up, becauſe he 
| had received the debt and coſts; ſince which the 
money had often been demanded of the under-ſheriff, 
but he had not paid it, The court declared they 


271 


Judgment yaa- 
red. 


capt” J. Doe & R. Roe: and for that cauſe the judg- - 


Grand diſtreſs. 


Rule i the the- 
riff to return his 


writ, 


| Motion for a rule on the under-ſheriff of the coun- when rule is 
ty of Northampton, to ſhew cauſe why he did not de- made upon a the- 


riff to return a 
writ, how far it 
ſhall be with 


being taken in execution, the under-ſheriff wrote a cofts- 


ſhould. willingly grant the motion, if it had ever 
deen granted before,” Comb, 25. for they have ob- 


lerved of late, that under-ſheriffs make it a practice 
| to delay plaintiffs their ſuits, and to ſtand out till the 
| attachment. However, they ſaid, they would think 
of ſome way to make oder ther; pay coſts for their 
delay. Ide rule made at preſent was only, that the 
BE ſhould return his writ, 2. Barnard. K. 3. 
3 | n 5 
a. a „ Motion 
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21 in a writ. The court ſaid, that there appeared 


When a rule is 
made on a ſheri 
to bring in the 
body, What is 
the proper me- 


thod to enforce a 


rale of that ſort: 


granted it. And in another caſe they ſaid thi 


Rule for ſheriff 
to return writ 
diſcharged, de- 
fendant being 

protected by a 

bublic niger, 
and protection 
regiſtered. | 


_ a treaſury rule to return the writ, which rule ye 


Sheriff muſt re- 
turn writ, tho” 
made to plain- 
tiff s own bailiff. 


by plaintiff and his attorney. Per Cur. The fe 
muſt be abſolute. The indemnities are n ecelfi } 


an attachment againſt him. But the court u upon 


' the ſheriff's office, according to the act of pally 


. was delivzres to the ſheriff of Dor/et/hire, who du 
not execute it, by reaſon of the protection, and the | 


Return bf Wits, chip / 
Motion for 4 peremptory rule upon a ſheriff to 6, 


manifeſt an oppreſſion” in ſheriffs, by then d not t., 
ecuting the proceſs duly as it ought to be, that g 
had reſolved to grant theſe petemptory ruls 20 
coſts: accordingly they did 0. in the very ak 
2 Barnard. K. B. 88. 

The ſheriff had made a return of Cepi corpus, ut 
Nr not bring in the body. Upon which! 
plaintiff had obtained ſeveral rules upon the ſherif 
to bring in the body; but the ſheriff ffill ood by 
in contempt; and therefore the plaintiff prayed nby 


hearing the rules read ſaid, there was not ones 
remptory rule; and therefore the motion for an 4. 
tachment was irregular at preſent. However up 
a peremptory rule being then deſired, the court - 


amercements only uſed to be the Meth 6 of inforcing 
theſe rules, but lately they have granted attachment, 
Barnard. K. B. 246. 

"Defendant was protected dy baron H un, a pub 
lick miniſter, and the protection was regiſtered it 


ment. [/ An. c. .. A Capias ad reſpindnd, | 


penalty in the act. Plaintiff ferved the ſheriff wit | 


diſcharyed' by the court. 2 Barnes 332. 

Rule for Ambroſe late ſheriff of Eſſex to [bew cut 
why he Thould' not return ſeveral writs of H. fi," 
and Venditioni exyimas, Cauſe ſhewn, that all the 
warrants on theſe writs were granted to ſpecial bi | 
liffs of plaintiff*s nomination ;'and that indemnitis u 
the ſheriff were indorſed on all the writs, and fignd! 


becauſe' plaintiff” may call for retürns, though 1 wat”. | 
rants were made to his own bailiffs. Barnes 30 


y 


See 2 \ Parnes 331. 1 | 9 
Tieaſuſ 


- 
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Treafury rule for the late ſheriff of Devonſhire to Rule for late ſhe- 

eturn a writ of Capias ad reſpondendum diſcharged. wy > e 

zrry, late under-ſheriff (as uſual in Devimhire) had charged, it not 


directed to bound bailiffs only; and he had filled — 
a warrant on this writ, and directed and deli- after it was re» 
eied it to a bound bailiff, purſuant to his truſt. But turnable. 

Wh: appearing that this writ, though returnable in 

WW offer term 1751. was not carried to the ſheriff's 

Fice, or tendered to the under-ſheriff, till April 

52. the court thought it unreaſonable to oblige 

hc ſheriff to make a return. 2 Barnes 341. and 

now ſtat. 20 Geo. 2. c. 37. J. 2. whereby ſhe- 

F is not obliged to return writs ſix months after 

piration of his office. | | 

The under-ſheriff of Hampſhire ſhut himſelf up, How to ferve 

d could not be perſonally ſerved with a rule to re- unte on ſheriff 
rn the writ of Capias ad reſpondendum. Rule that a 
ving a copy at his houſe ſhall be good ſervice. 2 

Ines 31. a | | 
Motion for an attachment againſt the ſheriff of par / arg 
Wleſex for not returning a writ of Capias ad re- TO 
dendum, upon affidavit of "ſervice of the rule on 

under-ſheriff : Per Cur, Be it ſo, the attach- 

nt muſt be againſt the ſheriff, and the ſervice is 

per upon the under-ſheriff, Barnes 22. | 

Tbe court granted a rule for an attachment againſt Service on Benſon 
ſheriff of Middleſex, for not returning a writ 800d. 

uant to a peremptory rule, upon an affidavit of 

ice of ſuch rule on Benſon, who was ſworn to 

as oc Sony, Inge not to be. under- ſheriff. 

23, 293. Kep. and Caſ. of Practh. C. P. 

Pra. Ng CB. 381. EY | 

n under-ſheriff returned a H. fect, and a Ven- Court will 

! exponas ſued out, after two or three rules upon —— =_ 11 
beriff to make a return, and failure therein; an — — 
bment was granted againſt him, the court de- 

þ they never would grant it againſt the high- 

K for not returning the-writ. And ſuch a rule 

rag in 2 like caſe againſt the under · ſhe- 

" re. 12 Med. 454. See . and Caf. o 

; C. N 87. March 54. pl. 2? | ; 4 

= - Rule 


truſted plaintiff's attorney with blank warrants, to having been c- 


— 
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2 Rule Mi for an attachment againſt the ſhe 
MN. Merionethſbire for not returning 75. ca. ſa, Jon 
27. Pratt. Reg. C. P. 381. W a 
Of returns in re- The ſheriff that begins an execution ſhall en 
1 (and conſequently make the return) though his d 
be expired, 2 Ld. Raym. 107 3. Salt. 323. eu 
the writ indorſed with the ſaid return be deny 
| over to the new ſheriff, 

Languidus in pri- Upon the Cap the ſheriff returns Lawn i 
sn. priſona, and a diſtreſs iſſues to the new ſheift 
make the former ſheriff to have his priſoner; u 
the new ſheriff returns iſſues on the former ui 
What muſt come and an Alias difiringas iſſues againſt the ſheriff, ky 
„ after one of the counſel would have ſurmiſed, i 
the ſheriff againſt whom the diſtreſs iſſued u 
But by the court, he ſhall not have this yw 
aof ſurmiſe, but it ought to come in by retun di 
ſheriff, Dy. 25. @. 
New ſheriff not The return of the old ſheriff ſhall not conds 
concluged: . the new ſheriff, On a F fa the ſheriff nun 
guad cepit bona ad valentiam 101. and nou imm 
tores; whereupon there went out to the newil 
a Vendition: exponas, who returned that his pr 
| ſor non cepit bona, & ideo, fc. and held go. | 

H. 6, Gro. Jae. 73 
Baliff of nn, In caſe againſt a bailiff for the falſe mn 
Keri e recur, Nulla bona upon a Fieri facias, the quel 
upon the evidence at the trial, whether the ball 


a liberty ſhall be concluded in point of erich H 
the return of the ſheriff? And per Ciriam l to 
concluded. And if the ſheriff makes any obe Copy 
turn than that which the bailiff makes to ih not 
may haye his action againſt the ſheriff, And! the 


ſaid that Holt Chief Juſtice was of this pin 
: E 36 Hen. 6. 40. Ld. Raym, 184. 
Ca: ſe. Heber: General writs of execution (except gi a 
fand ki l. 9d Jatiifaciand', Habere fac \ſeiſnan, 5 

_ peſſeſſunem, Fieri fac, Liberate, &c. hic! 

nal proceſs, and after which no judgment i 
nor further proceſs; and when matters % 
only to be done, as land to be delivers 
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goods ſold, &fc. are good, though the words be not | 
returned or filed (if the execution be duly made.) | 
| But in caſe of an Elegit otherwiſe, becauſe the Eligit muſt be 
extent is to be made by inquiſition, to the intent 3 _ 
that the court may judge of the ſufficiency of it, 
| And every inquiſition ought to be of record. -5 
X Capias in proceſs muſt be returned, 4 Rep. 67. — — — 
fla other caſes the party is at the end of the ſuit; 
Ws otherwiſe of a Cap” in proceſs, for the end of the ar- 
re is, that the defendant ſhall appear. 5 Rep. 
| The writ of Retorn' habend* is not returnable. 2 Rctorno babendo, 
| Ril, Abr. 434. | 
{ The ſheriff was ordered to return an Hal fac“ Habere fac 
ſeiſnam, the execution is good, if he do not return Ian. 
it. But perhaps a writ of error in parliament may 
W be brought ; and if he will not return it, the court 
ſhall amerce him. Rol. Rep. 5 | 

The writs of Rediſſeiſin and Poftdiſſeiſin are Vi- Redifeifin, Poſt 
countiels, and not returnable; and the ſheriff ſhall Aen. 
hold the plea, and give judgment. 2 Tf. 82. | 
| So writs of Admeaſurement of paſture, and of dower, Admeaſur' de paſs 
and the parties may thereupon plead before the ſhe- #7 dbuer. 
riff in the county, But theſe pleas may be removed 
out of the county-court by Pone, 2 Inft, 369. 

Where the ſheriff returns Cepi corpus & paratum Drces tem, 
babes, and brings him not in, then the writ of Duces 
tecum ſhall be awarded, to have the body in court 
fub pamna, Bulſt. 8 2. _ 

Scire fac iſſues out of Chancery to the ſheriff of Security of the 
H. and the juſtices of peace, to call L. before them Fn. not 
to take ſecurity of the peace. L. enters into a re- to return ſeha- 
cognizance, and the ſheriff returns; this matter is im. 
not good, the juſtices ſhould have returned too. For 
the viſcount does not meddle with them as ſheriff, 
but by virtue of his commiſſion only. 21 H. 7. 

20, 21, Cc. 2 Rol. Rep. 257. 

If a writ be directed to a place where there are two Where there are 
ſheriffs, as London, Briſtol, &c. and one of them two ſheriffs, and 
doth return the writ, it is inſuffcient; for it muſt 1 
de returned in both their names, though one (ac- 
cording to cuſtom) may execute it, Bro, Abr. tit. 
Ofice and Officer, pl. 22. 5 | 


1 But 


„ firmed.. But ſome are of opinion, that this cm 
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Two bailifs ofa But if a warrant be directed to two bailiff; of 
franchiſe. franchiſe to execute a writ, the return of one of the 

- bailiffs in the name of both is ſufficient. Cre, Ilx 


CN W,9 3 7 

_— — —— ; If a writ directed to the ſheriff be executed, a 
the writ execured after a new ſheriff is choſen, the new ſheriff ought 
in the time of che to return the writ in this manner, (ſcil.) Recehi jy 
ol4 therift. reve preedecefſari mes directum fic inderſatum, &. 
19 Fin. Abr. 176. (C) pl. 1. | 
So of a bailiff of Sq if, upon a warrant directed to the bailiff of ; 
2 franchiſe. fraochiſe to execute a writ, it be ſerved; and af 
and before the return of it, the bailiff is remove, 
and a new bailiff choſen, the return to the ſherf 
| ſhall not be in the name of the old bailiff, bud 
the new-bailiff in the manner aforeſaid ; for the dl 

bailiff is now a meer ſtranger. bid. pl. 2. 
Juœære, for no doubt he is ſtill liable for his om 

neglects, Fc. Compl. Sher. 152. 
How if it be not Rut if a writ directed to the ſheriff is not execute 
magma ha me by him before he is removed, and another choſe, 
Ra nh] and after the writ is executed; this ſhall be return 
generally in the name of the new ſheriff, withoit 
any mention of his predeceſſor. Dalt. 517. 28, 
Abr. 548. pl. 3. 3 

Simil of a bailif. The fame law is of a bailiff of a franchiſe. l 
pl. 4. If a wric be executed by one ſheriff, and u 
fore the return of it a new ſheriff is choſen, | 
ought to return the wrir, and not the old ſheriff, b 
r cauſe the new ſheriff is now the officer of the ci. 
| 5 19 Viu. Abr. 177. pl. 2. 4 
Error that J. S. The record is, that the Venire fac to try the iſu 
2 —＋ then was returned by F. S. ſheriff of the county & l 
£5 It was aſſigned for error, that J. J. was rot lis 
cheriff of the ſaid county. And it was certifi 
a 2 record under the ſeal of the Exchequer, (uin) i 
he was ſheriff; upon which the judgment ws i 


be aſſigned for error againſt the record of the ous 
rn AGO. . i. t £ 
4-108 me pr - If the writ be returned by, one that was not 
Ah a manifeſt error ; but if the defendant F 


return. 


4 
* 
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5 pear afterwards and plead, it is not material 5 for his 

e sppearance hath made it good. Cro. El. 582. | 

ie the ſheriff ſhall return Mandavi ballivo liberta- Return to Man- 
, and ſhall not therein ſet down the proper name davi ballivo, &c, 
ot the bailif, this is good. 19 Vin. Abr. 185. 

. 1 | = T7 . pe | Fa a ; 

* Tie ſheriff cannot ſerve a writ in part, and write Not part by ſhe- 
60 the bailiff of a liberty to execute the other part; riff, and part by 
Js a writ ſerved as to part of the jurors, but if the * 
ſheriff upon a Capias in debt againſt three, return 

that he had taken two, and as to the other Mandavit 

zullivo libertatis, &c. good. | E 

The common form of Vic' ret” is, Feci quoddam common form. 
arrant; but to the bailiff of a liberty, Mandavi, 

Wc. 2 Rol. Rep. 263. | 5 

= Precipe quod raddat was awarded Vicecomitibus Sheriff cannot re- 


luc verſus A. B. and C. The ſheriffs return, that 5 


be ſaid C. was one of the ſheriffs of the ſaid city. 
VI ego præfat C. c. alter vicecom' civitat” predic? 
meipſum ſecundum exigentiam brevis iſtius ſummonere 
1 2 It was adjudged a good return. Bendl. 
The return was in this form, upon a writ of Entry 
gainſt Edw. Mytchell, Thomas Wyhkes and others. 
dumm infranominat Edward Mytchell, R. Fenn simile. 
J. Denn, & quad ſumm pra dic“ Tho 
Wykes, juſticiar' infraſcript” certifico quod idem Tho- 
nas, & ego Thomas Wykes jam unus vicecomit” 
witatis prediff, ſum unus & idem, non alius neque 
I'verſ”, ideo ego præfat Thomas & Hugo Hyde 
ter vic ny prædict meipſum ſecundum exigentiam 
Vevis 1flius ſumm non poſſumus. Reſponſ. predict. 
ge Wykes and — ** "ited 
110. pl. 21. > | 


—_— kd AY us 


r TOE 


beriff, he ought not to make ſuch a return, that not return a 
be had commanded ſuch a bailiff of ſuch a liberty, es ger ty 
Ic, Cui executio praedict' brevis totalit” reftat fienaa, decke ts bim 
9 quod alibi infra com predict” per fe fieri non potuit, ſelf to be exe- 
ur quidem ballivus ſic fibi reſpendet, and ſo ſets down Aa 
3 before the bailiff, and 40 J. damage. 

is return is erroneous, untrue, and againſt law; 


* 3 becauſe 


A SEES DS 


zz E 


If a writ to inquire of damages be directed to the The fheri® can- 


" . 2 
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becauſe the warrant was directed to the ſheriff hin-. 
ſelf to be executed in any part of his ſhire, and no 
Venue contained in this inqueſt of office, as there i; 
in other writs, which intitles the bailiffs of libertis, 
But becauſe there were divers precedents of this form, 
the court would not reverſe it. 19 Vin. Abr. 1, 


| 
CES: 
* 


4.28. 
ot If the ſheriff return, that the bailiff of a fun- 
chiſe (who had return of writs) had returned, &. 
this is good, although he doth not ſhew of wiz 
place he is bailiff. 29 Ed. 3. 1. 6. 250 
New proceſs, ba. M. had a Cap. ad ſatisfac. to the ſheriff of M4 
cauſe the return ; 2 | 1. 
was iniftaken. dleſex, and makes precept to the bailiff of the dutch, 
| and the precept was ad capiend H. ad reſpmd' . 
where it ſhould be ad ſatisfaciend', and the bailif 
returns the precept ferved, and the ſheriff returns to 
the court Cepi corpus ſecundum exigentiam brevi; it 
was moved to have a new Cap ad ſatisfacnt 
againſt H. for though the ſheriff by his return had 
charged himſelf to the plaintiff, ſo that he may de 
mand execution againſt him; yet where in truth the 
defendant was never taken in execution for the debt, 
as here, but only taken ad reſpondend”, there tht 
plaintiff is at liberty to take new proceſs againſt the 
defendant ; which the court granted. Yelv. 52. 
Mandavi ballive qui nullum dedit reſponſum, i 
Saund. 99.. | 
 Mandavi ballive upon Fieri facias, and upon Nn 
omittas awarded. Vic ret Nulla bona. Sauna, Py | 
32 Sometimes the return is inſufficient for omilion 


PIs of words: as where the return was, Reſtduum uw os 
brevis apparet in quadam ſchedula, tor Reſiduun tt * 
| cutionis hujus brevis. Fitzberb. Abr. tit. Ret. 14: 2 

Sei, fac ſchool- And the ſheriff is bound to take knowledge - 
a in making his return; thetefore in a dat E | 
Facias to L. B. maſter of the Grammar Sebocl of 8. * 

c. and to the ſcholars of the ſame be returned iu Ks 

Scir. fecit to the maſter, and doth not ſay to Lb f 

maſter. Bro. Abr. tit. Ret. 88. n ep ſher 

In a Scire fac. the ſheriff returned Scire feet A. quia 

modo & forma prout iſtud breve extgit & requirtl, N dit; 


ſaid not infrunominat A. B. yet per Cur ts 1 


„ dtneſe words prout hoc breve exigit are tantamount, 
: hyp" 4 tit. Return de Briefs, pl. 64. Ld. Raym. 
WH Rp. 21.) ſays, if there is the ſubſtance it matters 
bot if there is not the expreſs form. 4 
W The ſheriff returned non invent, for non gf inven- Return Non in- 
, and the party thereupon was outlawed ; this“ n. 
as aſfigned for error, and not amendable. Fitzherb. 
Ie. tit. Return 19. : : 
A return by the ſheriff in the third perſon is not A return in the 
. good return. The ſheriff returned, quod præcepit third perſon not 
aliuo de S. for præcepi ballivo, and he was amerced 08 
CCC 
The teſte of a writ was 2 arti: 11 Eliz. the pra futur how 
eturn was In quarta ſeptimana guadrageſime prox” to refer. 
fur, The words prox” futur refer to quarta ſep- 
timana, not to guadrageſimæ. Mo. 365. pl. 

In treſpaſs the ſheriff returned in the Cammon That the defen- 
Bench, that the defendant. was attached per catalla dant was attach- 
ad valntiam de 101. It is a void return, for he © fe enn 

ought to return he was attached by one beaſt or chat- 
tel certain, and name them, that ſo they may be for- 


* 


feited. Cro. Flix. 1 3. Ander. 5 1. o 415m lie | | 
In outlawry of murder the ſheriff returns, Ad Return in outs 

emit meum tent apud D. en le county de Northum-lawry. 

berland, and ſaith not in comttar' meo Northumbri, 

tent”, Cc. it is error, for one may be ſheriff of Cam- 

bridge and Huntingdon, and of Surry and Saffex. 2 

Raul. Rep. 52. | 1 "KX} 43 
Addon of the caſe upon. eſcape of one taken by Time. 

Ca. ſa. ret. Paſche 16 Car. 2. on a judgment en- 

tered. in Mich. 16 Car. 2. which is repugnant and 

impoſſible; and this moved in arreſt of judgment on 

the return of a writ of Inguiry. But the teſte ap- 

pearing to be Fan. 16 Car. 2. ret craft. Aſcen', and 

that virtute brevis beſtea & antea retorn',, viz. ſuch a 

Gy of May 16. which ſhould be 17. Court, This 

15 2 void return, (via.) being expoſitivo ony. 2 

Lei. Reh. 101. pl. 29. 
In a replevin on the Cay 


* 
. 
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m nobis figarfices, if. the Return void for 

herif return, that, the beaſts cannot be delivered, vn<errainty or 

fua viſum inde habere non potuit. This is. not good; . 

betauſe he doth not * acceſſit ad licum; for per- 
„ 


.* + 


280 


Uncertain rewn Outlawry was reverſed, becauſe the exigent h! 
of the exigent. an uncertain return. | 
Prout fibi conflare Tf a Capias comes to the ſheriff to take a man, i 


Peterit, Se. 


Prout ei conflare_ poterit: 


Return on aſſets. 


Uncertain. 


have ſeiſin, is not properly a p 


Repugnant, 


the ſheriff returns as to one, Cepi, and as to the 


cutors, if the ſheriff return that they have not 


 ſinam was awarded. The ſheriff as to one acre fe. 


\ which judgment is given for the plaintiff; ſed qu 


him. This is not a 
F 


Return ok Writs. Chy, 
haps he could not have the view, becauſe he did ny 
go where the beaſts were. 2 Ed. 3. 54.6 


2 Rep. 141. 


is no return that he was found within his bailiwig 
after the delivery of the writ, prout /ibi conflary . 
terit, This is not good, but he ought to return tn. 
preſly, quod non eff inventus. o H. 6.57, 
So in a Fleri fac de bonis te/tatoris againſt exe. 


goods in ballivd ſud, after the delivery of the vit 
This return is not good; 


for he ought to take notice whether they had gook 
or not, and ſo return it. 9 H. 6.57.6, 
But in debt againſt an executor, who pleads Pln 
adminiſtravit, and aſſets are found; upon a Fieri ſu, 
the ſheriff returns that he had nothing within the 
ſame county; it is a good return. Bendl. p. q1, 
Upon Habere fac. ſeiſinam the ſheriff returns, tht 
the party who ought to take the ſe:fin, non proſecutu 
eft breve. This is not good; for the uncertain in 
tendment of it, and the coming of the ſheriff to. 
ecution of the writ, 


Ha fat ſi 


 Compl. Sher. 158. | 
On entry ſur diſſeiſin of two acres, 


turns Habere feci, as to the other Tarde; the ſherif 
ſhall be amerced for ſuch a return, as being contra: 
and repugnant in itſelf. As in Ca. ſa. againſt tw, 


other, Tarde; he ſhall be amerced. 2 Lan. 175 


pl. EM Lav -: 
Debt againſt the heir: if the defendant pleads, No- 
thing deſcended to him but an houſe in B. up 


ignoratur of what value the houſe was, a writ iſſus 
to the ſheriff to inquire of the value, and according 
to that to make execution; and the ſheriff return 
that the heir fold the houſe before the writ came 
good return. 19 Vn. Ar 


1 


F » + + 
a 
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I in action of debt againſt the executors the de- In debt againf 
ſendant acknowledgeth the action, on which a Fieri the Executor 
- iſſues, the ſheriff may return Nulla bona, &c. 
vor this ſtands with the judgment, in as much as he 
confeſſed the action; but not that he had goods. 2 
Rel. Abr. 459. pl. 3. 19 
Upon Habere fac ſeiſinam, upon a, judgment He fe ſeifinam, 
W:oaioſt J. S. it is no good return for the ſheriff to 
eturn, that J. S. had nothing in the land, nor was 
enant. 17 Ed. 3. 66. 5. 33 
The ſheriff on Levari returns, that he had levied Sheriff pleads. 
be ſaid ſum (which was 2000 f.) and in debt he 
bead as to 308 J. Nil debet, and as to the reſt a re- 
ease from the plaintiff; the plaintiff demurs. Now 
Wh he plea of Ni/ debet is ill, and the ſheriff is eſtopt Ettoppel. 
Who plead it; for it is contrary to the return. But 
„, fince they have not relied upon the eſtop- 
el, but taken iſſue, that could give them no ad- 
Wantage, Hob. 206. | | 


hat ſhall excuſe the ſheriff for his not re- 
turning, and what ſhall not. 


The ſheriff returned a reſiſtance on Habere fac? What excuſe ſor 
nam, and he was amerced 20 marks; becauſe he 1 8 
id not take the Poſſe comitatus, and an Alias award- 

d. Hil. 19 Ed. 2. Execution 147. 

On Habere fac ſeiſinam, it is a good return to That none came 
cuſe the ſheriff, that he at all times was ready to CIs 
ler Seiſin, and appointed divers times in certain 

dr the party to come to the land to take Seifin ; but 

one comes for the party to receive it. 2 Rol. Abr. 

59. (H) pl. 1. Rol. Rep. 5 1. pl. 21. 

do he ought to excuſe himſelf from the time be- 
re the day aforeſaid, otherwiſe the return is not 

od; for peradventure he was requeſted before, and 

5 = perform it. 19 Vin. Abr. 182. (I) pl. 1. 

It is no good return for the ſheriff to fay, that the That be is not 
1 will not pay his fees, and therefore that he Vid hir fer. 
n not execute the writ, Bro. Abr. tit. Retorn de | 


Brief, 
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195 Brief, pl. to. The very words of the writ do «. 


join the ſheriff to make return of it; and if he be 
— paid his fees _ he - allowed to take then, 
. . . he may recover them by action. Compl. Sher, 1 
— 1 If a writ out of the King's Bench bs Fol . 
bound to alow inferior court, which the inferior court is not bound 
a writ, yet they to allow, but may proceed notwithſtanding the vit 
maſt return. - S 
| directed to them ; yet they ought to make a return 
upon the writ, and in the return to ſhew the cauſ: 
for the writs from above ought to be obeyed, 2 Lil 
Abr. 583. | 
Sheriff eannot = Sheriff returned a protection on arreſt. It wa ft 
dun on pee. afide by the court, in regard the ſheriff can retun 
| nothing but Non g inventus or Cepi corpus, at hi 
own peril, and it is in his diſcretion to allow or di. 
allow any protection, and the ſheriff was ordered to 
return his writ on a pain. 2 Ae, Ry, 681, 
74. | | 
May retorn If a man be taken in execution at the ſuit of th 
Superſedeas with King; afterwards a Superſedeas comes to the ſhe, 
* by 2 — 7. fol. 7. he may return the Superſedea: wit 


Whar if the per- So the ſheriff is to return the Capias and the boy 
char bim. at the day; but if the party diſcharge him, this1 
good excuſe. 3 Bulft, 96, 97. . We 
And note, if a writ cannot legally be executt 
the day on which it is returnable, it ſhall not tir 
following day, or, at any time after. 6 1 
Property. _ replevin if the ſheriff returneth, that the d 
fendant claimeth property, it is a good excuſe. 1 
Vin. Abr. 183. 
ca. The ſheriffs of London may return their cuſtod 
Dolt.-c; 3. „„ ] 
| Mandavi ballivo libertatis, qui nullum dedit nu. 
fam, is a good return to excuſe. Bro. Abr. tit. l. 
Tarde is an excuſe, 


Sa, that the plaintiff van Invenit plegras 4 fl. 


Jurndoe. 1 1 
am ndment of This was an information for a libel. * 11 
3 now moved for a new trial, The reaſon gel 1 


. 7 Veturn of Writs. 

ss, that the verdict was ill; inaſmuch as it ap- 
ars that the jury was not returned by the proper 
Wacer, And to * this, they ſaid, that the Diſ- 
ages was returned by John Groſvenor Mil and 
uma, Lome Mic', whereas there was no ſuch ſhe- 
WE of London as Thomas Lome Mic, but Thomas Lome 


Wd, Unleſs ſomething farther appears, this is a good. 
WE:ccotion; for they muſt take it upon what lays be- 
re them, that Tho. Lame Mic is a different perſon 
om 700. Lome Mil', and if it was a different per- 
cn that made the return, from the perſon that was 
ecriff, it would certainly be ill; and there is no 
Wer way to take advantage of it but this, by mov- 
g for a new trial, and making affidavit that fuch 
n one was ſheriff at the time of the return, who 
opears to bear a different name from him, whoſe 
WWnme is annexed to the return. Upon which the 
ttorney general faid, that the ſheriff's adding his 
itle of knighthood at all to his ſigning the return is 


anner ſhall not make ill what was good before. 
e admitted indeed, that this addition was neceſſary 
n declarations, deeds, &c, for it is part of the de- 
ſcription of the perſon, as it was determined in the 
iſe of the biſhop of Cheſter; but when a man ſub- 
ſcribes his name, thoſe additions are always omitted. 
But the Chief Juſtice ſaid, That there is no ſuch 
thing as ſurpluſage in the names of perſons ; and 
herefore unleſs ſomething elſe appears, they muſt in- 
tend that a different perſon made the return than 


verily, that Tho, Lame Mil“ did actually make the 


The. Lame Mil', one of the ſheriffs of London, to at- 
tend and inform the court, whether he did not 
ke this return, and that upon his ſo informing 
the court the return, might be amended. This pro- 
ceding, the attorney ſaid, was warranted by 9 Rep. 
31. The court ſaid, that this was a new point ; 

2 | | and 


e 


4, and this was verified by affidavit. The court 


g ſurpluſage; and therefore his doing it in an improper See before, 


7 


dught to have done it. Then the attorney general How 


Al i 5 . , £ | court will give 


turn to a writ 


turn ; and prayed that a rule might be made, upon may be amended. 
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far the | 


- n „ 


Beturn of Mrits. Chap , 
and therefore ordered it to be ſpoke to again ney 
term. Barnard. K. B. 37. Flizgib. 5, pl. |, 

On a Venire fac no return was indorſed, not 
name of the fheriff on the back of the writ, 1 
quod cxecutio brevis patet in quodam panelh, Qt. 
Stat. 18 El. c. aids infufficient returns; ant j 
could not be amended after verdict, and a ney}; 
nire fac” iſſued. 5 Rep. 41. | 

8 H. 6. c. 12. extends to returns; but yet ni. 
prifion of clerks are only to be amended, But it a. 
tends not to a return by the ſheriff where it ſhoul 
be to a coroner ; nor doth 18 El:z, 
Nor to a return of a Venire fac“ without the nm 
of the ſheriff. Co. 8 Rep. 162. 

The Venire fac, and other procefs, is diredd 
Vicecomitibus de Canterbury, and the return is mut 
by one ſheriff only. The court amended this x 
Common law, and not upon the ſtatute of Fefail 
And they ſwore the jury there, that there was bit 
one ſheriff in Canterbury. Sid. 244. 

Album breve returned is not amendable. 14, Ry 
1196. 

Where the return of the ſheriff ſhall be amended, 
as well after verdi as before. 10 Rep. 

Having now treated largely of the infufficinq 
and validity of returns in general, I ſhall conf 
how the law is in caſes where the fheriff doth nt 
return the writ; or what act, proceſs or appel 
ance, ſhall be good before the return, and ibe g 
nalty on the ſheriff for not returning. 

Where a man is to loſe an inheritance if he 
not appear, he ſhall appear without the retum d 

ge | the ſheriff gratis, by day in the roll. 10.7.1 

Corporal pains Where a man is to have a corporal pain if he dal 

| not appear, he may appear without the return of i 
ſheriff gratis, Id. ibidem. 

Exgent, In treſpaſs. If after the Exigent is ifſued, the& 
fendant renders himſelf, and had a Super ſaulun l 
may appear by the roll, although the ſheriff 
not return the Exigent at the day. 36 6 
3 2 


lt 


hap. 7. Return of Urits. 


y return made, yet the defendant may appear by 
e roll. 29 Ed. 3. 19. Eb 


f al nibil, & c. yet the defendant may appear for 


ar of a Capias. 


deriffs, for not making deputies; and will (whe- 
er in office or not) impriſon them for not return- 
g of writs by the day, and not leave them to 
verciaments, or Diffringas nuper vicecomit'. 2 Leb. 
7. 812. pl. 14. 5 | | 


tds the warden of the Fleet, to bring in the body 
: priſoner in his cuſtody ; who refuſing to make 
Wis return, another day was given him upon pain to 
turn the bod 


fas, and doth not return the writ, an action lies 
gainſt him. 
Though a ſheriff be out of office, yet if it ap- 
2275, that during his being in office he has made a 
Iſe or frauculent return, or wilfully refuſed, neg- 
ated or delayed the execution or return of a writ, 
e court will ſend for him into cuftody, or order 
n indiment or information againſt him, See 2 
bow. 87. a ſheriff laid by the heels for nat return- 
7 2 F fa'. See Indifiments againſt fheriffs, Tre- 
n 123. | | 


brownl, 157. 3 

So in a real action, if the demandant deliver a 
it of Summons to the ſheriff, and the ſheriff ſum- 
aned the tenant accordingly, and after does not 
turn the writ, Action on the caſe lies againſt him. 
o if the ſheriff return one ſummoned or pro- 
laimed, which is not, action on the caſe lies; but 
als is not afbgnable for error. Mo. 349. 


Action 


| la 2 writ of debt, if no original be returned, nor Debt, 
In a writ of debt, if the ſheriff return the origi- Upon a N. 


W The court will diſcharge priſoners on common Penalties on the 
lin two terms. (2.) They will inflit penalties Heriffe for nor 


WF Io Br. 201, 202. an Habeas corpus was direct- Warden. 


If the herif takes F. S. upon a Latitat or Ca- Action. 


In partition, or other real action, if the ſheriff A ons againf 
turn the tenant ſummoned, when in truth he was ſheriffs for falle 
ot, action of Deceit lies againſt him. 26 Ag, 48. . 
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Delivery on'in= Action on the caſe lies againſt the ſheriff ſo g. i 
quifition, turning, that he had delivered to the plaintiff, yy 
inquiſition taken, where he refuſed to deliver it, 20 
ſo the return is falſe; though it was objected, thy 
perhaps the poſſeſſion is kept againſt him many foi 
But per Cur', that is but mitigation of damagz; 
but his return was falſe, and therefore the zn 
lieth. Rel. Abr. 7 38. 
Exigent. If the ſheriff return Exigent 3 aut 4 exad, tht 
there were not more counties, where in truth ther 
was a fifth county, the plaintiff ſhall have action u 
the caſe againſt him. 9 H. 6. 60. b. 
Sheriff may diſ- Holt ſaid, if a writ comes to a ſheriff, and 1. 
— 5 other make a return to it in his name, the ſheif 
perſon in his may come and diſavow it the ſame term, but nt i 
name the ſame à ſubſequent one. 12 Med. 308. 2 KR. Rm, 
xox 885. | | 
Action againft Upon writ to ſheriff, he firſt made warrant to bi 
1 fell lif, who arreſted the party, and ſuffered him h 
eſcape, and then ſheriff returned Mandavi balln; 
upon affidavit of fact ſheriff was ordered co atten; 
and agreed action lay againſt ſheriff for a falſe ren, 
as Non eft- invent', &c, and his amerciaments wii 
eſtreated. 12 Mad. 311. 
Non eft invent. Sheriff arreſts the party, and yet returns u 
inventus; action on the caſe, or treſpaſs for falt w 
priſonment lies againſt him; for he is a treſpallers 
initio. Cro. El. 729. 18 Ed. 4. 18. 
i Corpus on Action on the caſe was againſt the ſheriff, for it 
flat. 23 H. 6. he arreſted F. S. and ſet him at large, ab/qu a 
F keuritate inventd for his appearance, and at thed 
returned Cepi corpus, and that the ſaid J. S. d x 
appear at the day, but hid himſelf; and that up 
an Habeas corpus awarded, he returned Poratun 
bes, which was Faux, whereby the plaintiff was 
Jayed in his ſuit, &c. The defendant pleaded, th 
J. S. being arreſted, put him in ſureties for hö 
pearance, F. N. and F. D. who are perſons of l 
ficient eſtate within the county, and were bound 
him in 40 J. for appearance of J. S. at tit Gap 
the writ mentioned, and pleaded the ſtatute ot! 
H. b. 6. 10, by reaſon whereof he let him at uf 
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and traverfeth, ab/gue hoc, that he let him at large, 


| abſque aliqua ſecuritate inventa prout, Sc. Cro. El. 


eo the court held the plea and traverſe to be 


good; for he is by the ſtatute compellable to take 


| bail, and it is left to his diſcretion what bail to take: 


and although he had not the body at the day, and 
afterwards at the day of the Habeas corpus returned 
Quid paratum habzo, when he was at large, that is 
a contempt to the court, and finable ; but it is no- 
thing as to the party, nor can he take advantage 


_ of it. - EE: 
3 80 that the law which has been diſputed is ſettled, Upon bail, ſheriff 
chat where the ſheriff takes bail according to the dot charged re- 


' flatute of 23 H. 6. and returns Cepi corpus; though 


the party do not appear at the day, yet the ſheriff 


} | ſhall not be charged in an action on the caſe for a 


falſe return. Sid. 22, 23. 2 Sid. 28. Mo. 590. 


For the ſtatute of 23 H. 6. is a general ſtatute, 23 H. 6. 20. 
of which the judges ſhall take notice; but if it does 


not appear to be a return within the ſtatute, but at 


Common law, therefore his non- appearance action- 


able. And there is a caſe in Sider fin on this point 
which is worth obſervation, as to laying the action 
and pleading. | | 


Action on the caſe was brought for a falſe return, ci corp, on tat; 


i. e. Cepi corpus, and yet he had him not at the day, 
but ſuffered him to eſcape. The defendant demurs 


to the declaration. Now the action is good, becauſe 


the declaration ſhall be taken to be true upon this 


demurrer. And the ſtatute of 23 H. 6. is in part a 


private ſtatute, and the court will not take notice of 


it without pleading it. But had the defendant plead- Pleading it. 


ed it ſpecially, or had he pleaded Not guilty, he 


might have had advantage of this ſtatute, and have 
| © Ouſted the plaintiff of his action. 


| After the ſaid 
ſtatute the ſheriff carinot make a ſpecial return, but 


Chi corpus, or Mon eft inventus. So that Sid. 22, 23. 
2 to that point, is good law, for ſuch action lies 
not properly againſt the ſheriff, becauſe the ſtatute 
23 Hen. 6. compels him to bail the priſoner; 


and 
yet 


turning Cepi corp. 


a general law 


in ſome caſes, 


Return of rits. : Chap.) | 

ßyet the ſheriff ſhall return a Cepi corpus, as forms. 

-. Jy: Med. I0e* DEER | | 

How private Now it is ſaid that 23 H. 6. c. 10. is apring 

ſtatute, and ought to have been pleaded. 2 dan 

154. | 

How publik. Now that ſtatute, is a private law as to ſherif 

bonds; but as to extortious fees, it is a public hu, 


2 Keb. Rep. 626, 657. Med. Rep. 33. 
32 vic; If a ſheriff levy money on pay Hae factas, un 
evy the . : 1 
money on Levari. a Recognizance, at the ſuit of J. S. and returns th 
writs ſerved, J. S. may have debt againſt the ſhe. 
riff, or againſt the ſheriff's executors. But in thi 
| caſe the plaintiff demurred to the defendant's ple, 
and concluded ill. The plea was grounded on a n. 
leaſe, and he ſhould have demanded judgment, i 
the defendant ſhould be admitted to plead a reſeat 
made after the ſheriff made his return. Nil. 4. 


518. Brownl. 57. Hab. 206. 
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| Sheriff accept Action on the caſe lies againſt a ſheriff, who 2. Tl 
— 1 * cepts of a return of one that is not bailiff, aud Wa 

- againſt him that made the return. Mo. 431. er! 

Againſt bailiff of Action on the caſe lies againſt the bailiff of Io, 


a franchiſe. franchiſe for negligent execution, or a falſe retun 


Id. ib. 
For makingother Action on the caſe lies againſt a ſheriff for making 
— other return than is returned to him by a liberty ot 
bailiff of a franchiſe, who had Retorna brevium. Ri 
Where the ac- Upon a Fieri fac againſt an adminiſtrator, the. 
ie ſheriff makes a warrant to the bailiff of a franchiſe 
LE of a franchiſe to execute it, and after the bailiff is removed, aud 
on a falſe return. another bailiff elected; and after the old bailiff fe. 
trturns in his own name to the ſheriff, that the adm 
niſtrator had not any goods 1 Sc. which 
is falſe, and after the ſheriff makes return accort- 
ingly to the court; yet no action on the caſe ſor th 
falſe return lies againſt the bailiff, For the retun 
ought to have been made of the new bailiff, and ſ 
the ſheriff had accepted a return from one as it we 
a mere ſtranger, and fo void. And he ought to tat 
cognizance of the right miniſters of law; and * 
bh 4 | | | 


Chap. 7. Return of Mrits. 289 
he old bailiff for his falſe return is not puniſhable by 
he law, but the ſheriff. .- Rol. Abr. 99. | — 
If the ſheriff return Mandavi balliuo libertatis, Falſe return of 
c. qui mibi reſponſum dedit, &c. If the matter of ball f of liberty: 
ee return be falſe, no action lies againſt the ſheriff, 
Wt only againſt the bailiff: for the ſheriff ought to 
Wccept the return of the bailiff, and not examine the 
W-ality of it, (if it be ſufficient in law). Rol. Abr. 
Ws, 29. Cro. El. 512. EP | 
If a Venire fac comes to the ſheriff in a Quare im- Againit the ſhe- - 
dit, and the ſheriff commanded the bailiff of the if for e e 
ity of C. to return the panel, who does it accor- hall of a 
ngly, where he had not any warrant to do it, not franchiſe. 
ing bailiff of a franchiſe, whereby the panel is 
W.ahed, The plaintiff for this default in the ſhe- 
ff, and for his damages, ſhall have an action on the 
ſe, 38 Aſæe 13. 5 iS ep SENG 
The ſheriff upon a Fire facias againſt J. P. makes —_ _ * 
warrant to F. S. to execute as his bailiff, and he againſt the bailiff, 
er it; and afterwards the ſheriff makes a falſe re- 
ro, (viz.) that the writ came Tarde, &c. by which 
is a treſpaſſer. 2 Rol. Abr. 562. | | 
It was the opinion of all the judges that the ſhe- Sheriff ſubmits to 
F's ſubmiffion to a fine, is no concluſion to the“ — 


ties grieved, to bring their action for the falſe re- 
n of the ſheriff, if it were ſo. T. 7. 209. 
n return on Elegit, the ſheriff returns, that he Caſe, and not 
BW ppraiſed the goods in ſpecie to 40 1. and extended t. 
b lands, and delivered them to the plaintiff, Ubi 
era he never delivered them to the plaintiff. Ac- 
of debt lies not in this cafe, but action on the 
E; for it is no debt in the hands of the ſheriff, 
And it is not like to Pye's caſe, which was; The Debt. 
ff on a Scire fac? returned, that be had ſold the 
s for ſo much money, and delivered the money , * . 
plaintiff ;-and the plaintiff thereupon averting, 
had not the money, -maititained as action 
dt: for there the ſheriff confelfsg by his return; 
ie had fold the goods; and delivered the money; 
ere it is not returned, that be. meddled with © 


the. 
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the goods, or the value of them, fo as. there is 1 

| any certainty to charge him. Campl. Sher, 16, 
dvr og Action for a falſe return naw by karat: 
county where this was, or in Midulsſer where ti 

record is. Cro. Fac. 532. 12 Mod. 406. 
Wakes, at N- 80 eſcape at D. in Wales, and the retum 
1 Nen oft inventus, and it was tried at Wiftminfs, ty 
| falſe return being made at Yeftmin/ter, which ith 

| cauſe of the action. 2 Keb. Rep. 302. fl. 10. 
Chips Gun" or Tf a ſheriff on Cap' wihagar will not arch th 
*. party, but return Non eft inventus, an action wy 
be brought againſt him in the county where ben 
ceived the writ, or in Midaleſar, where the nai 
of that falſe return is, at election. Hol 209, ii 
h 219. | | 4 | 
Elegit Cow or A doubt was, whether action on the caſe fort 
Middle. falſe return on Elegit lies in the county where 
2 return bf the Exigent was, i. e. in Maul, 
where the land lies? And the court inclined, th 
it lay moſt properly in Middleſex. Mincb 100. 
Debt in Cam Pal. One brings debt againſt B. ſheriff of the qui T 
| palatine of Lancaſter, and ſues him to outlawyl "ol 
mefne proceſs, and had a Capias directed to tbecla as 
 berlain of the County Palatine, who made a prectl 
| the coroners of the county, being ſix, to tak 
body, and have him before the juftices of the as 
of Common Bench at H:ftminfler ; one of the it : 
ners being in fight of him, and having a fait of ke th 
tunity to arreſt him. does it not, but they all fun it tk 
Rer' non eff in Nan oft inveniys. The plaintiff hereupon bring? | 


Adtion in id. Action againſt the coroners in Miduleſir; i 2. 
Aa. ceourt inclined, that the action is well brut en 
Middleſex ; becaufe the plaintiff's damages ank f z. 1, 

dy Not having the body bere at the day. N. n 
Aden lies . || The, chamberlain feturns to the court def (1 
— me anſwer that the coropers return to him, ſo df ordin 


falſe. returu is the uſe of prejudice, and tle id 

| things are but a uments to prove it. * | | 4 FW 
conceived an actidn would not lie agninft aur 
er, no more than agaiaſt one ſperiff of Landl ; 
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| Tt vis alledged for ertor, that the declaration was Declaration. 


EMT TOS Gs. 3 
1. The bond was made for 200 J. dated 29 duet Proceſs before 
z Foc. aod this was before the bond made, yet be. the bond made. 
» returnable in Mich. term, and the Latitat upon 
"fer the bond, it is ſufficient to maintain the ac- 
on, and the proceſs always bears z2/7e the laſt day 
the term before. on | ; | 
2, The dechratiott is, the ſheriff's bailiff; arteft the It is not ſhewed 
rty, and the theriff falſely returns Non /f inventüb. the enn. 
was alledged for error, that the declaration was not | 
Jod, betatife he doth not ſhew that the bailiffs de- 
ered the bond to the ſheriff, which they had taken 
r his appearance; nor is it ſhewed, that the de- 
ndaut did not appear; ſed non allocatur, for thefe 
ve but for aggravation of —_ and are fup- 
led by the verdict. Cro. Fac. For. 
Hiri fad for debt was delivered to the fheriffs of 
| who executed it; after which the theriffs were 
charged of their office, and new ones elected. The Nala bons. 
theriffs redeliver to the party his goods taken in _ 
ecution, and indorſed nulla bona on the writ of 
ri fag, and detiver it to the new ſheriff ſo in- 
red. And an action on the caſe was brought Action againſt 
inſt the old ſheriff; for this falſe return, and judg- ihe old therit?s, 
nt pro gur. And thefe exceptions were taken. 
1, The plaintiff in his declaration does not ſay, 
it the old ſheriff did return Nulla bona, but only 
it they did indorfe Nulla bona which is no re- 
2. He faith not, they delivered this writ thus in- 
(fed to be returned, 7. . by indentute. 
3. It appears not whether any return of the writ Though it appear 
made by the old ſheriffs, Or the new. Per not that any re- 
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n Chief Juſtice: He conceived it to be well, and turn ot dhe cone 

ing co the courfe of that kind, for the old by the old ſhe» 
"cng to the courfe of that kind, for the old by the old thee 

3 fis to make the return, abd to deliver the writ riffs. 


» 


kr by indenture to the new fheciff; and Here was 
edit. And a return” is not properly a return 
N LI it is the return öf the ſhe- 
Fin the county where he is ſheriff; and yet it 
* judgment was reverſed. Quære Silt 474. 

E US Action 


— 
eB 
= — 


— G r A — A ag re tt» * 
ee — . V.. . a POO —ůͤ — _— — 

= - — — —— _—— % 5 — 

2 * ———— tt 4 n N 


— = IAN 2 DS — <3 - 
— ' . . Ig 9 
* SEED 


= 


Non eff invent. Action on the caſe on a falſe return of Na g 


For not arreſting 


the defendant 
ubi potuiſſet , 


Ret. non eft in- 


wVenrus, 


only in his bailiwick. Court: This may be by I. 


bound to attend bis office in every particular al 


falſe return of Non gi inuenius to an alias chin 


Bench afficmed, upon which the whole ſum an, 


Return of Writs. Cp, 


inventus by the ſheriff of Galloway in Ireland. | 
was averred, that the ſheriff at the time of the & 
livery of the Capias had the perſon in cuſtody at Gul 
loway in the city of Dublin, and the action is brouk 
in the county of the city. Per Saunders : On 2 b. 
pias delivered to the ſheriff out of the county, hej 
not. bound to hold him there. So upon a Lain 
which is no warrant to the ſheriff to take him, hy 


beas corpus, or freſh ſuit, and being after verb 
that finds the falſe return (for the return was AN 
et inventus in balliva) and the jury find that he wy 
in balliva at the return of the writ, the court nil 
preſume him legally in cuſtody. 3 Keb. Rep, 35 
pl. 70. Id. 561. pl. 74. Id. 600. pl. 37. 

Plaintiff declares, he had proſecuted a Cd 
againſt Chapman, who was indebted to the plaindf 
in 100 J. and delivered it to the ſheriff at Neupn 
P. and that the ſheriff po/iea & adtunc & ibiden 
tuiſſet arreſtar the ſaid Chapman; but that the 
ſendant machinans to delay the plaintiff, &c. any; 
tare the ſaid Chapman & adtunc & ibidem alſiu 
& recuſavit, and had falſely returned Non eff mw 
fus. efendant pleads Non culp*, and verdict i 
guer. Court: After verdict the declaration is yu 
enough; and though potuiſſet arreſtare, without ſhes 
ing how, or that the defendant was in view of c 
man, & potuiſſet denotes a poſſibility, and this is ti 
if he were in the county, and the ſheriff is M 


yet it ſhall be intended ſuch matter was given in eie 
dence; by which it appeared to the jury, that tf 
ſheriff potuiſſet arreftare, and the declaration, qul 
recuſavit, doth imply opportunity : but it was agre 
to be good cauſe of demurrer. T. J. 40. 

In caſe againſt the ſheriff of Oxfordſtire, 4 


ſatisfaciendum upon a judgment of the Commun Pu 
recovered by, the plaintiff againſt one Eqward 12 
for 21 J. 105. and upon error brought in the A 


IS 


Chap. 7. Return of Writs. 
d to 431. upon Not guilty pleaded, the cauſe was 
ried before L. C. J. Raymond, at Niſi prius in Mid- 
ger; Mich. term 12 Geo, And it appeared upon 
he evidence, that the ſheriff's bailiffs upon the firſt 
apias had frequent opportunity of taking defendant; 
nd that when that return was out, the under-ſheriff 
leficed the plaintiff's attorney to take out another 
Fapias ad ſatisfaciendum, and he promiſed to arreſt 
efendant, but he did not, though he had opportuni- 
es to arreſt him upon that writ, ' And the defen- 
ant in this,cauſe upon the trial attempted in miti- 
ation of damages to prove, that the defendant in 
he original action might yet be taken, but failed in 
hat proof, it appearing Jones had abſconded; upon 
hich by the direction of the Ch. Juſt. the jury gave 
De whole 43 J. debt in damages. And the defen- 
ant moved ſor a new trial; firſt, becauſe the Ch. 
uſt, refuſed to admit the ſheriff's bailiff to be a 
itneſs upon the trial, to prove that he often en- 
earoured to have arreſted Jones on this Capias ad 
Hfactendum, but could not. Sed non allocatur; for 
is brothers agreed with him, the bailiff was no legal 
fitneſs, becauſe he is intereſted in the cauſe, having 
ven ſecurity for his due executing - proceſs, and by 
onſequence could not be a witnefs in his own cauſe, 
hen it was inſiſted upon by the counſel for the de- 
ndant, that the damages were exceſſive, becauſe 
he jury had given damages for the whole debt; 
hereas they ſaid the jury ought to have given only 
e charges the plaintiff had been at in the ſuing the 
apras ad fatisfaciendum, &c. in damages. Sed nom 
Uixcatur ; for upon the circumſtances of the caſe the 
rt thought it very proper, the whole debt ſhould 
e given in damages. Note; upon giving the ver- 
ict, the plaintiff entered into a rule by eonfent, 
hat the ſheriff ſhould have liberty to uſe his name, 
| order to recover the debt againſt Jenes, the ſheriff 
nſenting to indemnify the plaintiff againſt all coſts, 
ſc. 2 Id. Raym. 1411. Stra. GSG ̃. : 
In an action for a falſe return, the plaintiff de- Wben an con 
wed, that he recovered 206 J. of Alexander Ur let, 3 _ 
nd that the ſheriff of Middleſex direted' his War- return, what is 
/ "JJ 8 rant good evidence to 
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tion. 


ſupport ſuch ac- _ 


Return uf Writs. Clu, | 
rant to the defendant, as high bailiff of Saif 
to levy. this money which he bad recoveted of the fi 
Mlexander Urket, unde prefat' Alezanter comity 
\'The defendant returned upon the back of the wy 
rant Nulla bona, ultra 1 l. within his bailiwick; J 

this falſe return the preſent action was brow, 
Upon the evidence at the trial this warrant wa pi 
duced, but there was a blank left for: the nam 
Alexander Urket, ſo that the warrant required tþ 
defendant to levy this 206 J. guat Carolur King nn 
geraſſet verſus nobady, unde \convitius eff, A vail 
was however given for the plaintiff; ſubject w 
opinion of the court upon this variance, which w 
argued was not material; as this warrant is, tht& 
fendant would have been: puniſhable if he had km 
this money of Urket's. effects, provided. he h U 
any in his bailiwick; that the warrant was i 
upon the face of it, to require an officer to kw 
money upon A. which B. has recovered, withit 
ſaying that B. has recovered of H. If this wwh, 
the officer could not be anſwerable for making 
return, whether the return be true or falfe, For tht 
would be to puniſh an officer, when he dow i 
execute 2 writ, Which if he did execute, he wal 
be puniſhable likewiſe. On the other ſide it wit 
gued, that if the name of a ſtranger had been fila 
in the blank, he did allow the argument would li; 
but as the warrant now is, it could have ho dl 
reaſanable conſtruction, but that the money un 
covered of Urket. And this caſe was reſenibled ul 
another, that is well known, of a grant being u 
between A. and B. of certain lands; Habit 
B. and his heirs. Tbis grant is clearly good; U 
yet the lands were not ſdid in the premiſſe wi 
and in the preſent caſe too inclined to think that 
- warrant; was good, and would ſupport the den 
tion. He. ſaid in the preſent, caſe, the wart} 
not ſet out in hc vera in the declaration, ah 
ſüubſtance of it; and be thought, this might be unt 
to be the plain ſubſtance and meaning of it. * 
ever the coutt ordes ed copies to be aide lr 
wh nay ö | | 
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ot, and likewiſe of the declaration, Barnard, 


got that the plaintiff's evidehed had ſupport= 


d his declaration, That, the warrant in the preſent 


was ſuch à one as He balliff was juſtifiable i in 
3 Cre. Fac. 288, relied on. If this was 
, the ſingle q ion dul be, whether the plain- 
i ought not to have declared upon the warrant ac- 


rording as the form of the warrant was, or whether 


uch a general declaration, as in the preſent caſe; 
ould de fyfficient. That fuch a general declara- 
lion would be fufficient, and that the evidence does 
- vary from it, many caſes might be cited. Ore 
ere p faintif dectared upon a note, as in- 
e to id, or order. Upon evidence the note 
ppeared to have been indorſed to the plaintiff only, 
ithout faying to him or order; and yet it was held, 
hat the evidence maintained the declaration. Again; 
pon der a bond appeared to have been given to N- 
hard ———— ſelvendum eidem Richardo' B ep; and 
e declatation was of a bond to Richard Biſhod ; ; yet 
eld to be ſuffcient. 11 Mod. 275: pl. 23. So 
Wich, 10 Geo. in the caſe of Lord Vifcount Say and 
ſeal, an indenture was produced in evidence between 
rd Bay and Seal of the firſt part; one Knight of 
e ſecond part; and one Johnſon of the third part; 
hich witneffeth, that for barring an eſtar? tail Tad 
anted to Knight, without ſaying who had 
p the intent, that 25 nſon ſhould: bring Fave writ 'of 
ntry againſt him. queſtion there Was, he- 
ber the name of Lord $a, and Seal ſhould” be fap- 
ning and held it might. 10 Mad. 45. 2 Vnir. 


re a will was produced at 2 trial at bar, 


whe 
lee that a certaim parcet of land was deviſed 
þ 4. and his iſſue, and another parcel of lands to F. 
nd his iſſue, ant in caſe they died without ſe, 
hen to another, The court ordered their officer. in 
bat caſe to read it, and he read it withoüt ive ; 
nt held good. Accordingly they faid; that in the 
reſent Cſe'the blank in the 3 ſhould be 
pplied, or the word ver ſas rejected „as being in- 
nſible; and — they hoped, the evidence well 
25 U 


4 -ſupported 
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Fieri fac. 


perty. 


F alſe ceturn. 


Tarde, 


| Cap” Utlagat', 


3 tra. o. = wy 
* * Error brought by the ſheriff, upon a judgment 


. their cuſtody, ſo that he could not levy the debt; 


By ſeiſure the 
ſheriff has pro- 


Action for not 
returning writ. 


Meli. 2. c. 19. Before the ſtat. 1 3 Edu. 1. c. 19. regular 


| Return of Writs, Chap, 
ſupported the declaration, . The court ſaid that thi i 
a matter of ſome difficulty, and therefore it wa 20 
journed for farther conſideration. . id. 418, 1 


againſt him upon a writ of Scire fac, for an ill x. 
turn of a Fieri fac. 2 Saund. 3144. 
The plaintiff ſhewed, that the ſheriff returne, 
that his officers had by his warrant ſeiſed goods to th 
value of 160. and that they were reſcued out of 


and that the ſaid $. had no other goods whereupoy 
to levy it, and then the plaintiffs ſuggeſt, that the 
160 l. were not paid to them. Defendant demurt, 
Et judic pro quer. And the defendant brought e- 
ror, that ſuch. Scrre fac did not lie, but rather debt; 
and alſo that the ſheriff was not chargeable upon: 
Scire fac, if he did not return, that he had the mo- 
ney in his hands. Sed non allacatur. For the plaintif 
upon ſuch return could not ſue out a new execi- 
tion, unleſs for the ſurplus, and there could be wo 
Venditioni exponas ; and therefore the plaintiffs ought 
to have debt or a Scire fac', or otherwiſe. they ar 
withaut remedy, and that by the ſeizure the ſberſ 
had property, and might receive the goods though 
out of his office: and judgment was affirmed, 

If a Capias iſſues againft 7. F. and the ſheif 
doth not make any return upon the ſaid writ, be 
a treſpaſſer ab initio, and falſe impriſonment lis 
againſt him. Compl. Sher. 174. 


for not returning a. writ, the ſheriff was 


' quouſque, &c, but for a falſe return, or imbezili | 
the writ, action lay at Common law. 2 ft. ;.. L 
This. ſtatute. prevents the return of a Tard:, i. bak 
Quad breve. adeo tarde venit, quod praceptum 14" 47 
, -l. P orones ch 06d an 
It is a queſtion if action on the caſe lies againſt 4 retui 
ſheriff for not returning a Cap utlagat'. It feens a ry 
it does; for the party has loſs by not returning 1 4 


writ, though the queen may amerce him for his con? 
tempt. Cro, El. 873. IP 140 
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Addon on the caſe lies againſt a ſheriff for not Summons, 

returning a ſummons, Leon. 146. PER | 
If a-Capias be returned out of an. inferiour court c out of infe- 

to an officer of the court to take J. S. and he took riour court, and 

him accordingly, and does not return the proceſs, ** ©"? 

he is a treſpaſſer ab initio, for as much as he is the 

officer that ought to return it, and he is a ſheriff - 

| within his juriſdiction. 2 Rol. Abr. 563. 
If a Capias in proceſs be awarded to the ſheriff, 

and he makes his warrant to a bailiff errant, who is 

a ſworn and known bailiff within the county, to 

take him, and he does it accordingly, if the ſheriff Bailiff errant or 

does not afterwards return this writ, it ſhall make —— er 

dim a treſpaſſer ab initio, becauſe he is but the ſhe- nor return of the 
rif's ſervant ; and for this he ought to be ſubje to ſberifff. 

the wrong done to the party, as bis maſter is. But 

if the balliff ertant, in that caſe, return the body 

and the warrant, to the ſher.M, although the ſhe- 

rif doth not return the writ, yet he is ex- 

cuſed. And if the ſheriff upon ſuch proceſs make 

ſpecial bailiffs, and they take the party, and the ſhe- 

riff doth not return the writ ; although there is not 

any default in the bailiffs, yet they are treſpaſſers ab 

initis, becauſe they are but ſervants to the ſheriff, 

and by his appointment ; but this ſeems a ſorry rea- 

ſon: and I take it Cro. Car. 446, 447. is good law. 

For tho? the ſheriff ought to return his writ, other- 

wiſe his juſtification in falſe impriſonment is not 

good; yet it is not ſo with his ſervant, for he has 

no means to inforce the ſheriff to make return there- 

of; and if what he does is legal, it ſhall not be made 

ilegal to him by the act of default of another. Crs, 

Car. 446, 447. Goo 
Upon a Capias in proceſs, if the ſheriff makes his Where no de- 

warrant to a bailiff of a franchiſe to execute it, who fault is in the 

does it accordingly, and makes return of the body —_ _ 3 

and warrant to the ſheriff, and the ſheriff after does cuſca. - 

return the writ, yet this ſhall not make the ſheriff 

a treſpaſſer ab initio, becauſe he had done his duty, 

and no default is in him, and he is the officer of the 

franchiſe, and not of the ſheriff, , Compl. Sher. 176. 


ry 
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Sheriff not te le The court was moved, that the ſheriff may ny 
| . be admitted to file the return of a writ, becauſe zt 


tion on the caſe was depending againſt him for ny 

returning it; becaufe then the Sten wal abate; 

alan it was granted. Stile 408. 8 " M 
Laying the ation 8 In a writ of Entry ſr a., Pl n, tl e land! 

1 the county of H. if the Mk deliver the hr 

ſummons to the ſheriff of H. in Landon, and aft 

the ſheriff ſummoned the defendant upon the lip, 

and after doth not return the writ; for which alli 

dn the (caſe is brought in London, where the wilt un 

© _ . delivered to him; and the defengant' pleats he di 

not fommon bim, &. upon which, they are at iſſue 


+ + » -  thits' may be tried in Lonton. 2 Rol. Abr. 80). 
For not return- Action on the caſe againft an under-fheriff, a 
ing the ſummons, 2, 4ares, whereas the plaintiff Had brought a wiitd, 
entry againſt H. C. and delivered it to the yndr 
ſheriff to be executed in formd Juris, and gave lin 
two fhillings for the poets 'of it, and that i 
fuch a day he cauſed' the ſaid H. C. to be ſymmonc 
yet falſo, Gc. he did not return the writ of ſummm 
at the day of the return. Cre. El. 175, 397. 
It is not averred, It was moved in arreſt of judgment, for that iti 
that the officer not averred he'was' under-ſheriff, and continued 


-— wy "* bis office at tlie day of the return; for otherwiſe th 
| 1 not againſt him. Sed non alhcatur. L 

| 14 L ; ” . 95 EN, 4. 5 my n bi 
It han be in- It hall de intended that he continved in his offi; 
tended. for he was under-ſheriff when the writ was delivert 


to him; and it js altedged, that he cauſed ſummon: 

to de made, and did not return it at the day, 

which it ſhall be intended that the wy wal 

him. The. declaratjon was, that the ſaid fire ii. 

+ © / fendarttY interidins & machingns Ipſum puereniem in 
treue ſub war preſapuend“ impedire, &c. did u 
Salah at nut feturn the ſummons, Bur ſaith not tunc eriſe W 
exiſten, S.. der-IHeriff, E tis gond 3 ang if the defendant wi 
not 'unider-fHeriff,” the ſame ſhall come in df # 

Seger, e bang kee bre, and de nf, 
the ſheriff's fadlion to che plaintiff, an action of debt wil 
againſt his executors, But where the ſheriff is cw 
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able in bis life-time for a ſpecial Tort or Misfrazimce, 0 
there his perſon is only chargeable ; 5 and age moritur | | 


eum pern. Cre. Car. 539. 

 A{Golntnon law, when the theriff W falſe — tra- 

2 upon a writ, an action might be brought dene * 
kim for 'this falfity ; and in this action the painſt retutns. 

gif return might be traverſed. Fent. Cent. ey „ 
l 8. and the reaſon why an averment did not 

inſt the ſheriff's return at Common hw is, that 1 
he is a ſworn err te whom the law gives credit. | 
Id. i, 

Error beetle thi defendant was not- w—a 
in a Præcipe quod reddat, at the church door, 
according to the fat. 371 Elix. c. 3. and by reaſon © 
of the default a Grand cape was awarded, and the 
ſheriff returned him fornmoned at the church door. 
Court He ſhall not have this averment, but bis Action ſur de- 
aQion of Deceit vgainft the ſheriff, Ero. — ceipt, but not on 
10, 371. = 14; 30% Ms. 349. pl. 467. "Glas, Ou. 
128. fl. 22. If in partition the ſheriff Ae * - | 
was there in proper perfon, and this return be re- 
ceived, and the writ filed, then the court carmot ex- 
amine it; for the return is good, and the party can 
| | hive no/avertent againſt the return, nor error. Tt 
| fury appeared on a trial, and the defendant would 
ave Challenged the array ere tenns, becauſe it was 
returned by one 8. —— Sheriff two days after he 
"hd received a writ of Diſcharge. *Court : He cannot 
thallenge it for that caufe; becauſe it would be a 
direct averment againſt the record, for it was re- 
— * bim 48 ſheriff, and "the: Wann accepted. 


«x — — — — 


| 1 os ſuffer a eruyerle w a the- 1 Treverſe d- 
nff'v return, becauſe it is falfe;”" And in the Com-109%% © 
m Bench it is uſual, and breredents ordered to be 
ſearched: 19 Yin. Abr. 200. pl. 28. in notes. 

del diftinguenduni eff. And I Tall ſhew in hit Aver nent. 
eg may aver againiſt” the. return ef the 
l 

A mm may aver Gia the return ef the erg, Matter cole | 

i the return: de a matter collseral. * 


r 


r 
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Reſcous. As if the ſheriff upon a Capias return a Refa, 
| there may be an averment againſt it. Owen 132. 
In another ac" Averment may be againſt the return of the (herif, 
_ though not in the ſame action; for falſe retu, 
Winch, 100... _ be oi 
Return concerns. If the return of the ſheriff concern my inbef. 
a man's inheri- tance, I ſhall have averment againſt it, 2 l 
tance. Rep. 54. | f eee | 
Præcipe of In a Præcipe quod reddat, at the ſummons x. 
reddat. turned, he may ſay that his. name is T. B. and thy 
be was ſummoned by the name of J. B. becau 
otherwiſe he ſhall loſe his land by default. 19 J. 
n, has 
In outlawry for If the ſheriff return a man outlawed of 
felony. he may aver againſt this return, that he came in x 
the fifth county, and tendred ſureties, and fo wy 
_ outlawed; for this is in caſe of life and member. 
Ed. 3. 24. b. TJenk. Cent. 122. pl. 47. Dy. 2 
This caſe was denied to be law. 12 Mad. 424. 
On Scire fac againſt the tertenants, the defend, 
after the return of the ſheriff, pleads, that be is o 
tenant. The plaintiff demurs, becauſe, as Cre, I 
872. he is eſtopped by the ſheriff's return, And i 
_ Raftal's Entries, tertenancy is traverſed as to reſet 
And Cro, El. 859. it is agreed, That waſte is tt 
verſable on the return of the ſheriff. But per Gu; 
A general Non-tenure by leſſee for years is pleadatl 
for elſe his poſſeſſion would be diſturbed by Lia 
ment. Cro. El. 872. Co. Ent, 620, 622, 34 
Cro. El. 859. 3 Keb. Rep. 170. pl. 6 | 


Diverſity between So by Mindbham In ſome caſes one may 


1 and aver againſt the return of the ſheriff, as u. 
ſpecial Aon e- Scire faciat that there were other tertenants m 
aure, pleaded. named, for he is not omniſcient. And though tt 
ſheriff return that ſuch are tertenants, yet that ſul 
not conclude the defendant, but that he may ſay 
other is tertenant of parcel, who is not ward 
But Rol. is expreſs, that Non-tenure cannot be plat 
ed in error againſt the return of the ſheriff, 14 
Keb. 55. Cro. Jac. 50. 2 Ral. Rep. 202. 
In waſte, if the officer return, that the jury d 
the view ; yet if the contrary appear by * 
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aon at the trial, the return ſhall not conclude any 
of the parties. 2 Saund. 255. | 

Though a man may not aver contrary to the ſhe- Averment that 
tis return; yet he may ſay, he who had indorfed _ . 
bis name on the back fide of the writ was not ſne- 
tif; becauſe by the Common law, until ſtat. of 
a. 2. c. no ſheriff or officer uſed to put their 
names to the returns; and this averment, that he 
that made the return is no true officer, is not taken 
ay by the ſtatute. Yelv. 34. | 
If bailiffs of franchiſes that have returns of writs, —— againſt 
oake a falſe return, the party ſhall have averment Elif uf fan. 
gainſt it, as well of too little iſſues as of other chifes, 
lings, as well as he ſhall have againſt the ſheriff; 
Holt all the puniſhment ſhall be againſt the bailiffs. 
= The ſheriff returns a Reſcous on a meſne proceſs writ of privilege. 
to a writ of Privilege, and attachment awarded N:/+ 
auſa. The preignotaries affirmed, that the parties 
might traverſe the return; but the whole court of 
pinion to the contrary, T. F. 39. | 

Though it appears by Dy. 212. pl. 36. that ſuch 
eturn was allowed in C. P. to be traverſed, yet it 
dad not been practiſed of late. 2 Vent. 175. 
| Motion to traverſe ſheriff's return of a reſcue, 
jenied by Holt C. J. who ſaid, he had indeed known 
t allowed in one caſe; but there are many authori- 
ies, and the conſtant practice to the contrary. Comb, 


295. . | | | 

The diſtinction herein laid down in variety of Return of reſcue 
dooks and caſes is, that on a reſcue on meſne proceſs 92 mean proceſs 

e ſheriff may return the reſcue, and is ſubjeR > ra 
o action; for that on a meſne proceſs he was not 
a) obliged to raiſe the Poſſe Comitatus, nor would 
| be convenient ſo to do on the execution of every 
, * 3 Fats Eliz. 868. March 1. . 
, 201. 3 Bult. 198. Rol. Rep. 389. W. 852. 

Lev. 144. 6 Ma. 141. N P ] 


(a) But the ſheriff may, if he 1 | 
| | pleaſes, take the Poe to 
| reſt ane on mean proceſs. Ney Rep. 4%. N 10 


— ᷣ ů 0G. 28. >. We > 'S. 


= = 
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But if the ſheriff takes a man upon an extaticn 
as upon (a) a Capias ad ſatiiſuriem, and he is fel 
cued from bim before he can bring him to pri, 
though he returns the reſcue, yet this ſhall not ti. 
cuſe him; for when judgment is paſſed, and hy 
and his bail do not ſurrender him, nor pay the cop 
demnation money, and then a Capias iſſues, to which 
there can be no bail, there it is preſumed that he vil 
not be forthcaming, becauſe neither he nor his bil 
have ſatisfied the judgment, and therefore the ſherf 
ought to take the P Comitatus; and conſequenty 
it cannot be a good teturn, that he took the boch 
but that it was reſeued ; and the party may haven 
action of eſcape apainſt the ſheriff on this return; 
and. this is provided by the ftature 13 Edw. f. 1. 
cap. 39. which was made to prevent ſheriffs from n. 
turning reſeuers to the king's writs. Cro. Far. 410 
Rol. Rep. 388, 440. 3 Bulft. 198. Me. 652 
In an action on the caſe againſt the ſheriff for 
an eſcape upon meſne proceſs, the defendant plead 
a reſcue, which on demurrer was held a good pk 
though he did not ſhew that the reſcue was retuinel. 
3 Lev. 45. \ | $: 3:5 be. : 6: 
But if one taken on mefne proceſs be onte in pi 
ſon; the ſheriff cannot return a reſcous, for the hi 
preſumes that he hath (5) power to keep bim thet. 
Rol. Rep. 441. 3 Bu. 198. Cro. Fac. 419. 
If a felon be attaint, and in (c) carrying hum 
execution he is reſcued from che ſheriff, the hel 
32 l M$ + BE 8 


| (a) Or upon a Capias atlegatuie after judgment. 0. 

Jac. 49. Rel. Rep. 389 OY 

4) Bat it the priſon is broke by che king's enim 

this ſhall excuſe the ſheriff; 4 Co. 84. Vent. 239. M 

not if broke by rebak and traitors, for the ſhelf t 
2 


gaoler hath bis remedy over , againſt them. 40. UN 
Co. Eliz. 815. 2 Mod 28. Vent. 239. 

(e) © If any perſon ſhall by force reſeue or attempt f 
reſcue any perſon convicted of murder bonf to execuun 
or during execution, he ſhall be deemed guilty of Tell, 
and ſhall ſuffer death without benefit of clergy.” d. 
2. . 37» . a 11 
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is puniſhable notwithſtanding che reſcue ; for there 

js judgment given, and the ſheriff ſhould have taken 
ancient power with him; and therefore in that caſe 

de townſhip is not fnable. H. H. P. C. 60a. 

. ad there ſaid that a reſcue is no excuſe in ſelony. 

It hath been adjudged, that the return of a refcue Return quaſhed. 
vy a ſheriff muſt ſhew the year and day on which it 

was made, ſuch return being in lieu of an indict- 

ment, 3 H. 7. 11. pl. 3. Bro. Abr. tit, Return 

& brief 97. Fitz. Abr. tit. Coro, 45. Attach. 1. 

But it hath been beld, that the ſheriff's return of 

a reſcue on a Latitat, without mentioniug the day 

of the caption, was ſufficient; all the clerks in court 

affirming the . precedents to have been ſo. Paim. 


The ſheriff's return of a reſcue, without men- 
tioning the place -where it was made, was held 
naught, and the party diſcharged. Ao. 422. pl. 
BV. "> 
| : $: where, upon a Laritat awarded againft J. S. the 

| fheriff returned a refcous/on ſuch a day, but did not 
mention any place where the reſcous was made; and 
adjudyed a void return, becauſe it doth not appear 
that either the arreſt or reſcous were within his. ju- 
nſdiction; but if it had appeared to have been done 
in the county, it ſnould be intended within his bai- 
liwick though it was within a liberty in the fame 
county; and even in ſuch cafe the reſcous had been 
lawful, becauſe the arreſt was good, nobody being 

| 
b 


If any perſon after execution ſhall by force reſtue, or . 

attempt to vgſeue, the body of ſuch offender out of the cuſ- — 
tody of the ſheriff, or his officers, during che conveyance 
of ſuch body to any of the places hereby directed, or 

from the company of ſurgeons, or their ſervants, or from 

the houſe of any ſurgeon, where the ſame is depoſited ; 

every perſon ſo offending, ſhall be deemed guilty of fe- 

lony, and be liable to be tranſported to ſome of his ma- 

| jelty's colonies in America, for ſeven years, and be ſubject 

| to the like puniſhment and conviction, in caſe bf returning 
| Into Great Britain within the ſaid ſeven! years, as other fe- 
| lons.” Id, ,. 10. i 
* 5 prejudiced 


be was reſcued by J. S. this was held good, though 


Fea Warrantum meum Thome Taylor, and doth not 


the bailiff 's cuſtody; and for this it was quaſhed; { aſh 


ing in the affirmative, Vent. 2. 2 Kb. Re. 43b. 


| becauſe the offence was criminal and perſona], for wii 


Return of UWrits: Chap, 
prejudiced thereby but the lord of the. liery, 
Ye 0 51. f + 25 | | | 
But where the return of a reſcous recited that | 
Latitat was directed to him, Cc. and that he made 
his warrant to bis bailiffs, who arreſted A. and thy 


it did not ſhew the time or place where the teſc 
Was made. 2 Rol. Rep. 258, > 2 date 

Upon reading the ſheriff's return of a reſcouz 
theſe exceptions were taken to it; firſt, It is fad 


ſay that Thomas Taylor was his bailiff. Secondh, or 
He doth not ſy for what cauſe he made his warrant, 
and ſo it appears not whether it was lawful or not; fter 
and upon theſe exceptions it was quaſhed. Stil. Ry, 


158 . 


Exception to a ſheriff's return of a reſcue, that * 


it was not alledged that the party was in cuſtody, it | nd: 
being only by implication that he was reſcued out of 


that it was not returned who reſcued, or that the 
party reſcued himſelf, Sid. 332. Lev. 214. 
The ſheriff returned a reſcous on a ſpecial bailif, 
viz, that Cook and ſeven others made an aſſault on 
the bailiff, &c. and the party arreſted cepit & dl. 2 
duxit, when it ought to have been ceperunt et abdur- t of 
runt ; and the court held the return good as to Co, ; 
but void as to the others; and he was admitted to 
make his fine by (a) attorney, which was 65. 84 
Lit, Rep. 2. : run 
A reſcue of a perſon arreſted on meſne proceſs ws ng 
returned againſt divers particularly named, and the me 
return was that they reſcuſſerunt, without ſaying # © 
guilibet eorum reſcuſſit ; and held well enough, it be. 


(a) An indictment of a reſcous returned againſt one into | a re 


B. R. ought not be quaſhed, althou h it be erroneow, are: 
except the party that is indicted for it do appear perſona 
in court, for he cannot in ſuch caſe appear by attorme), 


„ 0 
+ 
1 
4 


he mult anſwer in perſon. 2 Lil. Abr. 573. 
Rs | Exceptions 


i 
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| Exceptions taken to the return that it was Fect 
Tarrant”, without ſaying, Sub figillo Mcii, but over- 
ruled; for it cannot be a warrant unleſs it be under 
cal, and the ſaying, Feci warrant aired, implies 
lit was fo. T. Fon. 197. . | 3 
The ſheriff returned a reſcous thus; Firſt, Nen 
inventus in ball mea, and Executio reſidui brevis 
atet in ſchedula huic brevi annex, and that was of a 
taking and reſcous; and the return of the reſcous 


Non eff indentus all the reſt is idle, and there remains 
10 more for the ſheriff to do. But note; Upon the 
turn of a reſcous the ſheriff always concludes, that 
fter the reſcous made the defendant Non gſt invent. 
balliva; 6 Mod. 220. 45 
The return of a reſcue was, that the party was 
cuſtody of three of the bailiffs, and that the de- 
ndants inſultum fecerunt upon one, which the ſhe- 


ff called Ballives meos ; and for that reaſon it was 
ſhed, 5 Mad. 218. g. 
It hath been a great queſtion, and much debated 
variety of caſes, whether upon a reſcue of a per- 
out of the cuſtody of a ſheriff's bailiff, the ſheriff 
to return the reſcue ſecundum veritatem facti, or ſe- 
ndum veritatem in lege, that is, that he was reſcued 
t of the cuſtody of the bailiff, being the truth in 
4, or out of his own cuſtody, being the truth in 
; the bailiff's cuſtody being in law the cuſtody 
the ſheriff himſelf; and it ſeems now agreed, that 
eturn either way is good; and Herein ſome books 
binguiſh between a bailiff of a (a) liberty and a 
"mon. bailiff, and ſay that the return of à reſcue 
of the cuſtody of a bailiff of a liberty ought to 
ſo expreſſed, becauſe he is ſuch a public;officer of 
m the court takes notice. Others diſtinguiſn 
between an action on the caſe and an indictment 
a reſcous, for that in the firſt the plaintiff muſt 
Ae as the truth is, | viz. that he was reſcued be- 
in the cuſtody of the bailiff, but that in an in- 
2 N Rep. 263. Sl. A ? " : "hou: 214. : 
Go, Jac. 242. T. . Mad. os. LEA 
X _ dicimend 


395 


7s quaſhed for the repugnancy ; for per Cur. after Repugnants | 


* 
* 2 
3 22 rr 


— 
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RY mult be according to the operation it hah 
in Palm. 532. 7. Jen. 197. Cre. I 
ON Lev. 214. 2 Lev. 28. T. Kaym. 161, | 
Mod. 293. 5 Med. 217. Sid. 332. Sul. 


417 

Return er:, Motion to quaſh the return of a reſcue, whid 

_ of the the. Was, Virtute brevis mibi directi fect a warnt 

riff out of the F. S. and J. NM. my bailiffs, who by virtue then 

j - the ceperint et arre/taverunt the defendant, et in n 

en e mea habutrunt, quouſque A. and B. reſcuſſerunt ties 
fendant er cſladia J. S. et J. N. Ballivoru nenn 
and it was quaſhed. For by Holt Chief Juſtice, th 
ſheriff ſboùld either have returned, that the d 
dant was in his cuſtody, and e out of his a 
tody, or that he was in cuſtody of the bailifh ul 
reſcued out of their cuſtody, either of which retin ] 
had been good. But this return is repugnant, tt + 
that the defendant was in cuſtody of the ſheriff, ml 
reſcued out of the cuſtody of the bailiffs. Ex mh dt 


tione mri Jacob. Ld. Ray. 589. 2 Salt, lh t 

Return of reſcue. * A return of a reſcue, and four exceptions un 7 
to 3 E 

Firſt, That it ſaid the bailiff by virtue of if I, 

took the defendants, and arreſted - 4 

when by law it is the GY the ſheriff ; di I 

was over ruled per Cur”. | Fed 

Second; Not faid that the deferdade who ih n f 

man and wile,” were in the poſſeſſion of the i 

but: ſaid only that the bailiff took and arreſte uit e. 


aud oheing o arreſted and being in my cuſtay} BOG 

| were reſcuet] out of my cuſtody; this was het 

per Gur?, ſor that one. N RE mae 
firmance, 3 4p 
Third; „ that in the return iti 11 

| Parker and — his wife vor Jant 5 
Stra. 22 5. med, but do not fa atergue eur 10 
and for this cauſe 22 was quaſhed; for 

it was urged that this part of tbe return did 1h 

ecrn the party injured; who: was the | 

per Cur', We muſt judge upon the whole 

and. th is àn excuſe returned. why he di id ol 

cute this whit 5 and the exduſe i is not 


ot; 4 K 
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de might not be able to find the wife, and yet might 
ad the huſband, and the difference is between an 
&rmative and a negative in the nature of the thing; 
you affirm of many you affirm of each, but it is 
e contrary in negatives. V 
Fourth; That it. is not ſaid V7 & arms they reſ- 
ved, but only Ji & armis to the aſſault; and for 
is | held the return naught, /ilentibus the reſt of the 
burt. To ſupport the firſt reſolution, the caſe of 
[he King and Maſcal Cooks was quoted, which con- 
rmed my opinion alſo as to the Yi & armis, For- 
. Rep. 362. 


Imit any plea to it, but drive the party to his action 


nce it is now ſettled that the return of a reſcue is 
dt traverſable, ¶ Supl. to Lil. Ar. 33. Barnes 307.] 
t yet it hath been held that the ſubmiſſion to the 
e doth not conclude the party grieved from bring- 
g his action for the falſe return, if it were ſo. Gro. 
z. 781. Dy. 212. T. Jo. 39. Ventr. 224. 
Ventr. 175. Comb. 295. | 


. 


ted the defendant at S. and would have carried 
n to the gaol,..and A. B. reſcued him. This re- 
Fo was inſufficient, becauſe he did not ſhew at what 
ce A. B. made the reſcue; for it ſhould not be 


bg, p. 29. Ao. 422. .. 585. Palm. 563. 
pon a, Latitat awarded againſt M. the ſheriff re- 
ed 2 Teſcous fi ſuch 3 day, but mentioned no 
e where the reſcous was ; and adjudged: void; be- 


# to be done in the cuunty, chopgh he ddes a0 
70 baliyam meam) it thall. be Heh Lain 
Wicks though it was wiebin a liberty in the 
Founty s and even in ſueb caſe the reſcous had 
Þ unlawful; becauſe the arreſt was good and no 
| Þ 2 | offence, 


inſt the ſheriff in caſe the return was falſe; and 


enced the place where the arreſt was. Bro. Abr. 
Revorn. ds brief, pl. 9. Id. tit. Liu, pl. 57. 


G non conſtat, whether the arreſt and reſcous were 
un bis cqunty and juriſdictionz but if it had y- 


307 


| It ſeems that antiently, when the ſheriff returned Whether the- 
„ dmitted lead ; .. Yiff's return of 
reſcue, the party was admitted to plead to it as to 


ſcue be tra- 
indictment; but the courſe of late has been not to — 


The ſheriff upon a Capias returned, that he ar- Reſcous returned 
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offence, unleſs to the lord of the liberty. Yi, 6 
82. cites 11 H. 4. 2. 14 H. 6. Dare Ind 
Fenk. 125. pl. 53. S. P. that the return is yi: 
decauſe it cannot be traverſed for want of api 
out of which the jury ſhall come. 

3 RR The defendant pleads Plene adminiſtravit, and ver 

concluded to dict is for the plaintiff. This eſtops the ſhetif « 

1 the county where the trial was, to return Mull la 

2 tothe for he is concluded by the verdi to make ay 

; turn contrary to it; but the ſheriff of another cap 
ty ſhall not be fo concluded, but the ſheriff of tk. 
county where the writ is brought ought to return} 
Devaſtavit, and thereupon the plaintiff ſhall han 

_ proceſs into another county. 2 Leon, pl. 90. 4 
e. 34. 

Tatum. And the queſtion further was, if a Tiflaton 
iſſue into another county, before the ſheriff of f 
county where the writ was brought had retunedi 
Devaſtavit, and not reſolved ; but without doubtt 
is the ſafer way to do it upon the tetuüurn. 

Debt found al- The principal caſe was; debt in London' apil 

an executor, upon Plene adminiſtravit it was fol 

for the plaintiff, The plaintiff affigned the (ane 
the Queen, and a Scire ſac iſſued out of -the Eb 
guer againſt the defendant, c. into the couth! 

5 D. and the ſheriff returned Nulla bona, c. wil 
was not good, cauſa qua ſupra, though the debt FF, 
well affigned. And upon a conſlat of goods un 
other county, he may well have a Scire far nf 
other county. 2 Leon. pl. go. Bendl 23 | 

Aſſets —— But where executors plead - Plene aan | tiff 

3 yu was found they had aſſets, and a Fieri ſar il 

the ſheriff, who returned that they bad 0. 

thing within the county. Per Curt: It 25 

return, becauſe the jury, it may be, found a 

another county; ſo the verdift all hot bio a Mii 


ſheriff. 2 Brownl. Rep. 116. iff 
When the theriff. - If it appear by the deferidant's blen ut b. | I the 
may return De- aſſets in his hands, and if the ſheriff eee = 
e, debt in the defendant's hands, he e J 
fendant's own ſhewing (without any damage) d be 


a e ; and eee be given api 


z 1th y en el 


— 


2 


322 þ 
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vecutor on demurrer, and execution awarded, the 

eriff cannot return Nulla habet bona teflatoris. + But 

t a Deva/tavit if it be found againſt the executor . 

y verdict, . Cro. Eliz. 102. Year i 
Judgment was given in Banco de bonts teftatorts, Special Scire fes. 
nd Fieri fac iſſues out; the ſheriff returns Nulla 

na; the plaintiff may have a ſpecial Hiri fac, that 

e ſheriff ſhall levy the debt of the goods of the dead, 

od / fibi conflare poterit, that the executors have paux return and 
aſted them, then de bonis propriis; and if the ſhe - action lies, 

if makes a falſe return, the party may have an 

gion on the caſe. But if upon the return of Nulla 

a, and a Quia teflatum eft, that they have waſted, 

writ of inquiry is awarded what goods were waſfled, 

nd it is found that goods ad valentiam of the debt 

ere waſted, and upon that Scire far to have ex- 

ution de bants prapriis upon two Nichils returned; 

bis is erroneous, and if the inquiſition be falſe, the 

rty hath no remedy ; and upon two Nichi/s re- 

rned, the defendant ſhall be condemned: yet per- 

ps he had not notice. 5 Co. 32. 2 

| To that purpoſe is a caſe in Lit. Rp. Judgment 4 like caſe, 

is given againſt the executor, and execution award- 

; and the plaintiff informs the ſheriff, that the 

ecutors have waſted the goods of the teſtator : but 

e ſheriff would not return a Devaflavit. Hendon 

jeant moved for a commiſſion to inquire whether 

: goods were waſted ; and if it be found, then the 

iff might return a Deva/tavit without peril, But 

judges ſaid, they would not adviſe, becauſe it 

e a new courſe, Lit. Rep. 47. ; 
But in Aldworth and Peel's caſe it was reſolyed; $cir: fac de bonis 


F— SL 1 — — 
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pere debt was brought againſt Peel as executor, the e ſhall not 
106 intiff had judgment to recover de bonis teftatorts ; a pms _ 


d thereupon a Scire fac was awarded, and the the party, but on 
1 ff returneth, quod nulla habuit de bonis teſtatonis: cbe return of the 
af furmiſeth, chat be had waſted the gat. .. 
tor's goods, whereupon he prayed a ſeire fac | 
ly he ſhould not have execution de bonis propriis. 
d per cr : This writ ſhall not be awarded upon the 
mile of the party of a devaſtation, nor in 2ny caſe 
ere the judgment is de bonis propriis, unleſs it be 
| X 3 £ on 
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on return of the ſheriff, where he returns a Devoſa | 
vit. Cro. Elz. 5 30. | 205 
Upon a ſpecial If A. recovers againſt B. debt and damages, wi 
—_— for aftet B. died, and àdminiſtration is granted to C. hi 
the converſion of Wife, who waſtes the goods, and after takes D. 
the Wife. husband, and a Heri fuc is awarded de bonis teflaini 
| in the hands of D. and C. and the ſheriff return: 
Nulla bona, &c. and upon this, on ſurmiſe that hy 
have waſted the goods, another writ was awarded t 
the ſheriff, ff ſibi conſtare poterit per inquiſition, tut 
they have waſted the goods, then to warn them w 
 ſliew cauſe why execution fhould not be de boni r 
priis, and ſo an inquiſition is taken. And the ſhe 
riff returned, that they had not in their hands ay 
of the goods of the inteſtate ; but that the feny, be 
ing adminiſtratrix of her firſt husband, had good i 
the value of 100. of the ſaid inteſtate's, and ha 
waſted them during her widowbood, and the hu 
band had not waſted any of them. Ef „ devaſtarmit 
according to the writ, the jury pray the dite 
of the court. Per cur. This ſpecial return of the 
ſheriff is good, and by this the husband is tot 
charged the converſion of the wife. Cr, Cu. 
AW | 
The ſheriff returns a Deva/tavit (no aſſets on 
being in queſtion) on Non e/t factum againſt an 
miniftrator by Heri fac with a Scire fat, Per ar! 
Though it be a falſe return, we cannot help it, bt 
it is 'at the ſhetiff's peril, 3 Keb. Rep. 530.þ 


20. | 
On Feri fac with a Scire fac', and aſſets, the bt 
riff returned waſte; and the defendant pleaded Plat 
. edminifiravit. The plaintiff demurred, becauſe 
point of the inquiſition is not traverſed ; and ju 
ment pro querente, | | 

Debt againſt an executor, and a recovery by 
dict, and judgment upon this, and a Fieri fac dM 
of the inteſtate ; upon which a Devaflavit vas 
turned, an Elegit iflues de bonis proprits, Mo. 20 
Pl. 440. LE ol 

How the party If A. recover againſt B. and execution at 
may diſcharze teftatorisq fi non, de bonis prepriis, and the ſheriffuf 


hirnſelf of a De-. 2 a to and 
waflavie by pleas On 2 Fieri fac levies the monies, and after 7 
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WW D-va/avit by plea, that the ſheriff levied the money 
WE vpop the firſt Freri fac, - Rol. Abr. 903. 
An action was brougbt againſt a ſheriff for a falſe 
eturn of a Fi, fac. againſt an adminiſtrator, de bonis 
ihati, and on Non cul,, verdict for the plaintiff ; 
nd a caſe was made for the opinion of the court, 
VIZ. | 4 FOES 

The plaintiff ay an adminiſtrator, was ſued by 
A. and pending the ſuit, let judgment be againſt him 
by B. but did not plead that judgment in bar of the 
action, yet ſold the inteſtate's goods to pay B. A. 
recovered judgment, and ſued a Hi. fa. on which the 
ſheriff levied part, and as to the reſt returned a He- 
vaſtavit. | 

Argued pro quer. That the ſuffering judgment by 
default was no confeſſion of aſſets, ard that the ſhe- 
tiff ought not to have returned a Devaſtauit on the 
H. fa. but a Nulla bona, and that thereupon there 
ought to have been a, Scire fieri inquiry: But per 
curiam, 15 

1. The ſheriff may return a Deuaſtauit on the firſt 
Heri ſa. if he will; tis at his peril, if falſe, and the 
inquiry is only for his ſafety. | | 

2. If an executor confeſſes, or ſuffers judgment by 
his default, he admits aſſets, and is eſtopped to ſay 
the contrary, 88 1 | 

3. That he might have pleaded the firſt judgment 
obtained by B. againſt the action of A. et r1ens ultra, 
but having not done it, he has confeſſed he has afle's 
to anſwer the judgment in this as well as the firſt 
action ; and if a Scare fac inquir? had been awarded 
on the ſaid judgment, and a Devaftavit returned, 


I" A. nl „ U c 


K 


0. not have ven in evidence the fiſt judgment, be- 
1 cauſe he had not pleaded it when he might, ſo no 
coccaſion for an inquiry; nor is he injured by the re- 
9 turn of Devaſiavit on the H. fa. ſince it could not 


have been avoided, if there had been an inquiry. 


Meri fac to whom direfted, returns 2 Devaſlavit 7 
d upon this a Seire fac“ is granted againſt B. to 
bew cauſe, Oc. B. may diſcharge himſelf of this 


Judgment againſt 
an executor, Ec. 
by confefſion or 
detault, is an ad- 
miſſion of aſſets, 
and he is eſtopped 
to ſay the con- 
trary on Devaſ- 
tavit returned; 
and n 


Devaſiavit may 
be returned on 2 
Fe. fa. withvet 


inquiry. 


and Non devaſtavit pleaded, the adminiſtrator could 


OT 


312 Beturn of Writs. Chap, 
4. The adminiftrator's not pleading the firſt judy. 
ment, and nibil ultra, when he might, is an adnif. 
ſion of aſſets as to the ſecond judgment, fo tha je 
has ſlipped his time, and he is eftopped ; and fo ar 
the jury, and their verdi is void, and the ſherif 
ſhall take advantage of all eſtoppels between the pu. 
ties: as if an action be brought againſt a feme ſql, 
and ſhe marries, and judgment is, againft her as fol, 
and execution thereon, and the ſheriff takes her by 
that name, ſhe is eſtopped to ſay the contrary, Sal, 
310. pl. 14. 2 Id. Raym. 589. See Dy. 57, 1. 

2 Sid. 70. | | | 
The modern But now the practice is more nimble than by the 
I. f tedious inquiſitions, and that is, by bringing action 
in the Debet & detinet againft an executor, ſuggeſtig 
a Devaſſavit in his declaration, without any retum 
of the ſheriff. Sid. 397. 
Plea of D-vaſia- Sheriff returns upon inquiſition, that the deſendut 
wit Lire ge- (adminiſtrator) Babuit bona & catalla in manitus ſui 
gue fuerunt del inteſtate tempore mortis ſue ad valn- 
tiam debiti & damnorum recovered by the original jut 
ment; and that the defendant bona e catalla ill a 
valenc debiti I damnorum prædidt vendidit & elugoui 
ac in uſum ſuum proprium convertit & diſpoſuit. De. 
fendant at the return of the writ comes in, and jr- 
tentandoꝰ that he had fully adminiſtred, for plea he 
faith, non vendidit ſeu elongavit, &c. et hoc, &. 
Plaintiff replies, that the defendant vendidit, elingovi, 
Sc. and found for the plaintiff, Per cur”: Tho thi 
is no apparent iſſue, (but whether Deuaſtavit vel n 
for the defendant might pay debts with his propet 
monies, and that he might diſpoſe of the goods'to 
his own uſe; yet it is good after verdict. For tie 
writ of Scire fac ſuggeſts, that the defendant bn 
catalla, &c, diſpoſuit ea intentione quod dicta extcuti 
» non fieret. Saund. 306. And it is the defendant" 
own fault to take ſuch an iſſue; for he might hae 
taken iſſue, that he had not goods of that value, 0 
that he had paid any ſpecial debt, : 


CHAP. 
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Nenire Facias; Habeas 
g Cozpoza Juratoꝛum; 


TAT. 8 H. 6. c. 12, extends to any record, Statutes of Feo- 
D ſpecialty, copy, Sc. 2. Parol. 3. Plea. 4. iu. 
arrant of attorney. 5. Writ original and judi- 

al. 6. Panel. 7. Return. But by it miſpriſion 

f clerks are only amendable; but it extends not to 

2 inſufficient trial, where the Venue is miſtaken; 

extends not to a return of a ſheriff, where it ſhould 

by a coroner: Nor to a trial by one not returned 

the Venire fac?. Nor to a return of a Venire fac, 

ithout the name of the ſheriff. Now theſe miſpri- 

dns are not remedied by 8 H. 6. c. 12. 32 (a) H. Miſprifions not 
c. 30. nor 18 Eliz, c. 14. (viz.) where the re- emedied. 
mn is by the ſheriff, where it ought to be by the 

roner; when the ſheriff does not put his name to 

return of the jury; when no return is on the 

ire fac; nor when one gives à verdict, who is 

t returned; nor to inſufficient trials, where the 

nue is miſtaken. 8 Co. 156. 723 

After verdict, judgment Shall not be arreſted, for that 

Venire fac', Hab. corpora, or Diftringas, was 

Jarded to a wrong officer, upon any inſufficient ſug- 

Hon, or that the Venue was in ſome part miſaward- 

or iſſued out of more or fewer places than it ought 

be, ſo as ſome one place be right. named. Or for 

naming any of the jurors, either in the ſurname, 

any addition in any of the-writs or returns there- 

ſo as conftat de perſna. Or for a want of re- 

Nn of any of the ſaid writs, ſo as a panel be re- 


ge) Perpetuated by flat. 2 U 3 Edw. & chap. 36. | 
turned 


=_ Qenfre Facias, &c. Chap 
1 as turned and annexed thereunto. Or for th 1, WM 
officer's name is not ſet to the return,” St, 
OT Fac. c. INK HI ; 81 
eee No acts of Feofaih extend to appeals or ples o 
— . the crown ; nor to actions or informations on pen 
Azz. c. 20. , 7. Jaws, except in (a) 17 Cer. 2. c. 8. other thy 
h | concerning cuſtoms, ſubſidies of tonage and pou. 
ages to which it extends not. But the flat. 21 76, 
| helps not, if the Chriſtian name of a juror be mi; 
ken, and the law notwithſtanding. 5 Co. 41, þ 
and Cro. Fac. 458. remains as it was. Se 2 /r 
Abr. 292. pl. 5. 
Bunt it is amendable by ſtat. 18 Eliz. as a din 
tinuance of proteſs, as Teppet on the Venire, al 
Tippet on the Drfringas was amended. So Son 
in the Venire, and Daniel in the Nomina Nuran. 
If no Nenne If there be no Venue, it's aided by 16 C70 
Eo 2. after a verdict, if the cauſe be tried in the pry 
county where the action is laid. 2 Saund. 227, 
| To what has, All the ftatutes of Zeofarls ſhall be extended 
of Feofaik ha judgments by confeffion, nil dicit, or nov ſun us 
be excended, matus in any court of record, and no ſuch judgun 
| ? ſhall be reverſed, nor any writ of inquiry of dans 
executed thereon, be ſtayed or reverſed, fot or) 
_ reaſon of any imperfeAion, omiffion, defect, mai 
or thing whatſoever, which wauld have been al 
and cured by any of the ſaid ſtatutes of Jefail,i hurt 
caſe a verdict of 12 men had been given in the i 
action or ſuit, ſo as there be an original wit 
bill, and warrants of attorney duly filed accordim 
the law as it is now uſed, &c.” Stat. 4 4. « mm 


To prevent 3 great delays do frequently happen r of 
wo —_ 3 trials, by reaſon of the challenges to the uns 
opon Vase, Panels of jurors, and to the polls, for default of 
| dredots; for prevention whereof, tis era 

that every Venire facias for the trial of any iſſue, 0 

any action or ſuit in any of her Majeſty's courb! 

record at Miſiminſter, ſhall be awarded of tir 


| (a) Perpetuated by 1 ac. 2. c. 17. 78-5 A. 


Wb:p. 8. Genire Facias, & 315 

de proper county where ſuch iſſue is triable.“ 

7 4 Geo. 2. 2 18. Jed. 3. * 710 TE Mow 1911 3- »L.0h 

But. nn. not to extend to appeals, indictments, Not to extend to 

reſentments; or to any LH it, bill, action, or in- fe W 

ation, upon any penal ſtatute. 3 

= Wie 55 48, and all the ſtatutes of T7 eefails, to To extend to 

xtend to all ſuits in any of the courts of record at counties pala- 

P./tminſler, for recovery of any debt immediately 2. of cord. 

wing, or any revenue bel nging. to her Majefly, wo 

er heirs or ſucceſſors ; and ſhall alſo extend to all 

burts of record in the counties palatine of Lanca/ter, „„ 

beter, Durham, and the principality of Male, and 

d all other courts of record within this N 1 

« jurors to ſerve, upon the Taler ſhall be free- Tats men, 3, 

blders or copyholders of the county, and returned 

pon ſome other panel to ſerve at the ſaid aſſizes, 

hd attending in court, and may be challenged by Challenge. 
aintiff or defendant, Drmandgyt or tenant is, if 

y had been impanelled upon a entre facias, to try 

iſſue. Stat. 7 & 8 W. 3. c. 32. ſet. 3. 

By 4 Ann. c. 16. ſecs. 8. when a view of meſſua- view. 

s, lands or places in queſtion, ſhall be thought 

ecefſary by the court, for the jurors, better under- 

anding the evidences that will be given upon the 

ials of ſuch iſſues, in every ſuch 90 the HS 

hurts in which ſuch actions ſhall, be depending, may 

er ſpecial writs of 49 or Habeas rpora, Special Difringes 
iſſue. By which the er, or ſuch other officer or Hab corp? jur. 

whom the faid writs ſhall be directed, ſhall be 

dmmanded to have fix out of the firſt twelve of the 

tors named in ſuch writs, or. ſome greater num 

r of them at the place in queſtion, ſome conve- 

nt time before the trjal, who then and there ſhall 

we the matters in queſtion ſhewn to them by two View: 

rſons in the ſaid writs named, to be appointed by 

e court; and the ſaid ſheriff, 3 who 

© execute the ſaid writs, ſhall, by a ſpecial return special return. — M 

don the ſame, certify that the view bath been had | 

cording to the command of the faid wilk. : 5. 6s | | 

The Venire ought to be deliyered to the ſheriff four when the Passe 

s before the return of it, if the jury dwells forty ousht to be deli- 


©% 3% 


rn. 


= 
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and theſe are not holpen by any of the ſtatutes d 
Tel. Ore, Elis, 310. Cre. Foc. 188, 0. 


What return ofa - Thufficient returns are aided by the ſtatute i 


Fenire ſhall be 


' = and _ 


4 


Orniffion f 
pledges. 


a * 
- 


Ficecemits omit- 


| ſheriff was indorſed. It was denied to de amendel, 


; 87 


n 5 0 i 
miles off; and eight days, if they dwell farther fn 
the place where the trial is to be. Wn; 


The name of the ſheriff to the Difringas ui 
Tales, are of neceflity, and to the return of the H. 
beas corpora, by the ſtatute of York 12 Ed. 2. es, 


Elix. 482, 509. 


. 


Feafarls ; as upon the return of the Venire fac tber 
wanted theſe words, Duilibet furator” per plgin 
This is not as if there was no return at all, Ai 

cur” : It's an inſufficient return which is aidg, 
and it was awarded to be amended ; for the omiſia 
of pledges is but matter of form, and not like wher 
there was a want of an original. And ſo in 2 M. 
Rep. 87. the ſheriff returns a Venire fac (vin) In. 
ecutis iſlius brevis, Sc. and the panel of the juron i 
filed to it; but under the names of the juror it, 
omitted to file the pledges. Cro. Fac. 2 Ro. Ry. 


In the writ of Yenire fac? awarded to the ſheriff 
Somerſet,” the word ¶Vicecomiti) was omitted; jt; 
he returned the panel, and his name was indorkd, 
Per cur*: It is error: but becauſe upon the roll it u 
Vit” Somerſet, it was amended. Cre. Car. 505. bee 

Vanire fac was album breve, (i. e.) no name of tit 


Brownl. 3. wg 1 "Rr a 

The return of a Venire by one ſheriff of Ln i 
it, and not helped by the ſtatute 21 Jac. hut! e 
Certiorari toronatoribus, where there is but ont, 5, mi: 
well enough, Leb. Rep. 867, pl. 14. Sid. 2% re 


pt 5 Rep. 900. pl. 71. got. fl. 75: | V 


Variance; 


Diftringas "if 


Prius. 


Flat, and 4 Diftringes with Nif pris in 


upon; and it was reverſed for this error: for 


enire facias was awarded in the time of Que 


time of King James, reciting quod diſtringat jura!n” run 
nuper ſummoni? in curia naſtra, whereas in truth there JE wh 
had not been any ſummons in curia of the King, bit out 


of the Queen only, and trial and judgment the 


Diftringas with Niſc prius is a ſpecial authority a 
| ua 


\ 


Chap.'8, _ Cenire Facias, &c. 317 
juſtices, who being juſtices by the ſpecial commiſ- : 
on, and not having authority to take any jury but 
ſuch as was ſummoned in curia regis, there being 
none ſuch, the trial by the jury was erroneous. 

Cre. Fac. 161. But in the principal caſe, which a 
was error of a judgment in Durham, ſuch caſe was Amendment in 
amended ; becauſe the juſtices of Durham ate origi- Durban, and 
nal judges of the whole record, and had the record „ 
before them at the time of the trial, and the writ 

being variant, might be amended there. Cro. Fac. 

101. n >: 44 1 1 , 

' The Venire was between Heath and J. T. and the 

ſheriff returned it to be between 2745 and W. 7. — HY 
This was a miſ-trial, and judgment ſhall not be for 
the plaintiff, FYinch 73. a 6a + e 
Venire fac bears Teſſe on a Sunday; it was amended 2%. Sunday: 
Fir 44 6 Mod. 290 ls eel 1 W 
A Vinire fac bore Teſle out of term, and made to Amendment by 
cord with the roll; and a Diſtringas was amended the roll. : 
a long time after the trial: yet the roll being good, 

Wit was amended. Cro, Fac. 161, 


In the award of a Venire fac ſuper quo precept 7 


uit vicecomiti conf, &c. it is er 


a 


to the ſheriff after iſſue, and confeſſed, a YVenire fac challenge. 
vas awarded to the coroners; but the roll of Ns _. 
ur was, that the Venire fac was awarded to the 

ſheriff. '” Per Cir”: This roll of M., prius being a 
* and ug ought'to be warrahted by the 
ere, ought to be „ e ng 


e return, chat there are ho frbebeldere unge: v 
| ot the Vue, or if the Vue be where the King's writ fac" ſhall be of | 


where the men are privileged from'ſerving'on juris 
"7s of that place, as che nd of Ely, Kc. the plain-— 
* may. pray 2 Henire fac of the /iſne. next adjoin- 


runs not; as in the cingde” pls Sec. of in a" place the Yiſne next | 


vs * * * by — r 
— — 
— OO VS TO ns 9 Raps WIC Obes CRIT + WY ̃ ⁰ — w > ov gs He Ae 
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ing; and if the J. rhe be i in Wale, (where jeg 
writ, runs not) the Venire fac' ſhall be directe 
the ſheriff of mA next Engliſh 7% 7 to cauſe h 
jury to come ds propinguiore Viſne of his county ty y 
the Viſue in Wales adjoining ; for the court ſhall 
| be ouſted of the plea. , 
Words left out, If the words 7 quorum quilibet habeat) be left out 
or duodecim, or qui nulla qffinitate attingunt; the 
are amcadable, a3 as miſtakes of the clerks. 
County omitted. enire fac” was in this manner: Jacob, &c. Nu 
comiti ſalutem, and mo not of what county, it m 
_ amended, Cre. Jac. 
Er. Vunire fac was Warped coram majore & hall 
Exeter, without ſaying in curia vel hic. It is 
ror, becauſe it may be returned in a tavern, il 


77. 
Fire fac quaſh- "If a Venire be quaſhed for conſanguinity i 
2 * the ſheriff, 1 ac de why ſball — 


the coroners. 2 Rol. Abr. 720. 

Faire for deno- The awarding of a new * fac to the ſhek 
where the Yenire fac was quaſhed for fayour in ie 
under-ſheriff, is not error. Rol. Rep. 272. 


v fac to a A Vanire fac is to the coroners without an i 
wrong officer. geſtion : at all of any challenge to the ſheriff, Tw 
is. not ajded by 21 Jar. c. 13. nor by the 16 U U 
Car. 2. c, 8. jul court cannot amend (his & 
rection of proceſs ton wrong officer ; fl and 7 
eanpot examine the truth without a ſuggeſtio 
Nee judgment was arreſted, 3 Keb. Rep. op * 
— N aware to the Caroners, and Tales to th 
f iff is erroneous. . Cre. Elia. 574. 
I a 2 be directed to the comet 
the coroners ought to join in the return; and þ 
Error, both the berg 2 ought to join, or cle # 
return is not good. Hab. 9 


97+ 
22 . laformation againſt defendant for a riot in (n 
Cond,191.Where Which is 3 county ae therefore to be nnz 
therearetwothe- there; and 4 ſu ing entered on # 
— A4 roll, that the ſhe =o of affinity with the 

Ynire wut g woo fendant, the Venire fac iſſued to the other hat 
not to the coroner, "If ther ich, 8b þroets BU) Hue tl) iother be made; 1 
ceſs ſhall not go to the coroner, ah 


hap. 8. Aenfre Facſas, &c. 


ily, and a jury returned; and defendant fourid not 


h arreſt of judgment, that the Venire was ill directed, 
or it ought to have been to the coroners. But eur”, 
at delivering it, the Venire is well, and trial good; 
4 ſo adjudged before between Sir D. Rich and Sir 
hunt Player, where the Venire was directed to Sir 
D. Nerth only, the other being a party. For the 


* * 3 — — 


writs belongs; and the law does not commit it te 
thers, without default or partiality ſuſpected, and 
hea conſtitutes the coroner; but where there are 
wo ſheriffs, and only one of them ſuſpected of pac- 
Wi:lity, and for this defect is challenged, his com- 
anion is as proper a perſon to ſupply that defect as 
he coroner. But it is faid, both ſheriffs make but 
ne officer, yet every one of them is a ſheriff; the 


two coroners, and one of them be challenged, and 
F four, and three be challenged, the Venire ſhall 
Wo to the other; but if none, it is directed to go 
them all: ſo Venire is not to be directed to the 
oroners, but on default of fheriffs. If ſheriff dies, 
roceſs does not iſſue till another be made, and ſhall 
dot go to the coroners. It is the challenge only makes 
he coroners or any of them officers; and why may 
ot the challenge as well make the other ſheriff an 
fficer ? In a Quare impedit againſt the archbiſhop 
df 7ork, if he be found diſturber, the writ De admit- 
enda idonea perſona goes to the archbiſhop of Can- 
erbury ; yet he has not ſuperiority, but only pre- 
— 8 Dy. 327. And Venire well awarded. 
| . > ; ö 


4 on the Diftringas, Hab' corpora, or Venire fac, 


SES: 1817 


auſe the Venire fut was goo vell returned, 
be Difiringas ſhall be awarded by che ſheriff. 


Wd 10 other Di/tringas was awarded againſt them 


wilty, and the record removed thither. And moved 


\eriff is the proper officer to whom the return of 


oroners are but one officer, Mod. 198. yet if there 


or zan them to” the 'faid writs. - Lb. Rep. 418. 


before, 
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The ſheriff need not return the names of all the All the names, 


M178, 9” 5 
Aud it was agreed per c', 2 Rul. wer III. be- Dig: . 
and well * 


lf a Diftringas ſcut alias iſſue againſt the jury, Dipringas. 


320 


Hab Cor. ö 


Ge e A contrary Difringas is by the ſheriff put to th 


£93, 


Takes. 


Array after, c. Array returned by the ſheriff, after his diſchaq 


Jvrors of two 
lor ts. 


Grand jurors. 


. * 


535 A xt 
: See the ſtatutes 
x # © * = - + #2 = © & Ss * 


the ſberiff was to return two hundredors at leh 


© now altered; for, by ſtat, 4 Ann. c. 16. J b,, 
. 24 Gee. 2. c. 18. J 3. it is declared not neceſlay. 


Genire Facias, &c. Chang 


before, by which the propoſal of the writ is fil: 
yet this is not error, for the Venire fac ſerves is 
ſtead of a Diftrigas. 2 Rol. Rep. 133. 

The panel of the Hab' corpora was amended upa 
the ſheriff's oath. And where the Diftringa; w 
blank, yet the Venire fac was well returned, n 
Fac. 483. 


right panel, and tried; the trial was held good, f 
though no Di/tringas had been; for as this is, ther 
is no 'writ between the parties. 3 Bulſtr. 180. 
Upon an informatien, the Diſtringas was teſted th 
day after the return of the Venire factas, and hel 
not amendable. Salt. 51. 6 Mid. 164, 200 
2 Raym. 1061. 93 5 

Tales not removed by the ſheriff or his deputy, « 
any ſworn officer, but by a clerk of the court; bi 
by general appointment of the ſheriff it is wl 
enough, and the ſheriff is anſwerable for it. I, 


Rep. 357. pl. 48. Sid. go. pl. 9. T. Raym. 20. 


\ 
7 


is not good. Cro. Elix. 369. 


Load ates ti f — 


— 


HA F. „IX. 
Auries. 


URIES to. inquire, are grand juries at afiz 

or the quarter · ſeſſions. So juries returned beit 
juſtices of peace, to inquire of riots, forcible er 
tries, and juries returned before commiſſioners d 
ſewers, coroners, &c. and inquiſitions taken beim 
the ſheriff; and all theſe the ſheriff is to ſummon, 
| Formerly, upon every trial in perſonal ac 


Co. Lit. 135, 158. but the. law in that way 


4 


- 


ſi 


Chap. 9. | Juries, : 22! 
If it be conceived an indifferent jury will not be Jury returned by 
turned in the country, the court on motion will n 
trader the ſheriff to attend the ſecondary of the office, 

imm the book of his freeholders, to have an indif- 

rent one returned. So it was done, becauſe the 

blantiff, in a former trial between the parties, had 

aſted four of the jury that were returned upon that 

rial, 2 Vin. Abr. 30 1. pl. 1. and the like was done 

WE: Cox's caſe, 15 & 16 Car. 2. B. R. becauſe Coxe, 

bo was intitled to the reverſion, had forbid rent to 

Wh: paid by the tenants, and took on him the defence 

We the 2je27ment brought againſt the tenants, was of 

indred to the ſheriff and under-ſheriff, and truſtee 

r them, But in another caſe, 17 Car. 2. B. R. 

e court, on certificate of a judge, that verdict was 

ven contrary to evidence, would not allow that 

ſheriff ſhould bring in the book of freeholders to 

e ſecondary for the ill example; but ordered the 

riff ſhould return a good jury in the new trial. 

A rule was made, that when the maſter firuck a 

y, viz, 48 out of the freeholders book, he /hould 

e notice to the attornies of both ſides to be preſent ; 

d if the one came, and the other did not, he who 

peared ſhould, according to the antient courſe, 

Ike out twelve, and the maſter ſhould firike out 

other twelve for him that was abſent, Salk. 405. 


. 5 
In ſuch caſe the jury ſhall be ſtruck ex parte, and 
ſecondary ſhall ſtrike twelve for him that does 
attend. 12 Mod. 94. | 
Upon motion that the cauſe to be tried at the bar Returned, 
of great conſequence, the court made a rule for 
ag to return 48 jurors upon the jury, - 2 
1 
lf by rule of court the maſter is ordered to frite 
wry, in caſe it be not expreſſed in ſuch rule, that 
maſter ſhall ſtrite forty-eight, and each of the par- 
Hall firike out twelve, the maſter is to ſtrike 
aty-four, and the parties have no liberty to ftrike 
any. Salk, 405. pl. 2. 
hen a trial is to be for a thing which concerns when to returi 
under-ſheriff, there - high-ſheriff ſhall return the jury, 
| þ the 
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the 4 if the trial concerns the high-ſheriſf, j; 
under- ſheriff ſhall not return the jury, but the q 
roners. 2 Lil. Abr. 155. | 
The attorney general moved for leave to amend u 
Information againſt defendant, wherein the named 
commiſſioner of exciſe was miſtaken ; and pranty; 
and that the maſter might ſtrike a jury by coſa, 
which was alſo granted, being only a caſe of A 
demeanor, but nat in capital caſes ; for then tie f. 
ſoner would loſe his challenges, and it was new 
aſked to replead upon mending the information, 1 
Mod. 224. | 
If there be ns legal exception againſt the ſuj 
the court cannot ſlip him, and order another y 
ſtrike a ſpecial jury, without conſent of the puri, 
to try an iſſue at the aſſizes; but if there is. 
la wſul objection asainſt him, and it appears to kb 
upon affidavit made, then a ſpecial jury may} 
ſtruck by the maſter of the office, without conla 
of the parties. But a ſpecial jury may be gan 
to try a cauſe at bar, without conſent of the puti 
but never at the N privs, unlefs good cauſe ſhem; 
by three juſtices, contra Ch. J. 8 Mod. 245, 1 
Special juries. «© His majeſty's courts of King's Bench, (um : 
Pleas and Exchequer at We/tmin/ter, upon moin on 
made in behalf of his majeſty, or on the motioad 
any proſecutor or defendant in an indictment u- 
formation for any miſdemeanor, or information 
the nature of a Quo Warranto in the King's Bah 
or in an information in the Exchequer, or on mom 
of any plaintiff or defendant in any cauſe wx 
ing in the ſaid courts, are required to order a j 
to be ſtruck before the proper officer for the til 
any iſſue, in ſuch manner as ſpecial juries are uſul 
ſtruck in ſuch courts upon trial at bar.“ Stat 305 me 


2. . 1%. f . int 

« The perſon who ſhall apply for fuch ju in emp 

pay the fees for ſtriking it, and ſhall have no all But 
ance for the ſame on taxation of coſts." » 


ſe. 16. " | 
For ſpecial juries « The juſtices of the ſeſſion or aſſiſes for i 
-— ——_— counties palatine of Che/ter, Lancaſter and Dy 


/ 
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upon motion on behalf of his majeſty, or of any 

_ proſecutor or defendant, in any indictment or infor- 

mation for miſdemeanor, or on the motion of any 

plaintiff or defendant, may, in caſe they think fit, 

order a jury to be ſtruck before the proper officer 

ot each court, in ſuch manner as ſpecial juries have 

been uſually ſtruck in the courts at Vſiminſter upon 

tials at bar.“ Stat. 6 Geo. 2. c. 37. J. 2. 

= The ſheriff ought not to return privilege, to be Exemption not 
W-xcmpt from juries ; but he ought to ſummon, and fer Privilege. 
gal not be liable to an action. Sid. 243. pl. The 

aſe was, Venire fac was awarded to the ſheriff of 

oe city and county of Canterbury, to return a jury 


ere at the bar, and upon the Diſtringas the ſheriff _ 1 

eturns this to be an ancient city and county, and 4 — 

that the king had granted to them an exemption, 

ot to ſerve in any jury out of their city, except in 

aſes of high treaſon; and by expreſs words, that 

they ſhould not ſerve coram ipſo rege. By court, 

Fiſt, The return is ill: becauſe, if it were in the Ill. 

ower of the ſheriff to return privilege, he cannot 

lo this upon the Diſtringas or Habeas Corpora, as he 

d here; becauſe by the returning of the Venire, 

12, that there are 24 prob. & legales homines, he had 

oncluded himſelf, there being alſo pledges upon 

very ſuch return, : 

| Secondly, That the ſheriff may not return ſo at Privilege of ex- 

time, but ought to return them ſummoned, {7 e ee. 1 

nd the parties ought to come here; and then every : 

rſon who had cauſe of privilege ought to claim 

tre in perſon, and not the ſheriff for them. Ms. 

03. pl. Sid. 293. pl. The court awarded an 

as Diſtringas, in regard the ſheriff cannot vary 

om the firſt Yenire returned, but muſt have the 

me men. Keb. Rep. 867. pl. and no action lies 

anſt the ſheriff upon their delivery of the writ of 

emption. Hard. 389. | 

But in Rol. Rep. 1 19. action on the caſe adjudged Action on the 

lie agunſt the ſheriff, for returning one of a jury, GT 

Som 5 place which is exempt; and 4 1ſt. ing one exempr, 
30, 302, 447, 461, 488. action on the caſe 

L | lies 


* — 
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324 Juries. Chap Ny 
| lies againſt the ſheriff, for returning a perſon ki 
TIE : ae Fo * . | 
at jurors the e ſheriff muſt not return magrs remotes, nim 
— TO ſuffictentes, & magis ſuſpettos, by — ſtatute 13 200 
feat. 1. c. 38. and if he do, the plaintiff or demandin 
ſhall recover damages by the ſtatute, if he be d. 
layed, and the defendant if he loſe his land, and 4 
Ed. flat. 3. c. 9. gives double damages to the d. 
a 8 mandant. | 7 
The ſheriff, by ſtatute 13 Ed. tat. 1. c. 38. mi 
not return men decrepit, Senes ultrd 70 ann, K. 
Not albra 70 mines non in patrid commorantes; this ſtatute is 2d. 
Went. Off. Exec, rect prohibition in itſelf, and therefore the party 
213. grieved may have action on the act againſt the fhs 
e. riff, without giving notice of fickneſs, or Ny 
cammorancy; yet the uſe is to ſue out a writ ground 
on this ſtatute, that he return them not, and noti 
by word is good, if notice were requiſite, 2 hf, 
477. | 
| 8 the equity of this ſtatute, and alſo the ws 
ſon of the thing, ſeem plainly ſo far to extend i 
grand juries, that if it ſhall appear, that any of th 
perſons above mentioned be returned on a grand ju 
the court will eaſily excuſe their non-appearand 
But it ſeems clear, that any fuch perſons being r 
turned on a grand jury, may lawfully ſerve upon 
l if they think fit. 2 Hatoł. Pl. Cr. 216. ſet, 
| LE =: If a juror is above the age (a) of 70, or is 
# | or is non-reſident in the county, he may ſue oil 


| writ of privilege for his diſcharge; but if be ber 
| | turned and appear, he can neither be challenged 

| the party, nor excuſe himſelf from not ſerving | 

there be not enow without him. 2 Hawk, Il l 

| 
| 
| 


(a) Though a man be v , yet if he bedr 
| able body, _ not infirm, rs _ to be excuſed fol 
| . ſerving on the grand jury. 2 Lil. Abr. 156. if 
| : One Butler, a man of 72 years of age, was den f 
= CO Rolle Ch. Juſt. to be excuſed to ſerve, becauſe be 0 
1H an able body, and had his ſenſes and underſtandig F 
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paeers of parliament not to be impanelled, nor Peers, Ge. 
tenants in ancient demeſne. 8 

Where the demandant or plaintiff is delayed of Whois the 24 
Ds ſui, by ſuch return of the ſheriff, as magis re- E 
35758, he ſhall by the ſtatute recover damages againſt 

im; or where the defendant, after he has loſt his 

and by the oath of them ſo returned contrary to 

de form of the ſtatute, and after he doth convict 

Wm in an attaint, and fo is reſtored, he may then 

ave his action on the ſtatute for his damages. 2 

=. 448. Why 

1 = dwell in Middleſex, and had freehold in Frecholder in 
he county of York over 40 J. the ſheriff of r may 225 

ot ſummon him to Middleſex to try a cauſe at the 

Wi in Veſiminſter for land in York/bire. 13 Edw. 

bat. c. 42. Rol. Rep. 163. 

In a writ of right, or any other writ, a baron of Peers excuſed. 
he realm may excuſe himſelf, 2 Hawk. Pl. Cr. 

15. 5 „„ 
Upon a trial between a peer and another, the ſhe- Peer, a party, 
if muſt return (a) a knight; but if he do not, and Knight ret. 
e peer doth not challenge the array, but the jur 

ave verdict, he ſhall not have advantage of this af. 


erwards, 


on, and called to the bar and made default, and the * 

nen of that town ſhewed to the court a grant made 

o the inhabitants of that town, that no return ſhould 

e made of the men of that town to be of any jury, 

nd prayed the allowance of their charter ; and the Allowance of 
ourt appointed them to plead their charter, and ſo charter. 
bey did. Brownl, 36. £2425 

Upon a petition from the governor and other gen- 

emen of the Ze of Wigbt to the king im council, 


(a) See 2 Stra. 1023. Andr. 133. 3 Bac. Abr. 252. 
ord Ch. Juſt. Hole ſaid, that the reafon knights were to 
on à jury when a peer was concerned, was for the ſecu- 
ty of the commons, for a knight was preſumed to be a 
lan of courage, and not afraid to look a peer in the face. 
| Med. 102. But this challenge is now taken away by 
$A Ges, 2. , 18, 4. 


"LY ſuggeſting 


A jury was impanelled of the town of Southamp- Town of Satz- 


| 
| 
| 
| 
# 
N 
3 
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ſuggeſting that the inhabitants of that iſland ouglt v 
be exempted from ſerving on juries, c. in the erunty 
of Southampton, unleſs in matters concerning Im; 
and things, relating to the ſaid and, and this fp 
tbe better defending the * and. This matter wy 
referred to Sir John Keyling Chief Juſtice, and u 
call to his aſſiſtance Archer J. the judge of the l;f 
aſſiſe there, who certified, that they had called be- 
fore them the clerk of the aſſiſe for the county o | 
Southampton, and others of great experience, wh 
informed them, that in all former times ſheriff; have 
been choſen, and grand jurymen returned of the 
inhabitants of the ſaid iſland ; but that the judge 
had always been careful, upon extraordinary oc 
ſions of danger from any foreign enemy, to excuſe 
the appearance of thoſe inhabitants, when their at- 
tendance was neceſſary for the defence of the place; 
and they certified, that they conceived it would e 
a great inconvenience to the county of Southamftm, 
that the inhabitants of fo large and rich a place s 
that iſland is, ſhould be totally exempted from thol - 
duties which are incumbent on the inhabitants « 
that whole county, &c. And after this certificate 
they heard no more of the buſineſs. 21 Vin. Al. 
209. pl. 8. | 
Sheriff may not If a man has a charter of exemption, and ſheet 
— it to the ſheriff, yet he may return him, for the ſh- 
riff is not a judge to allow or diſallow his charte, 
but he muſt ſue out a writ of allowance of his chat 
ter, and deliver the writ to the ſheriff, and ſben 
his charter to him; and then if the ſheriff retum 
him, action on the caſe lies againſt bim. 
Sheriff counter- On a Dorſet/hire trial at the bar, on default of al 
mands the ſum- the jurors but three, it appeared, that the ſherif 
* had, by command of the plaintiff, countermanded ti 
ſummons againſt the gree of the defendant, who no 
prayed a trial: but this being impoſlible, for ti 
court in ſuch caſe will not ſupply the jury with 
Notalesdecircum- Tales de circumſtantibus : but they offered to nonjut 
| ef antibus, the plaintiff on record, and conceived the defendatt 


ſhould contribute to the payment of the Joſs 7 
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auſe they ſhould remain indifferent jurors. 2 


. 77 .. ..... 

E 2cturn of a Di/tringas, for appearance of the de- Precedent 
ant in the buſtings. 2 Saund. 233. London. 

WT Rcturn of a jury by the bedels of the four next 

ads. 2 Saund. 244. | 

lt the ſheriff return but 40 J. which is the uſual Iſſues. Action. 
cs on a Diſtringas juratores, the court on praver So —_— | 
me party cannot cauſe him to return greater; but ing two ſeveral 
VJ make a rule, that good iſſues be returned. But iſſues. Averment 
We 7:vi/den, action on the caſe lies againſt the ſhe- eee 
Keb. 475. The plaintiff ought to bring a writ iſſues. 

iaoſt the ſheriff on averment, that he might have 


ed greater iſſues, and ſo the court may increaſe 


em. 

Vite, before ſtat. 13 Edw. ft. 1. c. 39. the plain- 

f could not aver againſt the return of the ſheriff if 

We returned too ſmall iſſues, for he is but an officer 

court, and has no day in court to anſwer the 

intif party: but now by 1 Ed. 3. the plaintiff What ſhall be 
Way aver what the value of the iſſues be, rents of {49 iſſues. 

ie land, corn in the grange, hay in the barn, all 


Woveables except riding- furniture, and utenſils of 
Wc houſe, ; 


Return of the grand inqueſ 


dtat, 11 H. 7. c. 9. No indictment ſhall be found Indictment. 
any perſons named the juſtices, without due re- 
mn of the ſheriff, but by inqueſt of lawful liege 
ople returned by the ſheriff, One Scarlet, whom Scarlet's caſe. 
 {heriff had not returned, by confederacy betwixt 

1 2nd the clerk who read the panel, procured 
ſelf to be ſworn of the grand jury, with intent 

indict his neighbours maliciouſſy, and he did fo; 
> Was adjudged an offender within this law, and by 
it, 3 H. 8. c. 10. The juſtices of gaol-delivery, Juſtices may alter 
Juſtices of the peace, of whom one to be of the ihe panel. 
dum, in open court may alter the panel returned 
| the ſheriff to inquire of the king only, by addi- 
on or lubſtraction of any of the jurors ſo returned, 


d they have power to command the ſheriff to put 


FT 4 others 
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others in the panel according to their diſcretion 
And the ſheriff ought to return the panel, ſo n. 
formed, upon the penalty of the ſaid act. S0 that 
none can be of any grand inqueſt, but by the retury 
of the ſheriff, 12 Rep. Rob. Scarlet's caſe, 
Freeholders It is very needful for the high-ſneriff to have: 
boo book containing the names of all the freeholders in 
his county, and their ſufficiencies, that he may make 
the panels according to his oath, and better knoy. 
- ledges and ſureties. | 
TTues to be As for iſſues loft for default of appearance, ſeit 
by jurors, or by tenant or demandant ; the ſherif 
may not levy till they ſhall be eſtreated under the 
ſeal of the Exchequer, and the ſame delivered to him, 
for without warrant he may not levy the ſame. 27 
Ed. c. 7. 
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Other erroneous proceedings and miſa:. 
meanors of ſheriffs, about and concern- 
ing jurors. | 


After the parties were at iſſue in treſpaſs, and an 

| Habeas corpora awarded againſt the jury, the Commm 

Mo de Bench (in which the action depended) awarded a di- 
ſtrains the ſheriff 7 . A A 

from returning a Þerſedeas, quia improvide, &c. which was delivered 

Jury. to the ſheriff, who notwithſtanding returned the 

3 jury, and tried the cauſe. This was aſſigned for 

error, and in Nullo et erratum pleaded, it was ad- 

judged error. For the error aſſigned is a matter of 

fact, depending on a matter of record; and then the 

| defendant by pleading In nullo ęſt erratum had con- 

Whatis confeſſed feſſed this, (that is to ſay) that ſuch Superſedeas wi 

25 — * awarded and delivered to the ſheriff before the trial. 

| Upon which it follows, that after the Super/edeas de- 

livered, the bands of the ſheriff are cloſed, that he 

cannot proceed to diſtrain the jury, nor to returi 

the writ before the juſtices of aſſize. It is a man- 

feſt error, if the ſheriff return the writ of Halen 

corpora at the aſſizes of NMiſ prius after Superſedua 

awarded for ſtaying the return of the writ ; 3 the 


proceedings are erroneous in inferior courts after Ha- 


A & 5 =» 
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Jeas corpus delivered without a Procedendo, Yelv. 57. 
Cro. Fac. 43. pl. 3 5 | | 
It is not neceſſary for the ſheriff to return the pa- Reaſonable 
nel of the jurors names, but to ſay they are de vici- 111085 Nall be 
| 110 of ſuch a place; for ſo it ſhall be intended, and gone. 

the forms of all returns of jurors are ſo. . 

In a writ of error eleven jurors were returned A ſtranger re- 

and one ſtranger; yet becauſe it was the return ” 

the ſheriff, it ſhall not abate. Rol. Rep. 302. 

The ſtatute of 27 Eliz. c. 6. provides, there ſhall Resſonable thing 
\ Wa 3 intended to be 
he two (a) hundredors in a jury; yet it is never done. 

ſeen that the return of the ſheriff is ſo, So the ſta- 

tute of 42 Ed. 3. c. 11. is, that the ſheriff ſhall ar- 

nign the panel in afſize four days before the aſſize, 

*t it is never returned to be ſo done; but ſuch rea- 

ſonable things ſhall be intended to be done, unleſs 

the contrary appear. 2 Sid. 144. | 

An attorney was picked over the bar, for giying Attorney pu- 

directions in writing to a ſheriff to return jurors 55 
names. Mo. 882. pl. 1237. „„ 

„All jurors (other than ſtrangers upon trials per Ju wen to have 
mdietatem linguæ) to be returned for trials of iſſues * aw barn 
joined in the courts of King's Bench, Common Pleas In Wales 61. 
or Exchequer, or before juſtices of aflize or Nie 
prius, Oyer and Terminer, gaol-delivery or quarter- 
ſeſſions, in any county of England, ſhall have with- 
in the county 10/7. by the year of freehold or copy- 
hold, or antient demeſne, or in rents, in fee-ſim- 
ple, fee-tail, or for life; and in every county of Wales 
every ſuch juror ſhall have 67. by the year as afore- 
ſaid; and if any of a leſſer eſtate be returned, it ſhall 
be z good cauſe of challenge, and, the party returned 
ſtall be diſcharged upon the ſaid challenge, or upon 
bis own oath, And no juryman's iſſues ſhall. be 
ſaved but by order of court, for ſome reaſonable 
cauſe proved upon. oath ; and all iſſues ſhall be duly Ifues to be duly 
eſtreated and levied ; and the writ of Venire facias eſtreated and le- 
for impanelling of juries in caſes aforeſaid, in England 28 
(hall be after this form: Rex, &c. Præcipimus, Cc. 
und venire fac coram, Ec. duodecim liberos & legales 


(a) See now ſtat. 4 An. . 16. , 6. 
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Summons. 
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Iomines de vicineto de A. quor quilibet habeat decen 
librat terre tenementor vel reddituum per annum 40 
minus, per quos, c. et qui nec, c. and the wri 
for returning of juries in Vales, ſhall be in the fans 
manner, altering only the word decem for ſex ; aud 
the ſheriff ſhall not return any perſon, unleſs he hae 
x07. or 6/7. reſpectively by the year at leaſt, in the 


county; upon pain to forfeit for every perſon 51, ü 
their majeſties. Stat. 4 & 5 V. & M. (. 2. 


Jes. 15. 3 Geo. 2. c. 25. fall. 20. 


They muſt be ſummoned fix days before the di | 


of their appearance, and none ſhall take a rewarg 
to excuſe a juror's appearance, on pain to forfeit 
Tol. to their majeſties. 7 W. 3. c. 32. /.5. 46 
5 W.& M. c. 24. /. 16. | 


This a& extends not to cities, boroughs or towns 


corporate. 7 V. 3. c. 32. ſ. 12. 4 &5W.8 
.. 

« Any perſon having land in his own right of the 
yearly value of 20 J. over and above the reſerved 


rent, being held by leaſe for the abſolute term of 


500 years or more, or for 99 years, or any other 


term determinable on one or more lives, the name 


of every ſuch perſon ſhall be inſerted in the lift 
and in the freeholders book; and ſuch leafeholder 
may be ſummoned to ſerve on juries as freeholden 
may.“ Stat. 3 Geo. 2. c. 25. /. 18, 

From hence it appears, that lands freehold, ay 
Bold, antient demeſne, or leaſehaid, do render perſons 
liable to ſerve on juries. And ſome have thought 
that all lands are included under theſe denominz- 
tions. And in Cole Copybolder, p. 14. it is fad 
that what land ſoever is not copyhold, is freehold 
And in Calthr, 41. it is ſaid, that copyhold land 
may differ in name, but not in nature; for although 
copyhold lands may be ſpecially ſo called, becale 
holden by copy of court-roll, and cuſtomary land 
by ſome ſpecial cuſtom; yet they are all holden i 
one general kind, that is by cuſtom, and the d. 
verſity of their names doth not alter the nature of 
their tenure. Nevertheleſs, although all copybold 
lands are cuſtomary, yet all cuſtomary lands are 5 
: 4 copppbol 


hap. 9. Jurfes. | 
hold, and conſequently, as ſuch, do not qualify 
3 ſerve on juries. Of which kind of cuſ- 


ef the county of NMeſtmorland in particular doth con- 


pf perſons being diſqualified by being quakers) the 
irors in that county are in compariſon but few. 
o remedy which inconvenience, it ſeemeth not 
nreaſonable, that in the ſtatutes limiting the qua- 


enure, the word cu/fomary ſhould be inſerted ; for 
vy ſhould a copyholder of 10/7. a year be obliged 
o ferve, and a cuſtomary tenant of 100 J. a year be 


xempted, 


zanſmitted to him by the clerk of the peace; or if 
ny clerk of afſize, judge's aſſociate, or other offi- 
er, ſhall record the appearance of any perſon ſo 


en any judge of aſſize, NMiſi prius, &c. ſhall, upon 
camination in a ſummary way, ſet ſuch fines upon 
ſheriff, &c. for every perſon ſo ſummoned and 
eturned, and for every perſon whoſe appearance 
lall be fo falſely recorded, as the ſaid judge ſhall 
bink meet, not exceeding 107. nor leſs than 405.“ 
lat, 3 Geo, 2. c. 25. ſect. 3. 

* No perſons ſhall be returned as jurors at any 
izes or Miſi prius, &c. who have ſerved within 
e year before in the county of Rutland, or four 
cars in the county of York, or within two years in 


— yy a» 4 * * . 


þ other county, not being a county of a city or 
le wn; and if any ſheriff ſhall wilfully tranſgreſs 
1 zerein, any judge of aſſize, Ic. is required, on ex- 
n mation and proof of ſuch offence, in a ſummary 
1. ay, to ſet a fine upon ſuch offender, not exceed- 
of Sl Ii. ſect. 4. (a) | | 


(a) This clauſe extended to Middleſex by ſtat. 4 Geo. 2. 


- Jet. 1. See 3 Bac. Ar. 241. in marg'. N 
1 0 


tomary lands, not being copy hold, the greater part 


|, for which cauſe (and by reaſon of the number 


fication of jurors, amongſt other denominations of 


« If any ſheriff or officer ſhall ſummon and re- On ſheriffs, Se. 
: zu. returning perſons 
urn any perſons to ſerve on any jury before the juſ e 
ces of aſſize, Mſi prius, or judges of the great ſeſ- and on clerk of 
ions in Wales, or of the ſeſſions for the counties pa- aſſize falſely re- 


atine, whoſe name is not inſerted in the duplicates 8 — 


mmoned and returned, who did not really appear, 
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. 3 No perſon ſhall be returned to ſerve as ; juro 
— eee Nife prius in Middleſex, who has been returned 2 
terms, Nie prius in the faid county in the two terms 0. 

| vacations next preceding, under ſuch penalty yy 
the ſheriff, &c. as might have been inflicted for any 
offence againſt the ſaid clauſe, Stat. 4 Ge, 2. e, 
„ ü | 
Sheriffs to regiſter . “ Every ſheriff, &c, ſhall regiſter the names « 
0 perſons as ſhall be ſummoned and ſerve as . 


3 at any affes, &c. alphabetically, and the tine os n 
their ſervices ; and every perſon ſo ſummoned ny f 
ſerving ſhall, upon application to the ſheriff, is, , 
have a certificate teſtifying his attendance, which 
the ſheriff, &c. is to give without fee; and the book > 
ſhall be tranſmitted by the ſheriff, Oc. to his ſuc « 
ceſſor. 3 Geo. 2. c. 25. ſea. 5. | { 

Penalty of taking 4 No ſheriff or other perſon ſhall take any f. 0 

. for eren ard, to excuſe any perſon from ſerving on juris; K 


and no officer appointed to ſummon juries ſhall ſun- 

mon any perſon other than ſuch whoſe name is ſy- 

cified in a mandate ſigned by the ſheriff, &:, ui 

if any ſheriff or officer ſhall wilfully tranſgrefs in 

the ſaid caſes, any judge of aflize, &c. may, on eu- 

mination and proof of ſuch offence, in a ſummary 

way, ſet a fine on any perſon ſo offending, not es- 

ceeding 10 1. id. ſect. be | 
bo cities, Se. Where a ſpecial jury ſhall be ordered by nit 
| of court, in any cauſe ariſing in a county of a iy 
or town, the ſheriff ſhall be ordered by ſuch me 

to bring the books of perſons qualified to ſerve ot 

juries within the ſame, in like manner as the ftr. 

holders book hath been uſually ordered to be brougit 

in order to the ſtriking of juries for trials at h 

and the jury ſhall be truck out of ſuch books.” l. 

ſett. I7. | | 

Vo ſpecial juries On a motion for a ſpecial jury, in the caſe of i 
in treaſon or fe- King u. Makartney for the murder of the duke d 
* Hamilton, it was held by Parker Chief Juſtice, Int 
there cannot be. a ſpecial jury in caſes of treafun di 

- Felony; for the party muſt have the advantage 
challenging 20, without cauſe ſhewn. In caſes 
ſpecial juries there are 48 brought before the 1 


cbap. 9. Jurfes. 
and be takes 24; fo there cannot be a rule for a 
good jury, nor for a ſpecial jury in this caſe of a 
trial at bar; for the jury will be the ſame with or 
without ſuch a rule, for they are all good juries in 
Middleſex, and fo in all caſes of jurors at the bar; 
and if there ſhould be a ſpecial jury, it would take 
away the advantage the party has of challenging pe- 
remptofily, but indeed it would not of ſhewing 
cauſe, So no rule was made in this caſe, for fear 
that the ſheriff in all other caſes, when there is no 
ſuch rule, ſhould not return a good jury. By Court, 
21 Vin, Abr. 301. pl. 5. 2 Burn's Juſt. to. g. | 
The ſheriffs of London ſhall not return any perſon In Londen jurors 
to try any iſſue joined in any of his majeſty's courts j2 be Houſe 
of King's Bench, Common Pleas or Exchequer, or to —_— >= 1 
ſerve on a jury at the ſeſſions of Qyer and Terminer, 
or ſeflions of the peace to be held for the city, who 
ſhall not be a houſekeeper within the city, and have 
lands, &c. or perſonal eſtate to the value of 100 /, 
and the ſame cauſe alledged by way of challenge, 
and found, ſhall be admitted as a principal chal- 
lenge; and the perſon challenged may be examined 
on oath of the truth of the matter, 3 Geo. c. 25. 
2, 19. | | | 
“The ſheriffs or other officers ſhall not return Qualification in 
any perſon to ſerve on a jury for the trial of any ca- cafital caſes, 
pital offence, who would not be qualified to ſerve as 
þ juror in civil cauſes; and the ſame matter ſhall be 
a principal challenge; and the perſon ſo challenged 
may be examined on oath of the truth of the mat- 
er.“ Ibid. ſect. 20, perpetuated by flat. 6 Geo. 2. 


37. | 1 
All leaſeholders upon leaſes where the improved Leaſcholders of 
rents ſhall amount to 50 J. per ann. over and above 8%. 2 year qua= 


ground rents or other reſervations, ſhall be liable to 2 


lerve upon juries.“ Stat. 4 Geo. 2. . 7. ſect. 3. 


Of 
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( challenges. : 

Challenges. A challenge to the jurors is two-fold : . 
Array 

To the | Polls. 


To the array, is to except againſt all the perfong 
impanelled : and as to this, there is a | 


Principal, 
Challenge} or 


for Favour. 


Challenge to the Note; That the challenges to the array is in . 
array. ſpect of the partiality or default of the ſheriff, a 
other officer that made the return, and not in f. 
ſpect of the perſons returned, where there is nopur 
tiality or default in the ſheriff, For if the challeng 
to the array be found againſt the party that take i, 


yet he ſhall have his particular challenge to tie to 
polls. ge : N 
ASaity of If the ſheriff, or other officers, be of kindred u te 
&eriff, affinity to the plaintiff or defendant, if the alliance pa 
continue, it is a good cauſe of challenge. Bu, he 
by 6, 75 8. | ne) 


Sheriff coufin to It is clearly a good challenge to the array, tht 
defendant. the ſheriff is couſin to the wife of the defendant, 
4 though the wife is no party to the action: but i 
muſt be averred that ſhe was alive, or had iſſue i 

the making of the panel. 
Trial of chal- The jury may try a challenge for coſinage of tit 


lenge. _ {ſheriff to the plaintiff or defendant, and ſometine be 
Eliſers, the coroners, or attornies in court, are Elin. ( 
Rol. Rep. 363. 2 H. H. P. C. 275. cap. 3b. "es! 
| Vin. Abr. 286. pl. 18. jart 
Sheriff coufin to If the defendant challenge the array, for that ti Jue 
the plaintiff, Sc. ſheriff is couſin to the plaintiff; it is no counterpldl le! 


of the challenge, that the ſheriff is allo 4 
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the defendant 3 but the array ſhall be quaſhed, be- Array quaſhed. 
cauſe the defendant firſt took the challenge. | 
If any one or more of the jury be returned at the Array quaſhed. 
genomination of the party, plaintiff or defendant, 
the whole array ſhall be quaſhed. | | 
Challenge was taken to the array, becauſe the Sheriff couſin to 
ſheriff was couſin to the leſſor in Ejeciment, and con- leſſos. 
cludes not to the favour; it is a principal challenge. 
And in Rel. Rep. 183. it is adjudged a principal chal- 
Jenge: yet in Rol. Abr. 328. Gueſt and Bridgman, 
ith, it is not a principal challenge that the leſſor 
5s couſin, But in the lord Broo#'s caſe it is a prin- 
cipal challenge. Cro. Fac. 547. pl. 6. | 
Venire fac“ was awarded to the coroners on ſur- Leſſor ſheriff's 
miſe, that the leſſor in Ejectment was a ſervant to the ſervant. 
ſheriff, It was doubted, whether it was a principal 
challenge, in 1 Fac. Harbottle's caſe. Coke ſaid, it 
was adjudged in 27 El. in Packington's caſe, that it 
was not a principal challenge; but in Sprcer's caſe it 
is reſolved otherwiſe. Cro. Fac. 21. Dy. 7, 367. | 
If the challenge be taken for coſinage, it ought to Juror couſin, 
be ſhewed coment couſin; but in ſuch caſe challenge 
to a juror is not neceſſary, 
If the plaintiff or defendant have an action of Bat- Upon theriff's 
tery or Debt againſt the ſheriff, or if the ſheriff have account, 
parcel of the land depending on the ſame title; or if 
he ſheriff or his bailiff be either of counſel or attor- 
ney, or ſervant or goſſip of either party, all the ar- 
Tay ſhall be quaſhed. | | 
A prayer to Eliſors in trials at bar may be at the Ziiſers; 
Jut of the defendant or plaintiff; but in Ni prius, 
at the prayer of the plaintiff only, Es 
Conſanguinity or affinity are the principal cauſes ; principal cauſes, 
ut it is no challenge to the array, if all the jurors 
e of affinity. | | 
Challenge to the array for favour, that the ſheriff To the array 
s ſervant to the plaintiff, or was arbitrator for a touching ſheriff, 
jarty : that the ſheriff purchaſed part of the land in 


2 that one party is tenant or ſetvant to the - 
merit. . 


Malice between the ſheriff and one of the parties, For malice, 
good cauſe of challenge, that one of the parties 
| | has 
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* has brought an action of Debt againſt the ſheriff & 
but not that the officer has debt againſt the * 
. for he may demand his debt without malicte. 
Triers, But this kind of challenge being no principal chi. 
lenge, muſt be left to the conſcience and diſcretin 
of the triers. 5 ww 
Challenge to the Secondly, Challenge to the Polls, i. e. to the py. 
* ticular- jurors; and theſe are of four ſorts, 
Peremptory. 1. Peremptory, without ſhewing any cauſe; a 
this for treaſon is 35. Felony 20. 
Principal. 2. Principal challenge to the polls; ſo called, be 
| cauſe it ſtands of itſelf, without leaving any thiy 
to the conſcience or diſcretion of the triers, Noy 
this is ſuch matter as proves evident favour or ei- 
mity in the juror. | 3 

Propter reſpettam. And this is, Propter reſpectum; as the nobility: 
| may be challenged, or he may challenge himſelf, 
Defefium. Propter defectun, as aliens, villains ; not having free 
AﬀeAum, hold ſufficient; not having two hundredors, Pri 
affeftunt, as jurors of kin or blood to either path); 
that he has formerly tried the cauſe ; counſel, not a: 
commiſſioner for examination of witneſſes ; fellow- 
Delittum. ſervant; for favour; Propter delictum, as outlay- 

ESP. 
Cauſe; 23. Challenger to the poll muſt ſhew cauſe preſeat 
ly. After one hath taken challenge to the pol, 
1 he cannot challenge the arrax. | 
Cauſe againſt 4. If the plaintiff alledge a cauſe of challeny 
weriff or core. ggainſt the ſheriff, the proceſs ſhall be diredd w 


* the coroners; and if any cauſe againſt all the com in 
Elifors. ners, then the court ſhall appoint Elijors. dome. ; 
times two of them that be impanelled. N 
Tries. | When any challenge is made to the polls, . 
triers ſhall be appointed by the court. bee 


When taken, Mete; All challenges muſt be taken before tler 
Tors are ſworn, 1 

Triers, No challenge ſhalt be admitted againſt the tri 
appointed by the court. „ 

After a Tals. There may be a challenge to the panel by end 
tion to the ſheriff, after a Tales prayed to him * 

after a Venire fac prayed to him, tho the cauſe d 

challenge were before the prayer. Hob. 235. Va 


| Upon a writ of grror the record was certified, that Error. 
the challenge was to the ſheriff for coſinage, and af- 
ter a Venire fac awarded to the coroners ; upon the 
| Jiminution it may not be certified, that the chal- Diminution, 
lenge of the coſinage was after the return of the Ye- 
irt fac; becauſe this is contrary to the record be- 
fore certified. Rol. Abr. 764. f 

That the ſheriff was guondam ſervant to the de- Quendam ſervant; 
ſendant, ear] of Rutland, is no principal challenge; | 
it is paſt and executed. Aliter, had it been ſo at 
the time, | 

To fay, that between the ſheriff or officer that Tran. int vic, 
returns the panel, and one of the defendants, there Cc. & def". 
72s an action of Treſpaſs then depending, is a prin- 

ipal challenge. En, | 


„„ 


Habeas Coppus. 


5 


$ 


Now an Habeas corpus ad reſpondend is, when any Hab. cor. ad re- 
© is impriſoned at the ſuit of another upon a legal Pendend'. 
0 ß in the Fleet, or any other priſon except the | 

4s Bench priſon, and a third perſon would ſue 

it priſoner in this court (B. R.) and cannot, be- 

ſe he is not in cuſtody of the marſhal of this 

it, there he may have an Habeas corpus to re- 

re the priſoner out of the priſon where he is, 


o this court, to anſwer to his action here. 14 


Arr. 210. pl. 1. This is called an Hateas corpus I: an habeas corps 
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_ rior court, to remove Corpus cum cauſa, they ough 


3 


Bail. 


Bench. By court : In this caſe he may acknowledy 


Return of Hab 


corp”. 


Ad recipiend”, 
Amendment, 


Concluſion of the 
return, 


| Habeas Corpus. Chap, 10 


cum cauſd, and doth remove the priſoner for whon 


is granted, and all the cauſes which are then depend. 
ing againſt him; for upon Habeas corpus to an inſe. 


to return all the cauſes that are depending there con. 
cerning the party that hath the ZZabeas corpus, if ay 
of the cauſes depending be above 51, Stil:'s Ry, 
When an Habeas corpus is awarded, and bail h. 
ken, though they be not filed, yet preſently the ni 
ſoner is diſcharged, and his ſureties alſo in the ink 
rior court. Cro. Tac. 203. pl. 5. | 
One was in execution in the Fleet, for a debt u. 
covered againſt him in C. B. he being before cn. 
demned in the King's Bench for another debt, wah 
Habeas corpus cum cauſa removed into the By. 


ſatisfaction for both debrs in B. R. he being in th 
cuſtody of the marſhal for both debts, If the nu 
ſhal ſuffers him to eſcape, he ſhall be charged fo 
both the debts. Dy. 152, 307. 

An Habeas corpus to remove one committed ii 
debt from one priſon to another, may be granted 
turnable immediate or indilate, for this is only 4 
Habeas corpus ad recipiend' in the nature of it. 

An Hateas corpus is not a record till it be um 


and filed, and then it cannot be amended; bit } ſu 
may be amended befote it is filed. | ſh 
W hatſoever perfon, or by what means belt! be 
was committed, the concluſion of the return d. 
to be, Corpus tamen ejus paratum habes ; yet it int 
not always be ſo. Leon. 70. for 


| Return of the 
chancellor of 


Dar ham, 


An Habeas torpus ad ſubjiciend is always it 
to him thit has the body, though ad faciend mi! 
circular, as an Habeas corpus was directed 09 
chancellor of Durham, that he make a precept 0% 
ſheriff, to have the body coram nobis apid 1 f 
The return is, that the chancellor iſſued a pie}, 
the ſheriff to return his body before him, ab! 
the ſheriff returned paratum habet; and it's pdt» 
the chancellor had him here, which is ill j # 
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for it ſhould be, cujus corpus paratum habeo in this 
court. 3 Keb. Rep. 279. pl. 30. | 
Habeas corpus was directed to the ſteward and Cauſe of com- 
| marſhal of the Marſbalſæa, for one H. The mar- mitment ſhewed, 
(hal returns, the ſaid H. was committed to his cuſ- 
tody by command of Sir Francis Walfingham, Kt. 
principal ſecretary of ſtate, and one of the Queen's 
privy council. This is inſufficient, becauſe the com- 
mitment is not ſet down in the return. Then it 
was amended and returned in this manner : By the 
advice and command of the Queen's whole privy council, 
ſo that we cannot have his body. This, by the court, is 
inſufficient alſo ; he ought to have concluded, yet 7 
have his Body ready. + 
On Latitat, the ſheriff returned, that he had ar- By Habeas corpus 
reſted the defendant, and that ſuch a day, and before to bring into 
the return of the Latitat, an Habeas corpus was to 
bring the body into Chancery, and there the priſoner 
was diſcharged ; the return is good, for the ſheriff is 
bound to obey the King's writs, and he cannot com- 
pel the parties to put in ſureties here in B. R. 
But it was ill done of the Maſter of the Rolls to diſ- 
charge him. By court, We have oftentimes perſons 
here upon Habeas corpus, who are alſo arreſted by 
proceſs out of the Exchequer, or of the Common Pleas ; 
but we will not diſcharge them before they have found 
ſureties for their appearance, and we cannot puniſh the 
ſheriff, for the Habeas corpus was firlt returnable 
before the Latitat. But becauſe the return was, that 
| be was diſcharged out of our cuſtody, which might be 
intended as to the cauſe in Chancery only, and not 
for the cauſe here, 'for he hath not alledged that he 
was committed to any other in cuſtody : the ſheriff 
was to amend his return. Leon. 145. Pl. 201. Amendment. 
A return of Habeas corpus by the warden of the 
Net » was for a contempt out of the court of Chancery. 
lt is not good. Rol. Rep. 92. : | 
On Habeas corpus, the ſheriff returns, that the That the juſtice 
Jultices of peace committed the plaintiff for a fine on —— him 
contempt, for which the court awarded him to re- DOI 
Man in priſon till payment, Sid. 144 5 
A © 2 | The 
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Protection The return on Habeas corpus was a protedion, 
Leon. 71. pl. 93. 
Return tobe Note; The return of an Habeas corpus ought to be 
—_—_ written on parchment, and not on paper; for the 
Pitt return is to be filed and made a record of court, and 
all records are to be written on parchment: and 
therefore, after the return is read and filed in court, 
it cannot be amended, But in Hob. 113. an Hi 
; beas corpus was returned without the ſur-name of the 
Amended. ſheriff, and after verdict amended, 
Good tocommon It is agreed, the return of an Habeas corpus need 
intent. not be ſo punctual as a plea, becauſe not made by 
perſons of ſuch learning as pleas are; but if they be 
good to common intent and ſubſtance, it is enough, 
Rule to bring Upon Habeas corpus granted by the King's Binh 
in the body. to the warden of the Fleet, to have here in court the 
body of D. V. the ſame returnable at a day certain; 
at which day the warden of the Fleet did refuſe to 
make his return, and to bring in the body, And 
the court entered a rule to bring in the body of D., 
the next day ſub pœna 201, and ſo are all precedents 
of felony and treaſon, 

Note; If it appear that the commitment is good, 
and there is good cauſe, the court remands the pri- 
ſoner ; if it is not good, they diſcharge him; if it 
| de doubtful, they bail him. 
| Who to pay the The ſheriff may ſuggeſt, that the party will not 
charges of the pay his charges of return of Habeas corpus, ad facind 
oy & recipiend', which is at the ſuit of the party. But 

contra in Habeas corpus, ad faciend & ſubjiczend, 
which is at the ſuit of the King, he muſt return at 
his peril. Keb. Rep. 272. pl. 57. 280. pl. 79. 
Court will allow And on Habeas corpus to remove any priſoner, the 
charges, ſheriff muſt return the writ, and the court will al- 
low his charges here. So in the caſe of the ſtevad 
of . 
And compel pay- Upon Habeas corpus, the officer ought to bring the 
n - priſoner to the court, and the court ſhall tax change 
and compel payment, if the officer and priſoner « 
plaintiff cannot agree, or payment be not made c- 
cording to the agreement. 2 Fo, 178. 4 


Diſerge. 


Chap. 10. Yabeas Coꝛpus. — 

A priſoner was brought up from Oxford gaol by The court will 
Hakeas, corpus, in order to be turned over to the pnbner til of. 
King's Bench; but the court refuſed to do it, becauſe fcer paid Tor 
the ſheriff was not paid the charges of bringing him bringing him up. 
up, and ſo he was remanded, Stra. 308. 

On a motion againſt Bambridge the warden of the officer mutt o- 
Flut, it was held that if an Habeas corpus is brought, bey writ, though 
he muſt obey it, though the party refuſes to pay his Rope Lan 
fees; for he has a remedy for them. 2 Stra. 8 14. 

On a Habeas corpus, the gaoler is bound to bring 
the body, though he has not the charges tendred 
him; but he may move the court, and they will rule 
that he ſhall have his charges firſt. 2 Show. 17 2. 

A gaoler at his own charge brought up a priſoner 
upon a Habeas corpus, and the priſoner refuſing in 
court to repay the gaoler, he was remanded by rule 
of court, Cumb. 36. Gaoler may detain a priſoner 
after a Habeas corpus directed to him for his fees, but 
not for chamber rent, &c. Cumb. 109. The plain- 
iff cauſed the defendant to be brought up by Habeas 
corpus from Stafford, and now the gaoler moved to 
be allowed his charges for bringing him up ; but the 
court ſaid, he ſhould have agreed with the plaintiff 
before he brought him. Holt Chief Juſtice bid him 


to take his action againſt the plaintiff for his charges. 
Cunb. 229. | 


lm. 


* 


„ © 
Writ | ry 
rit of Inquiry. 
I a Writ of ingufty of damages be returnable, Time of execne 
04. Mich. the ſheriff may take the inqueſt, and tion. 


enquire the damages the day of the return; and if 
he returns it the ſame day, the writ is well executed, 


Gr, El. 468. (bis) pl. 26. 7 Vin. Abr. 214. pl. 2, 


N . 39% 4. 2 R. Raym. 1449. Lil. 
8/5. (E). Mo. 403. pl. „ 713 Md 
99%, Barnard, K. N 3 | 1 


"& 3 Motion 
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How far a writ ef Motion to ſet aſide a writ of inquiry for two it. 
_— regularities; the firſt was, for that the notice for 
; executing it was at ſuch a day at eleven o'clock, and 
it was executed at half an hour after eleven, though 
the defendant was not there; whereas, by the rule 
of the court, it ought not to have been executed till 
an hour after the-notice, if both parties are not there 
ready. The other irregularity was, that the plain- 
tiff gave no evidence to the jury, and yet they hare 
given him damages, which he ſaid was always 2 
cauſe for ſetting them aſide: accordingly the court 
did ſet it aſide. Barnard. K. B. 33. See 2 B- 

nard. K. B. 214. | 
Edſvin day. On a writ of inquiry, the inqueſt was impanelk( 
the eſſoin day, and the jury then hear the evidence 
two or three days after, yet this is well executed, 

| 17 Vin. Abr. 539. pl. 4. | | 

On a Sunday, A writof inquiry was returnable tres Trin. which 
happened to be on a Sunday, ſo that the effoins wer 
kept on the Monday; the writ was returned to have beni 
executed on the 14th of June, which was the Mm 
day, i. e. the day after the return. And by the 
whole court, Although without doubt a writ may be 
executed on the day of its return, yet if that d 
be ſuch as it cannot legally be done on, you fill 
not do it the next day. 2 Salk. 626. pl. 8. b 
Mod. 148, 149. See 2 Ld. Raym. 1066, Barnrl 
E007 | 
A writ of inquiry was executed 15 June, whi 
was on a Sunday; held nought, and that they might 
take advantage of it on a writ of error, though nt 
aſſigned for error. Forteſc, Rep. 373. Stra. 38 
Verbal deputa - Writ of inquiry directed to the coroners of M wi 
4 8 un. executed by H. clerk to the coroners, and thei 
auiry, inſuffici- known deputy, but only by verbal appointment 
ent; it ſhould be without deputation under hand and ſeal from tif 
band and fal. coroners. Court ſeemed inclinable to ſet the inqui) 
f aſide for want of a proper authority in H. Fri. 
; | Reg. C. P. 451. 2 Barnes 325. Rep. & Col. 
| Pra. C. P. Court ſaid the verbal appointment 
was no authority, but objection was waived by c 
lendant's having made defence, Held, that "Y 


RR === = © 7 $3 cs =” 


* — . NP — — — uw 


Chap. 11. Urit of Jnquiry. 
of inquiry executed before an under- ſheriff's deputy 


| was improperly executed, for a deputy cannot ap- 


int a deputy. 2 Barnes N. C. P. 187, Practm. 
Ne. C. P. Rep. ... 
Inquiry executed before a deputy appointed by a 
deputation under the ſeal of the ſheriff's office, good; 
and rule to ſhew cauſe why inquiry, &c. ſhould not 
he ſet aſide, Diſcharged with coſts. 2 Barnes 188. 
Prat, Reg. C. P. Rep. & Caf. Pract. C. P. 
Upon a writ of inquiry upon a judgment by de- Debt muſt be 
fault, upon an A/ump/it, (if it be inſiſted on) plain- PF%< 
tif muſt prove his debt; for by the judgment plain- 
tif is to recover, but. the quantum is to be inquired 
into by the jury, and if plaintiff is to recover, &c, 
if plaintiff proves nothing, he muſt be content with 
a penny, or ſome ſuch ſmall matter of damages. 
Vn. Abr. 315. pl. 6. Ventr. 347. 2 Show, Rep. 866. 
' The execution of a writ of inquiry before 14 ju- Before 14 jurors, 
rors was held good, for it is but an inqueſt of office 
whereon no 2ttaint lies. 2 Stra. 1159. Ney 142. 
In this writ, to inquire of damages in Treſþaſ5, No damages 
the jury cannot find that no treſpaſs is done. Nei- found. 
ther may the ſheriff make ſuch a return, but if the 
jury will find no damages, the ſheriff muſt make his 
return. accordingly, PE, 
In all ſuperior courts the judge ſends his precept 
to the ſheriff to inquire of damages, but in London, 
and in all other inferior courts an inqueſt is ſum- 
moned in court, and the court takes the inquiſition 
of damages. 3 Salk. 400. pl. 2. 
On executing a writ of inquiry, notes muſt be After judgment 
produced and proved ; pleading is not a ſufficient ad- Þy default, note 


_ L in gecla - 
miſſion of them, 2 Barnes Notes C. P. 192. Held —— 


contrary in the King's Bench, 2 Stra. 1149. proved, 
If upon the executing a writ of inquiry of damages, à new wit 


the ſheriff refuſeth to ſwear and examine ſome of the granted. 
witneſſes produced on either part, and yet doth ex- 
ecute the writ, the court will grant a new writ to 
0 whis grieved, for the old writ was not well ex- 
uted, 39 
_A writ of inquiry of damages, directed to the ſhe- 
rift, cannot be exccuted by a bi of. a liberty. 
0b, 83. Z 4 * | 
| "2 a A 
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Amended, A writ of inquiry of damages varied in the ret 
from the award in the roll, which was amended ani 
made agreeable to the roll. Me. 711. pl. 998. 4 

Quaſhed. writ of inquiry cannot be quaſhed till it be returney 

Superſeded, and filed, but before the return it may be ſuperſeded 
quia erronice emanvit; per Holt, 6 Mad. 40, And 
by him you cannot except againſt a juror upon ex; 
8 a writ of inquiry. Did. 43. Inftr.Cly, 
558. 


c HAF. XII. 
SGaols and Priſoners, 


| | 5 H E cuſtody of county gaols is incident to the 
2 the T office of Weriff, n from the ſhe- 
office of ſheriff, riff; and therefore if the King grant the cuſtody af 
| ſuch gaol to another, it is void: for the ſheriff is the 
immediate officer of the King's courts, and hall be 
anſwerable for eſcapes, and be ſubjeR to amerci- 
To put in keep- ments, and therefore he ſhall put in ſuch keepers a 
ers for whom he ſhall anſwer for. 4 Co. 34. 14 Ed. 3. fat. . 
anfwerable. . 10, Confirmed by 19 H. 7. c. 10. 

The place where The ſheriff may remove his gaol from one place to 
to be kept. another within his bailiwick, and the ſheriff ny 
hold the aſſixes in the caſtle where he held them by 
preſcription, although the King grant the cuſtody 
the caſtle to another. So that though the ſheriff mi 
| keep the gaol in what place he will within his bi 
liwick, yet in a particular place not without pit- 

ſcription. Hob. 202. Ander. 345. 
The King my As the King may by his letters patent make 4 
make a county, county, ſo he may, in the making of it, fave and 
ns except to him and his ſucceſſors ſuch part of the ji 
riſdiction or privilege, which the other county (from 
which it is exempted) had in it before. As in mi 
ny places in the realm, the gaol of a town, whid 
is a county of itſelf, or a place privileged from the 


county, is the Yaol of the county, and the . 
whe 


* 


+a 
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where the aſſizes or gaol-delivery is holden, is with- 

in the county of the town, and yet ſerves alſo for Gaol both for the 
the county at large. As in the ſeſſions-hall at Ner- townandcounty, 
gate, which ſerves as well for the county of Mid- 
dſex as for London; and yet it ſtands in London : Londen. 

but by uſage it hath been ſo. And ſo the gaol of 

Berry, Kc. Pepb. 16. Berry. 

Though Newgate is a ſeveral priſon both for Lon- Difference of 
im and Middleſex, yet a priſoner in Newgate, in London fide and 
Londen fide, ſhall not be charged with actions in #44: 
Madleſes. | | 

The ſheriffs of London's court is moveable, and the priſon of the 
ſheriff is chargeable with a priſoner while he is in ſheriffs of London. 
riſon, though he be judge alſo. For why ſhould 
the city ſerjeants give ſecurity to the ſheriff, vnleſs 
the ſheriff be the officer? And it hath been ruled, 
that although the ſheriff be judge, yet a precept is 
directed to him. Therefore it is a good plea in debt 
on eſcape, that the ſheriff commanded the ſerjeant 
at mace to deliver the priſoner to him. Sid. 318, 
pl, 6. Keb. Rep. 147. pl. 22. 

The ſheriffs of London may make their houſes their May make the 
priſons, as well as the compters ; and the bringing houſes priſons. 
the perſon arreſted to the ſheriff, albeit it be /ub die, 
and not into any houſe, yet it is as good as deli- 
vering into the ſheriff's priſon. Id. ib. | 

No priſoner ſhall be put in irons but ſuch as have Priſoners, how 
been apprehended for felony, or treſpaſſes committed to be treated, 
in parks or vivaries, and thoſe who have been found 
in arcear upon account; nor ſhall any. priſoner be 
puniſhed or tortured in any other manner, than by 
(a) law they ought, and that none diſſeiſe them whilſt 
they are in priſon, of any thing which belongs to 


(a) And therefore this liberty can only be intended, 
ubere the officer has juſt reaſon to fear an eſcape, as where 
2 priſoner is unruly, or makes an attempt to that pur- 
pole; but otherwiſe, notwithſtanding the common practice 
of gaolers, it ſeems altogether unwarrantable, and contrary 
to the mildneſs and humanity of the laws of England, by 
Which gaolers are forbid to put their priſoners to any pain 
or tarmeat. H. H. P. C. p. 601. in notes. 
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3 Inſt. 34, 209. Bradt. 104. chap. 6. 137. /g 
3. Hieta 39. ſect. 4. 47. chap. 31. /.i. My, cha 
2. ect. 9. chap. 5. ſect 1. p. 54. Forteſe, de Lu 
Leg. Angl. c. 22. 

If a priſoner die, whether by diſeaſe or accident 
the coroner, upon notice of ſuch death, which m. 
tice the gaoler is obliged to give in due time, ait 
to reſort to the gaol, and there, upon view of th 
body, make inquiſition into the cauſe of the gexh, 
And if the death was owing to cruel and 
uſage on the part of the gaoler, or any officer of hi, 
or, to ſpeak in the language of the law, 10 dury;g 
impriſonment, it will be deemed wilful murder in tl 
perſon guilty of ſuch dureſs: I ſay, he perſon guily 
of the dureſs; becauſe, though in a civil ſuit tle 
principal may, in ſome caſes, be anſwerable in d. 
mages to the party injured, through the default d 
the deputy, upon the principle of reſpondeat ſuprrin, 
yet in a capital proſecution, the ſole object of whid 
is the puniſhment of the delinquent, each man mH 
anſwer for his own acts or defaults. 

The inftances of oppreſſion, which may fall with ne 
the rule of dureſs of impriſonment, are as various 
a heart cruelly bent upon miſchief can invent, 
will mention two which have lately come in judy: 
ment: A gaoler knowing that a priſoner inſected vil N 


the ſmall-pox, lodged in a certain room in the fi an 


fon, confined another priſoner, againſi his will i 
the fame room. The ſecond priſoner, who had i 
had the diſtemper, of which the gackr had nit 
caught the diſtemper and died of it. This was" 
rightly held to de murder in the gaoler, 2 9G: 
856. | | 
Another ſtraitly confined his priſoner in 2 l, 
damp, unwholeſome room, without allowing him tif 
common neceflaries of chamber - pot, &c, for k 
ing things ſweet and clean about him. The priſod Is d 
having been long confined in this manner, contra | 
an ill habit of body, which brought on mY tak 
of which he died. This likewiſe was very * 

2 a | 
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egg to be murder in the party guilty of this dureſs, 
ho 892. 2 Ld. Raym. 1574. Barnard. K. B. 
358, 396. Fitagib. 197. | | 
”" Theſe were deliberate acts of cruelty, and enor- | 
Indus violations of the truſt the law repoſeth in its 
miniſters of juſtice. F. Cr. Law, chap. 8, ſer. 
321. 2 . 
% "iv conviction and. judgment, the gaoler to After judgment, 
hom ſuch criminal ſhall be delivered, ſhall confine priſoner to be 
ach priſoner to ſome cell, or ſafe place within the 
priſon, ſeparate from the other priſoners; and no 
xrſon, except the gaoler or his ſervants, fhall have 
ceſs to ſuch priſoner, without licence under the 
and of fuch judge before whom ſuch offender was 
tried, or under the hand of the ſheriff or under- 
ſheriff.” Stat. 25 Geo. 2. c. 37. ſea. 6. 

„After ſentence, and until execution, ſuch of- And fed with 

fender ſhall be fed with bread and water only, (ex- bread and water, 
cept in caſe of receiving the ſacrament of the Lord's 
ſupper, and except in caſe of any violent ſickneſs or 
wound, in which caſe ſome known phyſician, ſur- 
geon, or apothecary, may be admitted to adminiſter 
neceſſaries; the chriſtian and ſurname of phyſician, 
Sc. and place of abode, being firſt entered in the 
books of ſuch priſon); and in cafe ſuch gaoler offend 
aainſt, or neglect to put in execution, any of the 
directions hereby enacted, he ſhall forfeit his office, 
and be fined 20 J. and ſuffer impriſonment until the 
ame be paid.” Bid. ſect. 8. | 

Ye chap, 4. Bailiffs, how puniſhable for oppreſ- 
hon, &c, towards priſoners in their cuſtody, : 
| Where the impriſonment is unlawful, the priſoner Diet, 
is not to pay for his diet. 14 Vin. Abr. 11. pl. 3. 

if a priſoner is in execution, and the gaoler or Gaoler,&c. dies-. 
hg die, he is in obeyance and cuſtody of the law, 

305. 72, | 


A gaoler is not bound to deliver his priſoner, who Fees to be paid, 
is diſcharged by the court, until he pays his due fees. 
A priſoner acquitted of felony, the gaoler may Bar fee. 
take twenty-pence, which is called a bar fee. . 
Evety ſheriff, bailiff of franchiſe, and every other Kalendar of pri- 
perſon having authority of keeping gaols, or of pri- ſoners. 
ſoners, 
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Bond to be a true 
priſoner. 


harmleſs from 
eſcapes, is void. 


that it is for eaſe and favour, appears 5 but the con- 
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ſoners for felony, ſhall certify the names of 
fuch priſoners in their keeping, at the next genen 1 
gaol- delivery, in every county or franchiſe wher 
ſuch gaol is, there to be kalendared before the juſtice 
of the delivery of the ſame gaol, whereby they ny 
as well for the King as the party, proceed to nals 
delivery of ſuch priſoners according to the law, d 
pain of five pounds. 3 HF. 7. 3. | 

A bond given to be a true priſoner (as by ly 
re ought) is good, and not within the ſtatute of 1 


Condition. The marſhal brings debt on bond; the conditin / 
was, If the above bounden A. P. now priſoner i iſ 
the King's Bench in Southwark, do and ſhall fron te 
henceforth be and continue a true priſoner, in the ci. | 
tody, guard, and ſaſe-keeping of the above named it ſe, 
Lenhall, marſhal of the ſame priſon ; and in the cul Uh, 
tody, guard, and ſafe-keeping of his deputy, offen 0 
and fervants, or ſome or one of them, until he ſal 6 
be lawfully difcharged, without committing any mu- ain 
ner of eſcape or eſcapes, during the time of his e. 
ſtraint, then this preſent obligation to be void. nd; 

pleadings. The defendant pleads the ſtatute of 23 H. 6. « Wl 
obligations made to the ſheriff colore officii. And fur ng 

ther pleads, that at the time, and long before the th 

_ plaintiff was marſhal, that P. at the ſame time wa Jaln 

a priſoner at the ſuit of, c. and that the defendant, ole 

together with the ſaid P. pro eaſiamento & favur: to 1 

be ſhewed by the plaintiff to the ſaid P. made the Ti 

ſaid bond, &c. The plaintiff replies, the bond ws ngb 

pro meliori ſecuritate of the ſaid plaintiff; that the rd 

faid P. ſhould not eſcape, and traverſeth the eat and th 

| favour. The defendant demurs. * 

And theſe things were reſolved: 7 ha 

1. That the marſhal of the King's Bench is willi Tt 

the words, gaoler and keeper of priſons. * 

2. Bonds made to gaolers for eaſe and favour if ft C | 

ſoners ate void, . * 

Bond to fove 3. A bond to fave harmleſs from eſcapes, is with 


in tuis ſtatute, and void; but a bond to continues 
true priſoner is good: and there is no agreement, 


tan 
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ary rather; for the plaintiff in his replication hath 
verſed it, and the defendant hath confeſſed the 
plication to be true by his demurrer. Saund. 162. 


ach 23, 143. 


The intention of the obligation was for eaſe and Plea. 

our, and traverſing it hath taken it away. 

Now when the defendant had ſuch iſſue offered, Demurrer. 

nd refuſed to join, but demurs; the defendant 

reed it was not for eaſe and favour. Sid. 283. 

Note; A little evidence in ſuch caſe would ſerve to 

we eaſe and favour. 8 | 

A bond to the warden of the Hleet to be a true Warden. 
iſoner., The defendant, without pleading the ſta- 

re, (faith, it was for eaſe and favour. The plain- 

Fiemurs. The plaintiff ſhould have traverſed the 

e. And judgment for the defendant. 3 Keb. 

4. 320. pl. 8. 1d. 361. pl. 36. 

| Condition is, where D. F. is under his cuſtody To permit him 
%. ofgghe obligee) upon arreſt, at the ſuit of the n 89 t largefor 
intif, in action of debt of 14001. upon bond by * 7" 

im to the plaintiff, and at the requeſt of the de- 

ndant he is permitted to go at large for ſix days. 

| therefore the ſaid D. before the 12th of February, 

nders bimſelf priſoner to the ſheriff of Midadleſex, 

the plaintiff's ſuit, on action of 1400 J. and re- 

an a true priſoner til] he ſhall be diſcharged by 

doſent of the plaintiff, See the pleading. Quære 

e judgment, 2 Fo. 139. Sid. 132, 

The condition of a bond was, if Thomas Man- Bond of one in 
bam keep the ſheriff without damage againſt our eeution. 

rd the King, and one T. P. and at all times be 

the commandment of the ſaid ſheriff, as a true 

ſoner, and appear before the juſtices, &c. then 

e obligation to be void. | 

The defendant pleaded the ſtatute of 23 H. 6. and Concluſion of 
jt the body of Thomas Manninghum was in execu- the plea, ill. 
Mn upon a recognizance, and that the ſheriff made 


© Obligation for the delivery of the ſaid Thomas 
Famngham, and demanded judgment ſi atio, fc. 
5 8 no good concluſion of the plea ; he ought row it ought to 
habe concluded, int nient ſon fait: for the flatute be iſnt nient ſen 
th it ſhall be void; and if it ſhall be void, then 2 
| it 


250 | Gaols aud Paſſoners. Chap I; 


it ſhall be void from the beginning, and then k 
not his deed. And further, that he had not wit 
concluded his plea ; for this ſpecial concluſion k. 
ſtraitened the defendant ſo, that if the obligation k 
void for any other cauſe, the defendant ſhall w 
Yet Judgment have benefit of it. And yet becauſe it appeared to te 
judges on the matter in law, that the plaintiff hu 
no cauſe of action, the court gave judgment aviinſ 
him ; for the obligation is void by the letter of the 
flatute, for it makes void obligations taken in 2. 
other manner, which extends to avoid obligations fr 
bailing thoſe which are contained in the fecal 
branch, as thoſe in execution, c. Pinud. 66, by, 
Where int on But as for the concluſion of the plea, the condi 
of fawn ill. tion was, that the defendant ſhould appear in B. 


to anſwer in a plea of treſpaſs, and ſatisfy the the 
mages. The defendant pleads the ſtatute of 23H or 
6. that the bond was made for his enlargement, ai 
Mint non eff fatium. The plaintiff demurſpecal; dhe 
upon the concluſion of the plea, which ought to his 
judgment Si a#tio; and agreed the plea to be w 
Al. 85. | | | Lil 
Judgment con- The defendant and L. were jointly bound for inl ”* 
zefiee on eſcape. true impriſonment of V. and there was a warn ] 
of attorney to confeſs judgment on the eſcape of 
Ghn moved to ſet afide the judgment, being a wh 
for eaſe only, and judgment entered without trial il * 
the eſcape. But per er”, It is to be entered on z vp 
brought, which is brought, and the parties are te 
iſſue. But Sir J. Lenthall aſſigned his ſecurity tot Nan 
creditor, which per cur” is well enough; and dH i" 
appearing no fraud, they refuſed to ſet aſide the ju for 
ment, Keb. Rep. 8 15. pl. 93. | l 
The rules of the The marſhal takes bond of one in execution 10 en 
"s Bech nz ttue priſoner, who eſcapes ; action is brought ag! oh 
him, and well, for the bond is good. The e 
fhatſea was ruled to be enlarged, and this l N ©! 
called within the rules; and if the marſhal takes 993 
bond to tarry there, it is good, Latch 143. N Fo 
ls = 28. | 
Eg e h UL 
To fave from But a bond to the marſhal, Cc. to fa © 


lefs from eſcapes, is void, and within the * 


Chap. 12. Gaols and Pyfſoners. — 
beczuſe it is not a bond that he ſhall continue a true | 
priſoner, 2 Keb. Rep. 422. N. 55. Sid. 383. 


p Ke ought not to take bond for chamber- Bond for cham- 
tent; this is to come in in allowance fees. The ber-rent void, 
warden, or other gaoler, cannot impoſe what rents 
they will on chambers, 3 Keb. Rep. 103. þl. 5. 
133. fl. 57. 603. pl. 4. 
A bond or covenant for fees is void; but a bond Bond for fees. 
for true impriſonment is not void prima facie, with- 
out circumſtances, &c. 3 Keb. Rep. 133. pl. 44. 
A bond for chamber- rent is void by Common Chamber-rent. 
law; becauſe the party is reſtrained contra voluntatem, 
and ſhall be impriſoned till payment. Alſo the fta- 
tute extends to the marſhal only for ſuch bonds as 
they may take Virtute officit. Latch 10. So for meat Meat and drink. 
or drink, 7 | 
Upon a ſtatute acknowledged, .and extent ſued ; Fees, 
the ſheriff takes bond of 20 J. for payment of 101. 
his fee; and this was before the Liberate. It is a 
wid bond. I. Becauſe he takes the bond before the 
Liberate, 2. He took his wages before he did his Note. 
work. 3 Keb. Rep. 678. pl. 55. | 
Debt was brought upon a bond made to a bailiff To fave a bailiff 
of a liberty to ſave him harmleſs, concerning goods ff = literty 
which he had levied by a warrant; and as the goods goods delivered. 
of one K, and had delivered them to the defendant 
upon requeſt, who made claim to the goods, and 
returned Nulla bona, c. Defendant pleaded in bar 
Non damnificatus. Plaintiff replies, and ſhews how, 
and defendant demurred. It was hereupon infiſted 
for defendant, that the bond was againſt law, be- 
cauſe it was to ſave the plaintiff harmle(s from a falſe 
eturn: but on the other part it was inſiſted, that 
the bond was lawful ; and to prove it ſeveral autho- 
rities were cited; and by the opinion of the whole 
3 — or was given for the plaintiff. Zutw. 
J 59 g : 5 
Nite; A promiſe is within the ſtatute, as well as Promiſe within 
a bond, But it is where the bond or promiſe is made this ſtatute, 
by the priſoner himſeif, or ſome other for him. And 
therefore in an action on the caſe the defendant pro- 


miſed 


* 
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'PhomiG void. 


Where the therif By the ſtatute of 13 Car. 2. . 2. c. 2, perm 
is not to take 60, 


or 401. bail. 


faciend', and ſuffered him to eſcape, he would not 


mon Pleas, not expreſſing the cauſe of action in the 
- writ, bill or proceſs, and which are bailable by the 
ſtatute of 23 H. 6. c. 10. ſhall give bail-bond nt 


| law (except for tithes), indictment, or information 


) 


Saols and Paſſoners. Chap, 1 


miſed the plaintiff, that if B. (a ſpecial bailif x 4; 
nomination) arreſted A. at his ſuit on Cap” ad 2 


ſue the plaintiff; this is not within this ſtatute. Ln. 
132. 1 | 
— Hobart in Norton Sim's cafe faith, covenant i 
not within this ſtatute; that is, becauſe it was not: 
bond (for performance) made in the behalf of 2 yi. 
ſoner, as Beaufage's caſe is. Hob. 13, 
A promiſe made to a gaoler to ſuffer a priſoner t 
go at large, is void. 2 Bulftr. 213. 


arreſted by proceſs out of the King's Bench or Ci 


exceeding the ſum of 407. and upon appearance at 
the return, he ſhall diſcharge ſuch bail-bonds, And 
if the plaintiff do not declare before the end of the 
next term after appearance, then he ſhall be not- 
ſuit, and judgment and coſts ſhalt be againſt hin, 
But this ſtatute extends not to arrefts upon Cohi 
utlagat*, Attachment or Reſcous, Contempt or Prin- 
lege; nor to popular action, or action on any penl 


Now if the ſheriff in ſuch perſonal actions do take: 

a bond of 1507. (where it ought to be but 400 
the party ſhall have an action upon the ſtatute againl 
the ſheriff; but the bond is not void. This was tht 
caſe of a coroner. 2 Keb. Rep. 400. pl. 3. 10.28; 
I. 61. 1 "Fo 
: And therefore, where it faith, the ſtatute dab 
not reſtrain him from any ſum, is good law; bit 
with this caution, that action lies againſt him if l 
exceed 401. de placito debiti generally, upon this lt 
ſtatute, Cro. Fac, 286, F 


CHAP. 


"C.: Wide; Pic I. 
_ Execution. 
F a man recover damages io action on the caſe Prayer of the 
att 7. S. in the King's Bench, the faid J. S. lhinüf. 
bing in cu/tod* mareſchal*; yet he ſhall not be in 
xecution on this judgment, although it be within 


e year, before prayer of the plaintiff; for the ma- 
may not take notice of every judgment againſt 


3 l. 11. Cro. Jac. 364. fl. 3. Leon. 58. 
CCT 

If a man recover in C. B. debt and damages Hab. corp. to 
inſt J. S. and hath judgment, although that J. S. bring priſoner 
z priſoner in the Fleet for other cauſes (which is 
piſon of the Common Bench), and the warden in- 

ms the court of it, and the court commands him 


| cy priſoner ; but upon prayer of the plaintiff, a Where a d | 
„tur ſhall be entered upon the roll, and then P | 
; is in execution, but if the defendant, being taken | || 
_ execution, be brought in by Habeas corpus, and | 
ee of the Gommittitur is made in the book | | 
e the office, it is good, 2 Noll. Rep. 104. pf. 43s | 

\ 


lj 
g 
| 
| 
z 


1 


": ein him in execution until ſatisfaction of the 
1 ment ;, yet he is not in execution, becauſe he 
1 dot brought to the bar by Habeas corpus, and 


wed, and demanded of the priſoner, if he be the 

0 7 * is condemned or not; and it is 

ofüce of the court to oppoſe him. Dy. 13, 14. At che prayer of 
Eliz..506. pl. 63. So if the warden inform che pariy, orast. 


15 vurt of Chancery, that F. 8. (which is a priſoner e 


£ 004 judgment) id in his ward for certain cauſes, 
ich the court commands the warden to return 

n execution, until ſatisfaction of the judgment; 
S. is not in execution upon the judgment, 

uſe this was not done at the requeſt of the plain- 
but without his prayer, for it may be he will 

other execution, Dy. 63, 3066. 


Aa : Tn 
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£354 
Marſpalſea. 


On Cop. urlaga“ If a man recover. in debt, and outlaw the df. 
within eat dant after judgment, and after within the year, t 


- 
2 %- 4 * 


Sheriff may 
b:eak open houſe SJ" way 
on Heber fact houſe, and deliver it to the plaintiff; 


Felleſter my 


Eretution. Chip 


In debt againſt F. S. if the defendant be nl 
upon a Latitat, and committed to the marſhil ſy 
default of bail, and after the plaintiff recovers aan 
him, he continuing in priſon ; yet he ſhall ng þ 
in execution for this judgment before the pizyey 
the plaintiff. 10 Vin. Abr. 572. pl. 1. 


defendant is taken by Cap' utlagatum, he ſhall hei 
execution for the plaintiff before prayer, becauſe tk 
-outlawry was at the ſuit of the party, 5 Cu 
Cro. El. 706. pl. 28. Mo. 566. pl. 772. Sell 
280. 5 Mod. 201; Fitzgib. 265. Brian 


Aſter the year. 7 Mod. 65. Otherwiſe it is, if be be taken ine 
cution after the year, becauſe in that caſe be nut 
have any Capias againſt him. Cro, Eliz. 40). 
| In debt after 5 Mod. 200. But if x man outlaw the defenduti 
Judgment, debt after judgment, and after within the 5 
| . defendant is taken by Cap” utlagatum, although he 
in execution for the plaiatiff prima -face; jt 1 
may make election, that it ſhall not be an exec * 
for him. Cro. El. 850. pl. 6. See 5 Mi. ye 
Ab. 598. fl. 817799. x LM th 
Scire fa, [f execution by default be awarded in a So 4 
upon a judgment in debt, and the defendant | 
ars aſter was in the Feet for other cauſe; 1 bir 
Habeas corpus he was brought up to the not 
Bench, and being oppoſed by the court, if ben ano 
the perſon who was condemned, ut ſupra, and que 
grants it, he ſhall be committed in execution tg (, 
Though after the prayer of the plaintiff as it ſeems, though it Ki 45 
Near and day. the year and day. Dy. 147, 214. ? 
Eros and no bail If A. recover againſt B. by judgment in te out! 
Ws Bench, and upon this B. renders himſelf top oe. 
and after brought a writ of error, and bit! poſit 
perſedeas; yet after, upon prayer of the plat * 
court may commit him in execution, f (al 
the record be removed;  foraſmuch as he hat fabjer 


found bail upon his writ of error. 10 / 
57 . yam e ee ee 1664/6 
Upon recovery the ſheriff. may * 7 


* 


3 * 0 * 
=>, 


Chap. 13. Erecutfon, 1 


ts fe, ſom or phie. And after zu 
— 4 the houſe of the defendant in right. 
4 Bac. Abr. 455. 


Upon a Capias ad ſatigſaciend, the ſheriff may ca. fe. 

not break open any man's houſe to make execution; | 

but in all caſes, when the door is open, he may 

enter to make execution of body or goods. 4 Bat. 

Arr. 454: 3 
In all caſes where the king is party, ſo in Hue Hus and Cry: 

and Cry, if no door be open, the ſheriff may break | 

open the houſe to take him, or to do execution or 

other proceſs; as upon a Cap (a) utlagat, or upon 

contempt : but he ought firſt to ſignify the cauſe of 

his coming, and requeſt the owners to open the door, 

but not to break open any man's houſe by night. 

4 Bac. Abr. 454. Liv. 28. 5 Co. 91. Cro. Ei. 

98. 4 Leon. 41. pl. 111, Cro. El. gog, 14 Vis. 

Ar. 316. Cro. El. 742. pl. 17. r 90D : 
Upon a Fieri fac, or Extend fac, the ſheriff may Fi. fa, Ges 

not enter into the houſe of any, the door being ſhut, 

nor draw a latch, no not after requeſt and denial ; 

yet though the ſheriff be a treſpaſſer in breaking open 

the houſe by Heri fac, the execution is (5) good, 

4 Bac, Abr. 454. | 


The houſe of any one is not privileged but for One man's hoe 
himſelf and his family, and his own proper goods, ir nc privilege for 


| hk 9 
not to protect any who flie there, or the goods of — Ge. : 


another conveyed there; and in fuch caſe after re- 
queſt the ſheriff may break open the door; ſee Ff. 
Gr, Law 319. 14 Vin. Abr. 316. 19 Vin, Abr. 432. 
4 Bac. Abr. 455. * 
The ſheriff, c. under colour of a Laritat and an Violerce on a , 


N 7 
outawry, made a violent entry with drawn ſwords, OE oy” 


Oc. where the outward door was open, and no op- 


plition made, broke open the chamber door, ar- 


(2) Though on meſne proceſs, and at the fuit of the 
labjeft, 2 Show. Rep. 97. pl. 755. 

(b) But it ſeems to be the modern practice in ſome caſes, 
on complaint by affidavit, to diſcharge ſuch execution, and 
io grant an attachment againſt the officer. 4 Bac. Air. 


454k * | 
| Aa 2 +. rote 


\ », 5 —U— — — — 
— — — —— . — — EDD — 7 = 


Etecution. Chap. iz. 
_ reſted the defendant, todk appearance upon the I. 
.trtat, and 43. for ſuing out a Super ſedeas upon the 
Sheriff fines Outlawry, and ſo diſcharged him: and the fag 
200), , was fined 200 J. for the unneceſſaty terror and dul. 
rage, and fot not ſignifying that he was ſheriff; that 
the door might have been opened without viclend, 
but. eſpecially for diſcharging the plaintiff upon the 
Cap? utlagat'. Hob. 263, 264. by 
Barn in-the. Upon a Tieri fat”, a harn which ſlands in the fiel 
field, may be broken by the ſheriff, becauſe it is not part 
-of the dwelling-houſe, and there needs no requeſt; 
aliter had the barn ben adjoining, and parcel of the © 
Louſe,, Sid. 186, pl. 11. Bull. 146. Ke. Ry, 
698. pl. 22. 4 Bac. Abr. 455. 19 Vn. th,, 
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| | IS oo: dou yr e "Tn. 
Where on Fi. fa. But though à ſheriff canriot break open a hiuk, 
he may brezk being;to take execution by Fitri fac'; yet whet the 
doors and Jocks, qoor is open that, he enters, then he may and out 
a to bfeak (a) open the door of an entiy or chamber 
which..is locked, or break open any cheſt which is 
blocked and take the gocds, and if he do not, an zt. 
tion on the caſe lies againſt him. Brownl. Rep. 50, 
2 Show, Rep. 87. pl. 78. » Bac. Abr. 456, Cin 
„ | „ 
ber execution | Where the execution is lawfully begun, there 
lawfully begun. the ſheriff or his officers. may break the hoſe b 
m.mꝛaake execution; otherwiſe when it is nat lan ul) 
begun. If one be arreſted by the ſheriff, and he 
Eſcape. eſcapeth to his own houſe, and the ſheriff purſuts bm 
and breaks open the dgers.of his houſe, and take 
bim again, the party ſhall never take benefit of thi 

bis own wrongful eſeape. 4 Bac. Abr. 556. 

Biilifs ut bp · Two of the under · ſher iff's bailiffs entered into the 
-houſe, the door being open, to make execution of 
the goods, and the plaintiff ſhuts the door upon 
the bailiffs, and impriſoned them for two hours; tie 
: ſheriff may break open the houſe to reſcue lis baff 
6 Cro. Jac. 555. See 19 Vin. and 4 Bac. as adv 
Private proces, © The Theriff was fined for breaking open an houk, 


* 
45 
. 


and ruſhing in with ſword drown, the door being (3) 
half open, on private proceſs. — Our gf 


(ej That this muſt be After requeſt and reſuſal, Pala 1 


Chap. 13. Execution. 357 
It a bankrupt convey his goods to his neighbour's Bankrupt's 
houſe, the commitfoner's (Fr1Fant may not, but the 
| ſheriff may break open the houſe, becauſe be is a 
fwom officer of the king's. Cenduuin Law again 
Bankrupts 65. | 


Upon a commiſſion of rebellion out of (4 Chan- Commiſſion of | 
40, the ſheriff may break open the houſe to appre- febelion- 
bend the party therein, whether in his own or an- ; 
other's houſe, Cromp. fo. 47. 


The weriff may take the Poſſe Comitatus to do Put Comitatus, 
execution, per Hatute M. 2. cap. 39. and he may 
take it poſt vel ante guerimoniam, but he muſt take it 
ifter reſiſtance, and not before; for ſegui debet potentia 
jufitiam non pr gcedere. 2 Iaſt. 445. 0 

But ſuppoſe the ſheriff cannot do execution by Pe Comitaruz, 
the Poſe Comitatus, then faith the book, Keb. Rep, 
pl. g1, 117. pl. 22. he ought to e the depu- 
ty-licutenants of of county, and if they aſſiſt not, 
he muſt acquaint the King and council, and yet the 
ſheriff ſhall not he amerced, if he return he cannot 


< execution; but in G00. 79. gon a reſiſtance of 


. 


21 1 9 the pupiladle fol ed to meddle io it, 
becauſe the court of King's Bench ought to ſee their. 

oyn judgment executed: and a writ was prayed to Special writ ta 
the veb-theriff wich a ſpecial 880 that 9 — high- the high-ſheriff, 
ſheriff ſhould execute it himſelf, which the court 

granted, and a tipſtaff to fetch the under-(beriff up 

to return his writ, which is better than an attach - 

7 which is returnable by itſelf, Goulſd. 79. 

"As Sy DA Y 39 hk 

And it ſeems the ſheriff is hound to do and make 

Executions at his peril, and to that end may take the 

Hife Comitatus. | HENRI 


I recognizance of bail he taken by a judge of To what fheriff. 
the Common Pleas at Serjeants Inn in Tong „upon 
a original brought in Londen, fad he certifies this 
into the court of Common Pleas, and it is there in- 


"ed, but, it appears an record, that je was taken 


(0 But for an attachment for a contempt. &c. iſſuing 
of Chan e. it is laid the officer cannot break open the 
100 4 Bac. Abr, 455. but quere. 


423 as 


358 Execution. Chap. 13 
as before; a Fieri fac may be awarded upon this fe. 
cognizance to the ſheriff of London where the Capiar 

was, for there was the commencement of it, ang 


Seire ar to the alſo the Scire fac may be awarded to the ſheriff of 
er de on Middleſex 55 the recognizance was inrolled. 19 
recognizance Vin. Abr. 281. pl. 5. „ 
. at mace Weſt. 2. c. 18. faith, Vic. ei liberet medietat fer 
may execute rationabile extent, (vix.) per inquiſition', and the ſhe. 
Nai. riff is ſworn, and a ſerjeant at mace is not ſworn t 

take a jury; yet the ſtatute extends to every other 
immediate officer to any of the king's courts of 
record, and ſo a ſerjeant may execute this, and 
Fieri fac alſo, and this ſtatute couples Elzgit with z | 
Fieri fac, and limits both to be executed by the 
ſheriff, or his officer, but in waſte and ſts 

the ſheriff muſt do it in perſon. 4 Co. 65, 66. 
——_— If a man recover damages in action of waſte in 
de lym to be One county, the writ to levy them ſhall iſſue to the 
directed. ſheriff of the ſame county where the action was fil 

. brought, and not to any other; but if the ſheif 

return he had nothing, he ſhall have execution h 
Teflatum, into any other county where the recovert 
will. 

Where Ca. ſs. [t lies againſt ſuch perſons againſt whom a Chin 

„ doth lie in the commencement of a ſuit, as debt 

account, action on the caſe, treſpaſs Vi & armi, at- ef 
nuity and covenant ; but it lies not for a recoeſ 
of damages in a real action. * 
| Where no other If one be in execution by Ca. /a. which ib f. 
* turned, no other execution can be ſued againſt hin 


his lands and goods, 21 Fac. c. 24. but it is other. 
wife after his death. | 

A Capias is to have the body of ſuch an one ſud 
a day, and the ſheriff brings the body, or return 


the writ before the day, it is good. Winch 7. 


* If one be delivered in execution by the king 7 
pa writ, he is preſently in execution and in cuſtod 15 
| without laying hands on him to arreſt him; *"y 

Coke C. J. | my 


Sher'F takes one The ſheriff is to be excuſed for taking one U 


by 3 falſe name. ſalſe name in execution; and if the Judges , | 


hap, 13. Execution. 359 
i falſe-name, yet the judicial writ ought not to be 
fre by the ſheriff, Lane Rep. 49, 52. | 

One in execution may not be diſcharged by Ha- May not be di- 
as corpus or writ of Privilege, he ſhall not be ſet charged. 
. ̃] mum. 

The ſheriff may execute proceſs of execution Er ecution againſt 
ainft one attaint of felony and in cuſtody, if he one attaint of 
leaſe; and if the felony be pardoned,” or the at- 

iinder reverſed, he ſhall be in execution, II Vin. 

ir, 23. pl. 1. See Ft. Cr. Law 62. Salk. 500. 
| Med. 153. 2 R. Raym. 848, 1572. 2 Stra. 


71 a man recovered debt againſt B. and levy part ca. ſe. after a 
f the debt by Fieri fac, which is returned; yet Fi. fa 
may take the body of B. by a Cap ad ſatisfac* 
or the reſidue. Hab. 58. Lev. 92. 2 R. Raym. 
451. Str, 226. ; 8 


# 


Though the king's debtor be in execution by his Though at the | 
body or his land, yet the ſubjeA may take him in king's ſuit. 
xecution by his body; for the ſtatute of 15 Ed. 3. 

13. is to be intended of executions of lands and 
zoods, and not of the body, Which is tout 4 tout. 


bb. 160. 

Sheriffs of Briſtol took the plaintiff by a Cap ad 
ſatisfac', and detained him in priſon Sa tür abt 
leſendant, and now plaintiff, paid the money to the 
beriff. Per Cur; This was contrary to his war- 
ant, which is, Ita quod habeas denarios in curia; and 
becauſe he did not ſo, he is chargeable to him that 

as in execution, Hetl. 122. e e 

A Capias ad ſatisfac was returnable Quinden mart', Rauen album 

that writ was returned Album breve, and a Te, breve. 

tum thereupon, and the defendant taken by it. The 

fatum iſſued out accordingly, becauſe the Capias 

as not returned. And the court granted a Super- Superſedeas. 
dal. Brownl, 40. ; | e 5 

Debt on judgment in B. R. the defendant con- one in execution 
ſeth the judgment, and execution above a year; 9” Cap ad ſatis 
aud not being able to find the plaintiff, be paid the ge) ch. mene u. 
money to the marſhal. Plaintiff replies, he did not the gaoler. 
adſent voluntarily; and thedefendant demurs. Tudg- 
et pro querente, The ſheriff on Cap! cannot re- 

Aa4 ” ceive 


remedileſs, for he, may pay his money into cout 
Leon. 140. And have an Audita querela ; but te 
plaintiff were remedileſs ſhould the :gaoler be inf. 
vent. | I, TROP | | 
Defendant on indictment and conviction of adi. 
orderly houfe, was committed to the marſhal f 
payment of a fine, but before actual impriſonmey 
5 the fine was paid to the marſhal; yet reſolved, thi 


is no good payment, and the party was forced to; 
Pe Jones, ** doubtful . 


a ment. ſue; yet this is a good ſpecial verdict. For it ful 
r be intended; for the conſequence is neceſſary of thit 
which is found, becauſe he cannot take him, butle 


ought to be in execution. Hob. 82. 11 Vn. 4 


9 #% 


2 22. 0: © a FR 
Hoy execution upon a Ca. ſa. ſhall be ſued upt 
a judgment againſt two or more, and though thas 
ſhall be but one ſatisfaction, yet the ſheriff mi 
tanke the bodies of all in execution. 5 Co. 86. 
ge pias utlaga r.. One taken on a Capias utlagat after judgmeit 
| ' after-the year, is in execution of the party“ ſul. 
. Sans Prayer, Salk. 319. Comb. 373. 
Gods pawned Goods pawned ſhall not be taken in execution for 
not to be taken the debt of bim which pawned them, duriag be 
ii erecalſon. time they are pawned. Kitchin-226. 
. ſheriff upon a wirit of Execution may nt 
r. ſeize and fell to the party a furnace annexed 10 fe 
ſtechold; for this would be waſte in the leſſee. 10 
Vin. Alr. 560. pl. 1. Cre. El. 374. Y. 0. 
ä | | _ 


Chap. 13 Execution. 160 


Fats, Coppers, Tables and partitions were ſet up Fats, Coppers, 
by a ſope-boiler' for the convenience of his trade, — = pars 
and. who alſo paved the backſide, &c. and theſe . 25 
vere all taken in execution hy the ſheriff on a Hi. 


½ and it was beld good by Holt Ch. Juſt, Salt. 


68. | 1 60 
5 The goods eccleſiaſtical of clergymen are not to Bora ercigſaſ. 
be taken by the ſheriff, but by the biſhop, upon a Not. 
Lqvari fac, on a recognizance, 2 If. 472. b 

If one ſell any goods to another depending an ac- Goods ſold pend- 
tion againſt him, theſe goods afterwards ſhall not be th actions 
put in execution; for they were lawfully bought, (if 
bona fide, and for valuable conſideration.) But if a 
Fun fac be directed to make execution of goods, 
and after the Tye of the writ, and before the ſheriff 
executes it, the party Tells his goods bona fide, they 
may nevertheleſs be taken in execution; (aliter by 29 Car. 2. e. 3. 
1 * 1 _ and ,perjuries). Cro. El. 174. 7 MW 9. 

21. N. 72. . 5 

By flat. of Frauds and Perjuries, no Writ of exe- Goods bound 
cution ſhall bind the property of goods, but from the fi from fe- 
time of its delivery to the ſheriff, .under-ſheriff, or we _— 
coroners; who upon receipt thereof (without fee) 29 Car. 2. c. 3. 
hall indorſe on the back thereof the day of the 

onth and year when they received it. | 
If the party dies after the writ of Execution award- Goods in the 
d, and before it be ſerved, the ſheriff may ſerve it band of the 
of the goods in the hands of the executor. For by © 
the execution awarded the goods are bound, and the 
. needs not lake notice of his death. Leon. 144, 

45. | ; | | 

| The ſheriff may have Trover or Treſpaſs at elec- 
tion, againſt him that takes them away. Sid. 438. 
9 3 3 52, 53. Lev. 282. 2 Saund. 47. 
Hd, 5 # 75. 5 1 a 

The plaintiff being ſheriff ſeized the goods in exe - Upon ſeizure of 
cation by force of a Heri fac, and after (and be- soode property is 
bore the ſale of them) the defendant takes them and * if. 
os them away, and converts them to his own | 
= and the plaintiff (being. ſheriff) brings his /ac- 

" of Treuer; and adjudged the action well lies. 

he . of the goods in execution the ſheriſf 

6 EE hath 


, 


362 Execution. Chop. i; 
| hath 'a property in them, ſo that he may reſeize 
them and ſell them, as well when he is out of his 
office as before. 2 Saund. 47. Med. 57. 2 Sand 
344. Cro. Fac. 73. pl. 2. Me. 757. pl. 1046. 
Adjudged that the ſale was good, becauſe the ſherif 
was chargeable with the value. I. 44. S. C. ad. 
judged contra, that the ancient ſheriff cannot ſel} the | 
goods, but it is not ſtated there, that the ancient 
ſheriff had paid any part of the money recovered, 2 
Sand. 47. cites S. C. as adjudged in A.. 757. Cy 
Fac. 73. Dali. Off Vic. cap. 2. fo. 19. contrary to 
the Rep. of Yelv. 44. and fays that the roll of thi 
caſe is in Paſch. 44 El. Rot. 318. S. C. cited 2 
Saund. 345. and Hale Ch. J. faid, that the roll of 
it is in Paſch. 44 El. 618. Mod. 31. cites 8. C. 
—S, C. cited by Gould J. 2 Ld. Raym. Rep. 107; " 
8. C. cited Vent. 319, 320. but adds, (ſed mis, 
the court ſaid that if the old ſheriff had returned, 
that the goods had remained in his hands pro dean 
” emptorum, a Di/tringas ſhould have gone to have had 
them delivered to the new ſheriff, and then a /nd- 
tioni exponas ſhould have gone to the new ſherif 
See Telu. 44.) Salk. 322. pl. 10. reſolved that the 
old ſheriff has not only authority, but is bound and 
compellable to proceed in the execution ; for tit 20 
ſame perſon that begins an execution ſhall end it, Wl 
and a Diſtringas nuper vicecomitem lies; of thele ther 
are two ſorts, one is to diſtrain the old ſheriff to fel 
and bring in the money, and the other is to ſell and 
deliver the money to the new ſheriff to bring into 
court; which plainly ſhews his authority continu lied 
by virtue of the firſt writ. 6 Mod. 290. S. C. hel 
accordingly. 11 Ad. 35. S. C. If one ſherif k. ion 
vies, the ſucceeding ſheriff ſhall not go on with 1h 
bur the old ſheriff; for after goods are once levied, Ou! 
a Superſedeas cannot ſtop the completion of the ere. We 
cution which a writ of error only can do. 11 % 
35. pl. 6. "Barnard. K. B. 8 i. according). 10 
. Vin. Abr. 569. in notes. „ 
When theriff be- - After the debt levied, the ſheriff is debtor to de 
dw Gant, ' plaintiff, and capable of a releaſe from him ; the 1 a 
| tion ceaſiog againſt the defendant is ip/o fallt by 1 | 


* 
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zu transferred to the ſheriff, having both the judg- 

ment to make it a debt, and the levy to make him 

(werable; and though action of Account will pro- 

berly lie in this caſe, yet the ſame will many times 

dear both actions, though the monies be received by 

"ter mains, or the like. Hob. 206, 207. | 

If a ſheriff levy money upon a Levari facias, upon upon aLevari 
recoznizance at the ſuit of F. S. and returns the fas. 

writ ſerved ; FJ. S. may have debt againſt the ſhe- 

LF. executors. But in that caſe the plaintiff de- 

wrred to the defendant's plea, and concludes ill. 

vl. Ar. 418. „ W ee 

T be plea was grounded upon a releaſe, and ſhould Action againft | 
ze demanded judgment if the defendant ſhould be — dg 
imitted to plead a releaſe made after the ſheriff had levying money 
made his return, and in ſuch caſe action lies againſt an the Zevari, 
he ſheriff's executors, although it does not appear the ä 
hat the Feri fac on the judgment was returned; 

or this is not material, inaſmuch as the party is 

liſcharged by payment of it without return: and this 

s not grounded on a perſonal Tort, but on a con- 

fact in law; and this is not a ſimple contract, but 

rincipally grounded upon a record. Mar. 13. pl. 

33. Jo. 430. pl. 2. Cr. Car. 539. pl. 3. Hob. 

pob. Brownl. 5 1. Hut. 11, 12. As. 886. pl. 

$224. No, a2. 2 Show. 28 1. pl. 271. 2 Show. 


„ . Rs I. 
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ere 59. pl. 63. : | 

el Action on the caſe was brought by executor againſt AQion by exe- 
n he ſheriff, who had levied the debt in execution, . 
nto Ind did not return the writ; and after the teſtator — returning the 
* lied, and the plaintiff for that Tort, in vita teſtatoris, oſs rx vita teſ- 
e oris. 


pod for the loſs which came to him, brought the ac- 
ion, The guere was, if it lies by the executor, be- 

wſe it is a perſonal wrong to the teſtator : and the 

ourt was divided, Cro. Car. 297. But the better 

Ponion is, that the action lies againſt the ſheriff, _ 

If the ſheriff in executing a Heri fac doth not See far fur 
ſdehave himſelf, he ſhall not be charged in debt Firi fa. 
dr Sire fac unleſs it appear by his return that he had 
be monies. in his hands. 10 Mod. 53. As if the 
erf return, Cepi & ſeiſiri feci in manus meas bona & 
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eatella ad aka 160 J. gue remanent in ati 
mets ab defetium emptorum. 
Where it le, On this return the ſheriff ſhall not be charged i 
and where not. debt or Scire facias, becauſe it appears not that be 
hys miſbehaved himſelf. But if upon the Her fo 
he ſheriff return, that he hath levied' the money, 
| We doth not pay it to the plaintiff at the return of 
the writ, the plaintiff may have Aa Scire fac an} 
the 8 to ſhew cauſe wherefore the money! ſon 


not be levied of the ſheriff. 2 Saund, * 


Hut. 
Fieri ſab, and ET in Heri fac to levy 2001. debt, G. i 
refcpe, Pk returns, that he had made a warrant to 2 


bailiff, who had ſeized divers goods of the ſaid J. 
Valentiam of 1601. and that they were reſcued ou 

of their cuſtody ; ita quod he could not leyy the dd 

and that the Bid S. nulla alia habuit bona. Tie 

plaintiff may bring a Scire fac” to have execution 

againſt the ſheriff for the monies, according to the 

value returned, and the ſheriff ſhall pay it out of ty 

own proper 1 Andr. 247. pl. 260. 2 Saul 

341. Sev. 123. 1 Cr. El. 208, 209. fl. 

Ola Herif. Scire With this 325 d. 4. 50. ire fac 21. if te 
fac againſt the ſheriff return upon N Scire fac, that he bath Jevid 


oa es the money, and hath the ſame in court, but hath ot 


in execution. the money at the day, and then a new ſheif , 
| Choſen; in this caſe it being on record, "Wir the mo- 
ney is levied 9915 the old ſheriff, a Seire fac ſhall ifhe 
againſt the ol Iheriff to pay it: and if he cannot 


or will not diſcharge and the money, the AY 
all have 2 Heri fac, & Nur Wia the ſheri, 


| ol his proper 
Motion to alter On He eri ? the ſheriff ſeized ſeveral goods which 


the return. were mercery, Ware, ahd returns. Heri fac ad wala 
| train, Which zeturn was filed. The ſheriff apprath 
and prays.t0,amend. the return, becauſe ſome of the 
$928 were impaired by. lying, and he could not pt 
é uyers. 
1 Per eur: 1. Such return may not be altered, of 

ter it is N and filed. 
2, Where Wa ſheriff returns Fieri fee ad vi 


tian, this ſhall be no encuſe of his payment of 2 
mol ) 


money; becauſe he might have returned he had ſeized 

he goods, and that they reumin pro de/ediu emprorum, Pro df ap- 
id then he may be excuſed, if the Bonn peritura torum. 

eriſh. $14, 40, kr 1 | 

Therefore the ſheriffs were ordered to pay the orders is pay. 
noney, and to anſwer imterrogatories for their cs᷑ẽcõẽ 
.mpt, having been ordered to bring in the money, 
ad not appearing till a tipſtaff was ſent. 

As to amendment of returns, matter of form in a Amendment of 
um is amendable, but not matter of fact, which turn. 
es to juſtification of impriſonment. 2 But. 259. 

I the ſheriff have a Fer? fac” againſt 2 man's Treſp. verſur vi- 
poods, und before execution he pay him the money, 
n this caſe he cannot do execution after; and if he 

» N of treſpaſs or falſe impriſonment lies 

The ſheriff, upon a Heri fac, cannot deliver the Cannot deliver 
fendant's goods to the plaintiff in ſutisfaction of his ut the 
lebt, bur moſt return the:execution in court. Cro, * 

N cog. vp 56 i Oz; 5 | 

Action on the cafe was brought againſt the ſheriff, For not ſeizing 
1 fraudulent omiffion of executidn of goods, that were %% > #idic- 

enen ſus; but he faith not in his declaration, 
hat he knew them to be the goods of the defendant 

that action. And for this omiſſion after verdi, 
udgment was arreſted by Tuuiſuen and Windham, 
heb, Rep. 946. pl. 7. the gift of the action is the 
ud, which cannot be without notice, which is 
ow wtapt in the verdict, though it could not be 
lenden, the fneriff being bound to take notice Whoſe | 
Anne! .“ 

On . fac againſt F. S. who has the goods of Where ſperiff 
in bis poſſeſſion, if "the ſheriff ſells" theſe govds, celle * franger's 
over or treſpaſs will lie againſt him; and to pre- __ 
ent this, all the ſheriffs of England take ſecurity. -- 
lei. Rep. 693, pl. 10. Sid. 83. pl. 3. bo 

In debt againſt the ſheriff,” the plaintiff declared If ſheriff leres 
pon à judgment obtained againſt J. S. and had ſued fan, 2 
ata Fi. fa. and delivered it to the Yefendarit, who turns Fieri fri, 
y VItve thereof had levied the money. The de- debt will lie 
*ndant pleads nibil-debet, and adjudged à good plea, hy TR: 
\nd this differeace was taken, that where the writ 

bas 


tiff ſhall have a fac, and delivers them not to the party, nor retu 


| yea — Keeper cannot order the money ſhall ſtay in . 


Zeaditioni expe. If the ſheriff ſhall return Fieri feci, ſed nm in 


bs 


has not been returned, the plea is good, becauſe ity 
matter of fact, whether he has levied the m 
not; ſecus. where the writ is returned Hai 2 
12 Med. 64. 8 5 
That be deliver- In Detinue the plaintiff had judgment, and 
neg) =p og Scire fac to have execution. Defendant pleads, thy 
A Co a 4 . . ) 
| upon a Diſtringas to the ſheriff on that judgment, k 
delivered ſuch goods to the ſheriff, and for the 
ſidue, that they were appraiſed at ſo much by in- 
quiſition taken by the ſheriff, and that he delives 
the money to the ſheriff; but he doth not auer dh 
matter to be returned by the ſheriff. It is 2 fu 
plea, for otherwiſe the deſendant ſhould be pr 
diced, for he might have twenty ſeveral executx 
ſer ved againſt him upon one judgment; and he ſho 
be put to his remedy againſt the ſheriff only, wi 
may be inſolvent, and it is a leſs miſchief to enſot 
_ the plaintiff, if his plea be true, to take his 200 
for it againſt the ſheriff; and if it be not true, u 
take iſſue thereupon. Cro. Elia. 390. 
Where the plan- Now if the ſheriff levy goods by force of a fin 


as. wi aw. Mn woo aww tin. ti E 


ew A my 


new Fieri fa” or the overplus, the plaintiff may have a new Firifu, 
2 3 becauſe a record ſhall not be avoided by a mitt 
in ſact; but by the taking the goods of the def 

ant to the value of the debt by the ſheriff, tte 

- fendant is diſcharged, although the ſheriff do not f 

. tisfy the plaintiff :.. therefore he ſhall not have ant 
execution. 2 Rol. Rep. 57. Rol. Abr. goz. C 

New erecution Where a ſheriff on a Heri fac returns, tit 
for ſurplus. had ſeized goods of leſſer value which were reſcutt 
| and that zulla alia bona, &c. the plaintiff may mi 
ſue a new execution, but only for the ſurplus b 
Fond the vlaue of the goods reſcued. 2 Saum. 

May not be oy If the ſheriff levy money in execution, the 10 


*. - © ſheriff's hands, or order that the plaintiff hal m 


Call for it. Mar. 54. 


3 emptorcs, then a Venditioni exponas ſhall go out. 
Debt tendred, If the defendant tenders the debt, it is Wrong 
the ſheriff to ſell the goods. Keb. Rep. 655. pl, 


Chap. 13- Execution. 367 
If goods remain in the ſheriff's hands for default Buyer refuſed; 

of buyers, and there periſh, the ſheriff ſhall not be 

chargeable ; but if the ſheriff refuſes a buyer, action 

on the caſe lies. 2 Keb. Rep. 464. pl. 48. Sid. 


125 ſheriff took the defendant's goods in execu - Aſter fir ng the 
tion by Fieri ſac', and before ſale the record was re · goods, and before 
moved by a writ of error into the Exchequer Cham- fale,. a Snperſe- 
ber, and a Superſedeas awarded; and the ſheriff re- | 
turned upon the Fieri fac', Seizure of the goods, and 
that they remained in his hands pro defectu emptorum; 
and he alſo returned, that a Super ſedeas was awarded, 

Cc. And hereupon it was prayed for the defendant, 
that he might have reſtitution of his goods. Cro. 

* . Albbengh this record be be 
„per curiam, A 6 2 17 
moved, af notwithſtanding the Super ſedeas award- e 
ed, in regard it came not to the ſheriff till he had 
begun to make execution, as appears by his return, 
that a Venditiani exponas ſhall be awarded to perfect But a Yenditicns 
1 b „„ | eon. 

And although the plea-roll be removed, yet it 
ſhall be awarded on the return of the Fieri fac, 
which remains ſtill in the office. But as it is in 
Keb. Rep. 324. pl. 5 I. if the error were allowed be- Aliter, if error 
fore ſeizure, then, though the ſheriff be unpuniſh- before ſeizure. 
able in that caſe, yet Super/edeas, notwithſtanding . 
execution done, ſhall go, guia improuide, c... 

And per curiam, If the goods be fold, the money Goods reftored in 
may be brought into court to be reſtored to the par- Hecie. 
| ty; but if not, the goods may in ſpectre be reſtored. 

But if before ſale a Super ſedeas comes to him, if Superſedeas be- 
the ſheriff _after ſells the goods without a writ of 2 * 
Venditioni exponas, this is void. But Helt Chief Juſ- d. 
y ſaid, that the ſheriff might ſell notwithſtanding. 
293. en . : hay e e iy >; 

The ſheriff ſells bricks for 75. per thouſand, on wyhete the god 
the place, for which he might have 16 f. per ibau- are under fold, 
land. The queſtion was, who ſhould pay the over- +. + ©. + 
plus, the buyer or the ſheriff's executors? And per 
iuriam, The ſheriff's executors ſhall pay the over- 

5 —_ plus, 
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bo 98 plus, the fale being abſolute, and not an agreement 


to fell. 3 Kb. Rep. 285. pl. 8. . 
Or praiſed at un- The ſheriff — the jury to prize the poo 
der value. at an_under-value, and fo fold them. This i; 1 

oppreſſion inquirable at the aſſizes by indiQmay, 
_ Cee. Fac. 526. and e 514, 815. 

Were the ots If the ſheriff upon a Fieri fue” againſt J. f. fin 
Hheriff, after = certain” wood whereof J. J. was poſſeſſed, and th 
writofdiſcharge, ſheriff pay parcel of the money received, and do 
may ſell, | 2 | | . . 

| not return his writ, and after the ſheriff is remove, 

and another ſheriff" is choſen, and after the writ « 

difcharge delivered to him he ſells the wood, this is 

- Jawful fale, becauſe by the feizure, although the wit 

is not returned, he is chargeable to the party. Hi, 

3 Jac. 73. Her and Alderley. And there a Dj. 

tringus iſſued to the new ſheriff,” to diſtrain the an- 

tiene ſheriff to expoſe to ſale, which does not give 

to him authority to ſell, but compels him to do tht 

which he might do by law. But if upon a Nn 

ec, the ſheriff returns that he had ſeized the gook, 

But not vpon but on invenit emptores, and after he is remove, 

non inventt 27” and a new ſheriff made, the eld ſheriff may not fi 

them after, though a Diſfringas come to him; and 

if he ſell them, the fale is not good, for the ner 

ſheriff muſt fel chem. 4 Lem 20. pl. 66. Lt 

117. | TIL ISCLE . fed ff © EP | | 

Where no N- A Venditloni expenas may not be awarded, if it 

ditioni exponas. appears that the goods are out of che hands of de 
13 ſheriff. 2 Sund. 344. LG ee 

Phe ſheriff (if he think ft) may ſell goods wit 

out 2 Vunditieni exporas, and the (ale ſhall be good. 

C Seat ae Matinee wbccs bf 
Upon u Fi. u. If A. recovers apai damages and coſts in d. 
B. or B. R. and a 004- Heri facias to the ſbeiif 
remai un- who by force thereof takes goods of B. to the u. 
— =* and ſo returns it, and _ goon? 1 2 
out anole ud hands pro deſehu emprorum ; after A. we | 
— — — the intent te vex and double charge 
ney paid to 4. B, ſues out another N. fa. and delivers it to the fir 

| "ſheriff to be executed, who thereupon levies tit 
money of other goods of B. and pays it over to 4 
In this caſe, for this wrong and vexation, * 
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us in a legal way, an action upon the caſe lies. ä 
Hob, Rep. 257, & 350. Cro. Eliz, 574. Cro. Fac. | 


15 the ſheriff do make execution on Hiri fac', Where there 
houph he never return the Fieri fac, yet the execu- _— 3 
on is good, Aliter in elegit. See below. And if * Je. 
be ſheriff levy the money, and give it the plaintiff, 

hough he never make any return to the court, it is 

nod enough. 4 Co. 04. 

The bailiff of the Savoy levied goods, and yet re- aulla bona re- 
rns Nulla bona on attachment; and for cauſe ſaith, turned, becaue 
hat one V. at the time of the execution, ſhewed a 5 — 4 
Il of ſale on good conſideration, whereby, if he to the eri. 
ecuted, he was liable to an action: and therefore, 

ithout ſecurity to ſave him harmleſs, he refuſed to 

ake any other return, which the court agreed, and 

tered the money to be brought into court; and as 

trial goes between the ſheriff and Y. the return 

be amended or not. Keb. Rep. 90 1. pl. . | 
Upon a Fieri facias, the ſheriff returneth, Quad Nibit babert 

bil habet, this is not good without ſaying further, 

babutt poſt receptionem brevis. | | 

On recovery of debt on Fieri fac”, directed to the Rer quod clerics 
riff of Linden n, he returned, quod clericus eſt benefi- as beneßcictus per 
win Ey, The court conceiyed this return im- NOS 
per, in regard there ſhould have been a ſuggeſtion 

the.roll, after the return made by the ſheriff of 

in, that the defendant had goods in Ely, and 

t the ſheriff of that county ſhould have made this 

tn of clericus beneficiatus, Now if the ſheriff of 

in return nulla bona, but that he is clericus le- 

latus in Ely, thereupon went a Fieri fac td the 

lop of Ely on a Tzſlatum, and he returned that he 5, fa epile 

I nulla bong ecclefiaſtica 3 this return by ſome is not Elia. 

h but he ought to return a Seque/tration, having 


—_—  R9*2- ht 15 * 


= 4 


bi itted bim to be clericus beneficiatus ; but he is 
ying flopped to ſay, that he is not clericus beneficiatus 
nf the return of the ſheriff, The court. agreed the 


e well directed to the biſhop, and not to the 
© but they conceived it a good return; and 
Rt be falſe, the plaintiff may have his actio 
| Bd | on 
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on 5 caſe, Keb. Rep. 497. pl. 74. 2 Keb. Ry, 93 
| 84. 

Clericus is. On a ſtatute, if the ſheriff return quod ef cli 
arus to a Rate, zeneficiatus nullum habens laicum feod', nec bona ne. 
talla, but that he is benefictatus in ſuch a dioceſe, th 
a writ of Sequeſtration ſhail go to the biſhop to f- 
queſter the profi:s, and to deliver them to the com- 

ſee until he be ſatisfied. 2 Rol. Abr. 474. 
Action on the If there be falſe return on a Fieri fac, the remedy 
— . _ is by action on the caſe. In a Feri ſac to the he 
K.. foe. en riff; of London, they return nulla bona, but thit k 
is clericus beneficiatus in Ely ; upon which a wrt i. 
. ſues to the biſhop of Ely, and he returns nulla bu 
eccleſiaſtica. If it be ſo that he hath a ſpiritual jj 
ing, the plaintiff may have action on the caſe agzinl 

the biſhop. Sid. 276. Cs 

| The party may aver the value of the goods great 
— 2 4 ot he B ſheriff is ho " 
Rep. 789. pl. 27. 821. pl. 32. | 
Upon a Fieri facias directed to a ſheriff, put th 
caſe there are goods, in which (as it often happen 
others claim a property; in this caſe, whetber k 
returns Neri feci, or Nulla bona, (and one he mil 
he will be liable to an action. But if it ſhall ay 
that he has acted fairly and indifferently, the if 
ſhall ſecure him whatever return he makes, and wit 
ther his return be true or falſe. 10 Mad. 53. 
If a man recover damages, and had execution If 
Pieri fac, and upon a Heri fac the ſheriff ſells Ut 
Upon ſele ofa term for years to a ſtranger, and after the judgmeal 
term only, re- is reverſed, he ſhall only be reſtored to the mdi 
_ to the mo- for which the term was ſold, which was by default 
25 of the party, and not of the term itſelf, becaule 
ſheriff had ſold this by command of the writ of fu 

fat. Dy. 363. 8 Co. 143. 5 Co. 90. l. 
Upon reverſal of So if the goods of a man outlawed be fold by K 
outlawry, ſheriff upon a Capias utlagatum, and after tie 
lawry is reverſed by writ of error, he ſhall le! 
ſtored to the goods themſelves, becauſe the ſhen 
was not compellable to ſell theſe goods, but aut 
keep them for the uſe of the King. 5 Ce. 9 
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But upon Fieri ſac, he ſhall have reſtitution only Only to the va · 
to the value. | wes 
1. Elſe none would buy. | | f 
2. By Heri fac, the ſheriff is compellable to levy wu lery the 
the debt upon the goods; one is comprul/zo, the other debt. 
volantas, 8 Co. 143. | 
If a man recover damages (as ſuppoſe in a writ of Z/:gie upon da- 
Cwwenant) againſt B. and had Elegit of his chattels, mages. 
and of the moiety of his lands; and the ſheriff upon 
this writ delivers a leaſe of years of land which B, 
had, to the value of 50/. part of the ſum recovered, 
and after B. reverſeth the judgment, he ſhall be 
reſtored to the term itſelf, and not to the value. 
For though the ſheriff might have ſold the term up- 
| on this writ, yet here is not any vendition to a 
ſtranger, but a delivery of a term to the party who 
recovers, by way of extent without any ſale, and 
therefore the owner ſhall be reſtored ; for the ſheriff The reaſon. 
is not bound by this writ to ſell the term, as in a 
Heri fac, ; 
9rere, for this is a fale, all the term being de- Ser. 
livered to the party according to the value in groſs, 
and not annual. Rol. Abr. 778. 2 | 
do if perſonal goods were delivered to the party To the goods ex- 
er rationabile pretium & extentum upon teverſal of tended. = 
the judgment, he ſhall be reſtored to the goods them- 
ſelves for the ſame reaſon. | 
Leſſee for 99 years, by his will deviſed his leaſe in A leaſe deviſed, 
theſe words, (viz. ) 7 deviſe my leaſe to my wife during 
ber life, and after her death, I will that it go to her 
children unpreferred, and made his wife executrix 
and died, The wife entered and married with J. S. 
and afterwards for 140 J. debt recoyered againſt J, 
on a Heri fac, the term was ſold by the ſheriff, The term bold, 
and afterwards the judgment was reverſed by writ Eu 
f Error, and awarded, quod omnia que amiſit ratione 
Pure reſtituantur. The wife (the executrix) died. judgment tever- 
T 1 iam, theſe points were reſolved: 1 5.3 ; 
- The executory deviſe of the leaſe, after the W 
"ey his wife, to the daughter (unpreferred) was nn, 


Bb 2 23. That 
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Not deftroyed, 2. That the ſale made by the ſheriff upon the Sci, 
fac, did not deſtroy the executory deviſe. 
Reftitution to 3. That ſale made of the term by the ſheriff flood 
Ss Cys good, although the judgment was reverſed; and the 
- plaintiff (the daughter) ſhall be reſtored to the vale 
of the term, but not to the term itſelf : and yet the 
vendee had an abſolute property in the term during 
the life of the wife. 8 Co. 96. 
| Reſtitution, and A judgment in D. being reverſed in B. R. a wit 
. of Nieden was awarded, and to inquire what 
, were the profits of the land recovered a tempor: ju 
dicii (viz.) 7 Aug. 19 Fac. And the inquiſition 
returned, that they amounted to 10 1. Per ar; 
The writ is ill, for it ought not to have been wht. 
the profits of the land amounted unto from the jud: 
ment, for the plaintiff is not to anſwer the profiy 
longer than from the time of the execution ſued, 
Then there was a new writ of R2/titution, which 
was, what profits of the land the plaintiff (who re- 
covered) had taken colore judicii predidli; which ws 
7 Aug, 1 9 Fac, and after the reverſal thereof, Cn, 
| ac. 5 
Where it ſhall be Fer underſtanding how the law is in this point 
13 you muſt obſerve a diverſity between the ſale of: 
Fi fa to him di- term on a Fieri fac', and Extent on an Elgit; for 
refted, to ſell a the Elegit is, Quia per ſacramentum 1 2 proburum, G. 
1 it ber rationabile pretium & extentum, That they 2 
praiſe the goods and chattels of the debtor, and e- 
tend his lands; and therefore if they are not appraiſe 
by the jurors he cannot ſell them, (as Dy. 100. ad 
ſo is 4 Co. 74. 4.) Execution by Elzgit ought to 
be per inguiſitionem, per Fr. Weſt. 2. c. 18. vlich 
faith, (per rationabile pretium) which exteds to chi 
tels, and per extentum, which refers to lands. I. 
Elegit the goods are to be delivered to the party 
rationabile pretium ; but in Fieri fac, the ſheriff muſt 
| ſel] the goods. Keb. Rep. 566. pl. 72. _ 
Difference be- In Elegit the term may not be extended, with! 
tween the extent ſhewing the certainty, of the commencement; ft 
24, aal Te by after the debt ſatisfied, the party is to have bis ti 
Fi fa' and remainder, But upon Fiers fac', the ſherif 70 | 


Chap. 3. Execution. 373 
el], and his return is general, quod fieri fect de bonts : 
et catallis, 4 Co. 74. @. 


term on Elagit, if he make particular recital, that in the fale of it. 
there be no miſtake, But a general recital is bet- 


ter; 285 
Ia Zjeciment it was found by ſpecial verdict, that verdi that in- 


| the ſheriff upon an Elæit impanelled a jury, who queſt on Zlegit | 


found that the defendant was poſſeſſed of a leaſe for —— 


100 years, which, begun at Mich. 2 & 3 Ph, & M. another, 
uli revera, as it was found, it begun Mich. 3 G4 of 
Ph, & M. cujus quidem H. flatum intereſſe & termi- 
num in tenementis prædictis prædict juratores appretia- 
um ad. $01. and the ſheriff ſold it to the leſſor of 
the plaintiff for 804. | 5 
No the inqueſt found one thing, and he ſells an- Sale void. 
other, (as this caſe was) and the ſale not being war- 
ranted by the inqueſt, is void. But had the inqueſt 
found he had been poſſeſſed of ſuch land generally for 
| the term of divers years to come, and they had ap- 
praiſed it for ſo much, without ſhewing the certain 
beginning or determination, it had been well enough; 
for they ſhall not be compelled to find a certainty, 
not haying means to be informed thereof: or if the 
| ſheriff ſells all ſuch intereſt which the defendant had 
in * ſame term, the ſale had been good. 5 Co, 
7 


4. öl. bw 

The inqueſt. on a Fieri fac found that the de- Site on F. fa, 
tendant was poſſeſſed of ſuch a term, and miſtook the and inqueſt miſ- 
date, and the ſheriff ſold it; the ſale was not good. — 2 
And on the new Fieri fac“, the court directed that 
it ſhould be found, that he was poſſeſſed of a leaſe 
for years generally, and yet continuing, and that he 
ſold it. Cro. El. 584. 5 Co. 74. 7 

and his wife, poſſeſſed of a term in right of Baron and Feme, 

the wite, as adminiſtratrix to C. M. being indebted, 
granted. it to B. to the uſe of M. and his wife for 
their lives, and afterwards to the\uſe of B. himſelf. 
IW. is ſued for this debt, and recovery againſt him, 
and a Fieri facias being awarded to the ſheriff, he 
for this debt of W. fold the term to the plaintiff. : 
er ur ; 1his grant of the term to the uſe of the What term not 
| 4 + grantor **adible, 


Now the ſheriff is to be careful in the ſale of a Recital of aterm 
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grantor himſelf is not void per fat. 1 H. », fy 
this grant is not to a void creditor : for the term is 
in right of the wife as adminiſtratrix, and if it ha 
ſo continued in the hands of V and had never been 
— this was not extendible for the debt of /// 
nd if . had it as executor himſelf, it was not ex. 
Fraud not to be tendible for his proper debt, and fraud ſhall not be 
ES. intended except exprefly found; therefore the ſale i 
401 5 od. Cro. El. 292. pl. 2. | | 
Officer firſt ſells W. had execution out of the King's Bench by Nini 
On Inns facias, of a term, which was ſold by the bailiff of 
on another. à liberty. After, upon another judgment the bailif 
2 delivers this term to another, pretending that the 
firſt judgment and execution was fraudulent, But 
per Cur', It is not well done; for he is not a judge 
of fraud, and the court will not allow ſuch pretence 
« to ſheriff and officers. Latch 53. 
Where ſale ſhalt If the ſheriff extend or ſell a leaſe, this ſale ſhall 
bind the king. bind the king (as to his debt) becauſe it is but a chat- 
tel, and there was no covin. 8 Co. 171. 
May ſel the Upon an execution againſt the huſband for his 
yew * debt, the ſheriff may ſell the wife's term during her 
Baron. : life. Os: Let: 351. 4. 2 | | 
Upon ſheriff's If a ſheriff on a Hi. fa. do fell a leaſe or term df 
ſale — — an houſe, he cannot, and muſt not put the perſon 
bring Jenes out of poſſeſſion, and the vendee in, but the vendee 
muſt bring his Eje&ment. 2 Show. Rep. 85. 
Whether E. fa, Plaintiff recovers a debt againſt the teſtator in 
Fans into B. R. the action was laid in London ; and after tht 
9 death of the teſtator, the plaintiff after judgment 
in Scire fac ſues a Neri fa“ at London, upon which 
the ſheriff returns Nulla bona, by which he fues 3 
Teftatum Fieri fac! to the ſheriff of Montgomery in 
Wales, directed to levy the monies recovered Dt 
Dauonit teſlatoris in manibus executoris. - » 
Sheriff not todiſ- The ſheriff by his return ought not to diſpute tht 
pure of tie court. juriſdiction of the court, to which he is a miniſter 
| | but if the court erroneouſly award proceſs which 
was not to be awarded, the ſheriff ought to o 
and execute it; but the party grieved may . 
this matter to the court, and pray that they . 
8 3 . W i ſuperſede 


374. 
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ſuperſede their erroneous proceſs, and ſo have re- 2 2 may 
medy. | £ 
Elgit lies into Wales, and ſo doth execution on a Flegir, Se. lies 
gatute Merchant, and that breve dom. regis non cur- into Wales, 
it in Malliam is intended of originals, not on judi- 
cials, 3 Keb. Rep. 170. pl. 6. Yaugh. 391. 2 
Mad, 11. Bulftr. 54. Cre. Fac. 484. pl. 1. 

A Capias on a Heri fac lieth into Wales. 3 Keb. 
Ry. 170. pl. 6. | 

t was the opinion formerly, that a Fizr: fac on So does Fi. fa. 
original judgment in B. R. doth not lie into Che/ter, 
WVals, &c. but as Dyer, the court ſhall ſend the re- 
cord and writ thither. And in action of debt there 
it may be; but it is granted every day in Lancaſter, 
Wales, &c. 2 Keb. Rep. 410. pl. 35. 

A writ of execution goes into Wales, and 27 H. Wales annexed to 
8. c. 26. makes this plain; for by it Wales and Egland. 
England are annexed. Plowd. 200. 

So does an extent, or Capias utlagat'. Godb, 214. 

l. 305. <1 
8 05 Certioraries for riots, &c. Cro. Jac. 484. 
pl, 1. 2 Rol. Rep. 28. Cro. Car. 331. Ventr. 
14b. fy : | 
So does a Ca. ſa. againſt the bail. 2 Bul/. 55. 

And a ſheriff fined for not executing it. bid, 

157. | 
And ſee the like on a Te/latum Fi, fa'. 2 Saund. 
+4 Fitly 18. Gro. Car. 34, 444. Cro. Jac. 


An Elegit will lie into ales, or county palatine, 
See 3 N. Abr. 5 22. pl. 17. | 
do a Scire fac” againſt the heir and tertenants, 
2 Med, 10. 
do a writ of error in real actions, &c. by fiat, 
28 H. 8. 14. 248. pl. 291. As in a writ of right. 
Gro, Car. 226. A Quod ie deforceat. Pb. 128. Sid. 
138. Lev. 105. 1 
Wo it ſeems to lie on an Ejectmant, or other mixt 
tion. Sed quere, Moor 24838. | 
In all caſes where the execution of 3 judgment, in The ſheriff to 
7 the demand is of a thing certain; if the ſhe- 3 
fill do this thing, hg is not any diſſciſor. But where his . 25 
B b 4 | the 


376 Execution. Chap. 
| the execution is in the generality, without ments | 
ing of any thing in particular, the ſheriff ogy Jan 


to make execution of the right thing at his own he the 
Direrfity. ril, otherwiſe he ſhall be a diſſeiſor; for he is bouy an) 
to take notice of it, and he had not any wanut ou 
from the court to make execution of any but h bor 
right thing. As if a man recover in Aſſize dimm the 


Houſes, and after the tenant reverſeth it in a writs wh 
error, and a writ of execution iſſues to the ſheif 
to put him in poſſeſſion of the houſes which he hal vel 
loſt by the judgment, although the tertenants ar 2 
ſtrangers to the recovery, and for this they out 
not to be oufted without Scire facias againſt then, 
yet if he do execution by putting them in poſſeſia 
by force of this writ, he ſhall not be any diſciſs, far 
for that he hath the direct authority of the cout | 
to do it. Compl. Sher. 262. 

So in judgment againſt the caſual ejeRor for ij and 
houſes, and on Habere facias poſſeſſionem the ſhelf me 
turns out theſe 47 tenants, and 80 other tenant, and 


Treſpaſs againſt without any proceſs or plea againſt them. Per Cw, wh 
— We will not grant any writ to ſuperſede the eu- * 


poſſeſſion. cution againſt the 80 tenants ; for if it ſhould be, 
it ought to be guia erronice, and there was not 200 
error in the proceedings againſt them, becauſe ther out 
was not any proceedings, but they did adviſe, tht 
every one ſhould bring treſpaſs againſt the ſerif 
| 2 Sid. 155. 
Caſe againſt the If the ſheriff do deliver poſſeſſion of more acts 
| _ Ro than are in the writ, this makes not the writ ert0- 
than are in the NEOUS; but in ſuch caſe action on the caſe lies againk hin 
writs the ſheriff for doing it; or an aſſize againſt him that 
hath the pofſeffion delivered to him for the ſurpli- 
ſage of the land. But if the writ of Hab. fac. . 
ſeff. to deliver poſſeſſion to the plaintiff of Jars 
recovered by him in Ejectment, contains more acts 
Diverſity. of land than were in the declaration, the writ is cl. 
roneous. Compl. Sher, 263. 8 5 
Right places. Treſpaſs lies againſt the ſheriff if he does not elt 
cute on the right places. Keb. Rep. 278. fl. 13 Wi" 
Yelv. 228, | 


I 
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If a man brings Ejectione firme of 40 acres of 
land, and recovers 30, and not the reſidue ; upon 
the writ of Execution the ſheriff may deliver to him 
any, viz, three or more in the name of all, with- Where poſſeſſian 
out ſetting out the land recovered by metes and — = | 
hounds, although the plaintiff had not recovered all or not. 
che acres whereof he had brought this action, and | 
whereof he had ſuppoſed the defendant tenant. 
But if a man be to be put in poſſeſſion of di- 
vers meſſuages upon a writ of execution, and the 
houſes are in poſſeſſion bf ſeveral men, he ought 
to go to every houſe particularly, and to deliver ſeiſin 
of it, and the delivery of ſeiſin of one in the name 
of all is not ſufficient ; but he ought to deliver Ple- 
nariam ſeifinam. Compl. Sher. 263. 
| In Formedon on nontenure of three meſſuages the Where the plain 
jury found he was tenant of one of the meſluages, _ to ſhew 
and not of the other ; the plaintiff may have judg- hrs — 
ment, and a writ to the ſheriff to deliver ſeiſin: 
and the plaintiff at his peril is to ſhew to the ſheriff 
what meſſuage it was the jury did intend ; for the 


jury is not tied to ſet bounds to it. Cre. El. 256. 
If a writ of Execution goes to the ſheriff, to put a Acres to be de- 
man in poſſeſſion of 20 acres of land, the ſheriff "ered according 


x 2 5 : : to th b 
ought to give him 20 acres in quantity, according to SIP 


the uſage of the country where it lies, and not ac- 
cording to the ſtatute. Dalt. 531. . 

If a man recovers rent or common, upon which of rent or com- 
a Writ iſſues to the ſheriff to put him in poſſeſſion, mon by parol. 
and the ſheriff comes upon the land, and delivers to 
dim ſeiſin of the rent or common by parol, that is 
Fell made, and the recoveror is in actual poſſeflion 
pt this. Dalt. 531. | | 
I the under-ſheriff delivers poſſeſſion riotouſly on Riotous poſſeſſi- 
xtent on a Statute- Merchant, and the ſheriff refuſerh 27, e er- he- 
o return any jury to inquire of the force, and 3 
v. 20 attorney of the Common Pleas, the court of 
ng's Bench, unleſs the cauſe were depending, can- 
ot take notice of the offence without an informa- 


A 2 Reb, Rep. 541. pl. 1. Ade. 462, pl. 


The 
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After poſfeſſion 


and oufter a new : 


action. 


the ſheriff, whether he will file or return it, or ny 


A new writ of 
execution. 


If the writ be not 
returned. 


Good without 
return. 


May not return 
another is te- 
nant. 


Return that ſome 
were concealed in 
the houſe, and 
expelled the 
plaintiff, See. 


New Hab. fac 


P 


ſelfonem. Rol. Rep. 35 3. pl. 2 


Execution. Chap, ;, 

The recoveror is put in poſſeſſion by Heber: fat 

poſſeſſionem, and the defendant ouſts him again; wh 
remedy ? oe f 

He cannot have a new writ of execution, bu 

is put to his new action, and the filing of th 

writ is not material; for it is within the election g 


But if the execution had not been fully made, in 
the execution of an houſe, ſome hid themſelves inte 
upper rooms, and when the ſheriff was gone, thy 
came down and oufted thoſe that the ſheriff had pu 
in poſſeſſion before; in ſuch caſe a new writ of I. 
cution was awarded. By the Chief Fuſtice; In th 
caſe of re-entry, the court may award an attach 
ment againſt him for contempt againſt the coun 
2 Brownl. 216, | | 

But in Peviſan and Travener*s caſe, the recover 
is put in poſſeflion by Hab fac poſſeſſionem, and the 
defendant ouſts him again; if the writ be not 
turned, the plaintiff ſhall have a new Hat far jj 


And if Hab' fac ſeiſinam be executed, it is gu 
without return; yet the court may command tle, 
ſheriff to return it. Rol. Rep. 77. | 

On Hahere fac ( ſeiſinam) the ſheriff cannot i 
turn, that another is tenant of the land by right, i 
that cannot come in iſſue between the demandai 
and him, and therefore he ought to execute the will 
6 Rep. 52. Boſwell's caſe. 

Upon Habere fac“ prſſeſſionem the ſheriff return 
that in the execution of the ſaid writ he came 
the houſe recovered, and removed out all the pt 
ſons he could find, and delivered to the plaintiff pol 
ſeſſion, and departed; and ſoon after three perſrh 
ſecretly lodged in the houſe, expelled the plnif 
On notice whereof he returned again to the bv 
to put the plaintiff in full poſſeſſion ; but the ol 
reſiſted him, ſo that without peril of his lite! 
could not do it. Leon. 145. pl. 202. 

On this return the court awarded a new 109 
tion. A writ of Habere fac' paſſeſſinnem was dir 1 
to the ſheriff; a writ of error was brought, 7 

Supercal 


hap. 13. Execution. 379 | 
verſedeas granted, directed to the ſheriff to ſtay 

Ccution : and the Superſedeas was ſhewed to the | 

riff as he was going to do execution; yet he re- Execution by the 

gel to obey it, and did execution notwithſtanding, — — . 

js is a great contempt in the ſheriff, and the court NY 


o WWcred a writ of reſtitution to be granted. 2 Bu//tr, 
i 4. | 

in The ſheriff, in caſes where land is recovered, is to 
he the party in poſſeſſion and ſeiſin by a twig, clod, 


| of an houſe by the key, &c. of rent by corn 
oraſs growing on the land, out of which the rent 
es. 6 Co. 52. | | 
It is no good return, that another is tenant of the 
d by right, or that he has nothing in the land, 
at returns he may make, or not. New Ret, Breu. 
o, Cc. 
Gifin of the land in one vill, in the name of all 
lands in three vills, is good. A 3 
n an Habere facias ſeiſinam in dower, the ſhe- H her _ 
w that U om ſeiſin of a third part, gy 18 
id ſhews it to the court) and that ſhe refuſed to : 
pt it of him; adjudged a good return, and no 
lere facias ſeiſinam de novo. Dy. 278. | 


Wh . . i That the 
ce up an Her facie (l nes, the lea Thr ery 


ed, that the party who ought to take the Seiſin 
ul f proſecutus breve, and ſeemed to be good, Kol. 


. 460. 

pon an Habere facias poſſeſſionem, the ſheriff re- Always ready, 
ns that he was always ready to deliver poſſeſſion, — 8 
that the plaintiff never came to receive it. 


If the roll be marked for a writ of error before What amounts 


[ak ution done, the ſheriff ſhall be excuſed for doing opens: 
deore a Superſedeas delivered, but this is ſufficient = 
kr ſuperſede the execution. Keb. 12. If a writ of Where writ o 
tik 


br de brought, and ſhewed to the attorney, if — 
cution proceed, a Super ſedeas quia erronice may co 
But in Nel's caſe, 2 Keb. 33. error brought 
| ſhewed to the attorney, is no good Super ſedeas, 


it be ſhewed to the clerk of the errors. = 


houk 
he's 


fe | 


1 the roll marked, or the writ delivered unto Not till roll | 
_ Eſpecially 4 


(ade 


380 | Exccution, Chap, I 
| eſpecially after the return of it. 3 Keb. Ry, 105 


5 7 85 
1 he party ought to take notice of a Naht 
upon the record, if it be entered, and if the yn 
takes out execution after the writ of error allo 
Contempt. it is à contempt, elſe not; and the attorney i y 
bound to view the record, if a writ of en} 
| brought, but may take out execution if there ho 
Superſed:as, or à Superſedeas, or notice given to the party. Sy, 10 
— It is the duty of the clerk of the errors to mat f 
roll, and not the attorney. Styles Rep. 159. My 
and Rule. A writ of error is duly purſued, thay 
the roll be not marked; and if neither the lf 
marked, nor notice given to the attorney of þ 
other ſide of the bringing the writ of error, if. 
| No contempt. party proceed to take out execution, it is no oy 
tempt to the court. | 

Where and when Marking the roll, paying fees for, or alloy 
— ranks by the Chief Juſtice of a writ of error, is no h 
x ſedeas, unleſs actually taken out before exccuty 
Per Twiſden, Error brought and ſhewed to the 
torney, is no Superſedeas until it be ſhewed 9 
clerk of the Errors, which is an allowance in out 
and therefore if execution be done before it yi 
lowed by the judge, or ſhewed to the clerk of 
Errors, it is well done, becauſe the attorney ol 
wiſe would never have it allowed, but only be 
to the attorney of the other ſide ; but if he evi 
and declare his intention to have it ſpeedily allo 
there execution is ſuperſeded in the mean time; 
yet if bail is not given according to the tub! 
; | Bail given in. execution may be well done; which the court c. 
Keb. Rep. 33. Pl. 89 
How formerly, Formerly (per Hale), if execution was gone 
9 before a writ of error delivered, or ſhewed 09 
party, it was not to be a Superſedeas, and by Ml 
ſhall not be a Super/edeas, unleſs ſhewed to the HMH 
ty, and muſt not forecloſe his fine in having I | 
lowed ; for if it be not allowed by the court n 
four days, it is no Superſedeas ; and a will of 1 
taker. out, if it be not ſhewed to the clerk ; |; 

2 ; 
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r ide, and allowed to the court, it is no Super- 
15 to the execution. Mod. Rep. 112. 
he ſheriff makes his warrant to a bailiff to take Time 2 the 2 
body of, &c. upon a Ca. ſa. and before the war- pare 1 
executed, the ſheriff receives a Super ſedeas, and arreſt. 
balliff having no notice proceeds; yet the arreſt 


ot lawful, but the bailiff is excuſable in treſpaſs, 


677. pl. 
3 dend a Super ſedeas, and doth not de- Outlawry after a 
r it to the ſheriff till after the fourth county day, A her n 
then he is outlawed, yet the outlawry is void. Tu 
V n. 73. Ca. ſa. was delivered to the ſheriff of 
at 11a clock, and a warrant thereupon made 
the bailiff, 4 hours after a Superſedeas comes to 
ſheriff, and a warrant upon this Superſedeas deli- 
d to the gaoler, to ſet the parties at liberty if they 
e priſoners, who upon it were diſcharged. Per 
'; The ſheriff hath done well, being the ſame 
it. Rep. 296. 
fi. fac to the ſheriff to levy the debt, and the upon a Fi. fr | 
ndant brought error, and had a Superſedeas; fo and part 
< money as the ſheriff had received before, fhall 
to ſatisfaction, and a Venditioni exponas ſhall iſſue 
dn it. Ielv. 6. 


tat a priſoner in execution may be difcharged Diſcharge of pri- 
parol of the plaintiff, and if the ſheriff detain ſoner by parol. 
after, falſe impriſonment lies. | 


| Certtorari delivered to the juſtices of the peace Upon a Circus. 
reſtitution awarded, and before it be executed 

the ſheriff, is not a Superſedeas to the ſheriff, un- 

the juſtices make a Superſededs upon it, which 


382 


der 


Audita querela is Audita querela is an equitable writ, and not tv 
an equitable writ. allowed without equity. | 


— GY 


. 4 


07. * FEY 
Upon an arreſt in So if the ſheriff arreſts one in execution, and dl 


Execution, 


Where two are 
bound, Sc. 


Where ſurpluſage A word that is ſurpluſage, ſhall not avoid d 


_ 
is Writ, 


_ *recovered againſt the plaintiff in debt, and that 
was taken by Cap. ad ſatisfaciend* at the ſuit of M 


On eſrape of teſ- 
tator's creditor, 


Taken away af- By the ſtat. 16 & 17 Car. 2. c. 8. perpetuati 


teflando, that | the' plaintiff eſcaped after the def 


Er ectt tio N . Chap. h 


if they do not, they are finable for the conte 
Me. 673 5 8 


I Fac. 2. c. 17. J. 5. all flays of executim i Sug 


ſedeas on writs of error after verdict, are taln 
but the other remains as it did. | 


If one in execution eſcape of his own wrong, ly 
ſhall never have Audita guerela to diſcharge bay lf 
and the gaoler may retake him; but if he «x 
with the conſent of the gaoler, the gaoler ca 
take him again; and if he do, the party ſhall lu 
an Audita querela, Cro, Car, 240, Ru. 4 


not return the writ, but ſuffers him to eſcape, 1 
upon the Alias capias he arreſts him again, Yui 
querela lies, Mo. 57. pl. 163. 

But where two were bound jointly and ferenily 
one was condemned and taken in execution, aſter i 
other was ſued, condemned and taken; the t 
eſcapes, the other ſhall not have Audita quertl, | 
there muſt be ſatisfaction in part. 5 Co. 67. 


writ; the Audita querela comprehended, that Al 


the ſheriff of G. who let him go at large, and! 
iſſue ypon the voluntary eſcape it was found for oö: 
plaintiff. © And it was moved, that the writ of 5 
dita querela was not good, for the words are, We. 
the plaintiff capt. fuit. virtute brevis noftri judial 
and this word judicialis is not in the Regilter, . 
only. brevis no/tri de capiends ; yet adjudged gu 

adlis querela on eſcape of the teſtator's crea 
and a recovery againſt the marſhal, Defendant * 


dant. recovered: againſt the marſhal, and the pla , 

did not pay the marſhal, abſue hoc that the mum 
ſatisfied and paid the teſtator. This caſe diffr fe 
1 2 


hap. 13. | Execution. 
1 others of eſcape by conſent of the gaoler, this 
ing not purely debt which goes over to execu- 
ors, but is grounded on a tort general by the death 
f the gaoler ; the court concluded, that recovery 
ginſt non-payment to the marſhal, was no diſcharge 
F the plaintiff in this Audita querela, But adjor- 
tur, to take iſſue on payment by the marſhal to 
» creditor, viz. the defendant's teſtator. 3 Keb. 
Nb. 763. pl. 54. N | | 
One was outlawed in debt, and taken upon the Outlawry pleaded 
apias and committed to the Fleet, and the warden to Audita guerela, 
\ffored him to go at large voluntarily; and after, poo "= 
e executor of the plaintiff in debt takes him in 
ecution gained upon a new writ, and upon this 
e brought Audita gquerela, and ſhews this matter, 
nd outlawry in the plaintiff in the Audita guerela 
as pleaded. Per Cur”; It is a good plea, becauſe 
his writ is not directly to reverſe the outlawry (as 
ror is) but is founded upon a tort, (/cil.) upon the where it is a 
ſcape, and not upon the record only; aliter in er- good plea. 
or or attainder. Outlawry is no plea; nor is there 
py difference as to this caſe, where the outlawry is 
t the ſuit of the defendant, or of a ſtranger, See 
ther good reaſons, Sid. 43. | w_ 
if upon Elzgit, the ſheriff takes an inquiſition, where upon an 
nd there are found ſeveral lands ſubject to the Elgir more than 
xtent, and found of the ſeveral values; and the à moiety is de- 
beriff returns he had delivered ſome of the ſaid ; 
Inds in particular for the moieties, where it ap- 
ars, that according to the values found an equal 
noiety is not delivered to the party who recovers, 
ut more than a moiety ; this is not void, nei- 
ber is it a Diſſeiſin by the entry, but only voidable 
y an Audita querela. | CE Y, 
f 4. recover againſt B. debt or damages, and Ancient demeſne 


f his land, which is Ancient demeſne, although it 

e admitted that this is not extendible, yet B. may 

ot avoid this by entry, without Audita querela, be- Audita querelai 

auſe the ſheriff had a warrant to deliver the moiety . | 

f half his land, and this was his land, Ergo not 

od, Hob, 47, Danv. Arr. 629. pl. 5, 660. pl. 
| 23. 


lit is granted to the ſheriff to extend the moiety lands extended. 


| Executfon. Chu, 
21. 3 Danv. Abr. 306. pl. 4. Brownl, 244 J 
211. pl. 1 
The nature of Elegit is 2 judicial writ given the /latut 77 
an Elegir, as to c. 18. either upon a recovery be e y tt 


or upon a recognizance in any court. By this vr 
the ſheriff ſhall deliver to the plaintiff, 45 a 


_ debitoris (exceptis bobus & afris carruce) & edit. 
tem terrarum, and this muſt be done by inqueſt tale 
by the ſheriff, for the valution of the goods a 3 
lands ought to be firſt found by the inquiſition of 2 
jury. . 2. c. 18. gives the Elegit, fo that in En 
the ſheriff may take in execution the moiety of th 
land of the conifor, &c. and all his goods and chit. 
tels (except as aforeſaid), and was to deliver then 
to the coniſee, or he who recovers, upon a reaſon 
able extent or price, until the debt be ſatisfied, r 
the ſheriff ſhall deliver him the ſeiſin of the land 
and he is called tenant by Elegit, and ſhall dow 
. _ waſte. 3 Co. 12. 4 Co. 4. | 

As to goods, The Elezgit as to goods, is in effect but a Fi 
fac; and therefore if there be no lands, and exec 
tion be upon goods, and they are not ſufficient, k 
may have a Capias; aliter if lands be extended. 

Upon Nibil the One prayed to have an Elegit, and the ſheriff 6 th 

r have turned he had no lands, and he prayed a Capias, bit | 

the court granted not; the cauſe is the entry in tht 
roll is, that he hath choſen the execution of tle. 
- moiety of the lands which he muſt ſtand to, 13 If 
3. But the law now is not fo, for if the ſhelf 
return #11, the party may have a Capias. Hub. 5}, 
Leaſes for year: All the goods and chattels, in which are include 
leaſes for years, ſhall be extended, (except oxen an 
| beaſts of the plow) the moiety of the lands. 
A Ren- ſeck. A Kent. ſect, where there is not any reverfn 
cannot be delivered ut liberum tenementum. Cro. Ell 
| 656. pl. 20. | — 

Fee-farm rents, Fee-farm' rents are extendible upon an Elgit, and 

| | yet the words of the ſtatute, which give the ſheriff eltby 

authority, are only land, medietatem terre. 414. lo 

Mod. 526 | 1 

Since the ſtatute of Quia emptores terra um, if tur 
man gives land in fee, reſerving a rent, it 153 * ole 


— 


R 385. 
ck in a ſubject, becauſe a tenure cannot be created 
t this day, and every fee-farm rent, when granted 
y the King, becomes rent-ſeck, and therefore not 
o be extended. Arg. 9 Mad. 72. 3 5 

Annuity certain is extendible by Elegit. Cro. Zac. annuity. 

„ pl. 10. 
* in Ancient demeſne may be delivered in exe- Ancient demeſne, 
tion. by the ſheriff by force of an Elzgit out of the 
Ling's court, for the land itſelf was never put in 
lea directly in the King's court. 5 Co. 105, Hob. 

J. pl. 53- Brownl. 235. Mo, 211. pl. 351, 

If the lands deſcend to an infant, the ſheriff ſhall infant. 
eaſe to extend. 55 e 

Neither are intailed lands in the hands of an heir Intailed lands. 
nendible upon an Elegit or ſtatute. Cro. Jac. 85. 

If the inquiſition in Elægit be void in any part, it Inquiſition void 
void in the whole, and the whole muſt be quaſhed; in end N 
d not quoad that only; ſo if more than a moiety 

delivered on the Elgit, it is void for the whole. 

Keb. Rep. 582. pl. 119. Sid. g1. BED 

It was moved in the ſaid caſe of Harris, to quaſh Quaſhing Eli. 

inquiſition of Elegit upon judgment in B. R. be- 

uſe it appears not in what county the lands ex- 

nded were; but Monmouth being in the margent, 

pd directed to the ſheriff there, and the return 

ade by him, it ſhall be intended in Monmouth. 2 
iir, ‚ is” 

Upon a writ of Extendi facias upon a ſtatute, if The jury cannot 
te ſheriff impanel a jury, and they deliver the ver- _ verdict ia 
> to the ſheriff in writing, they may after make * 

more formal, but cannot alter it in ſubſtance; for 

ls 2 compleat verdi& by delivery of it to the ſhe- 

iff, 2 Kol. Abr. 712, | 

Eleyit recites the judgment, quod elegit execuiionem Elegit vitious 

the goods, and of a moiety of the lands; and the upon omiſſivn, 
wit waz, Leo tibi præcipimus quod bona & catalla of 

de defendant's, que habuit die judicii prædicti redditi 

elberari . „omitting theſe words, & medietatem 


rarum & tenementorum prædicꝰ, tenend. the ſaid 


oods and moiety of the lands, quouſue debitum le- 
tur, by virtue whereof the ſheriff delivered the 
Pe in execution. Per Cur”: This ſhall not be 

> C< _ - amended, 


OOO err — 2 — — a WIS. — 


— y 


Amendment, amended, and he ought to have a new Elgit; u 
1 * cauſe the inquiſition was taken without warrant, th 
ſheriff having no warrant to extend thoſe ag 

Cro. Car. 102, 5 
Two inquifition Two inquiſitions, taken at ſeveral days by fey 
1 Rat, mer juries upon one Statute Merchant, were adjuda 
naught ; one was taken of the land, and the of 
for the lands and goods. Brownl. 38. 
Tue ſheriff not Leſſee had a leaſe of the value of 100 J. andy 
1 « the T:/?e of the Elegit, and before the der f y 
value than the executed the Elegit, aſſigns his. term to one, h 
Jury find it. aſſigns it over to the plaintiff in the Scire fat; ul 
afterwards the ſheriff executes the Elegit, and 4 
vers the leaſe to the plaintiff, tenend', Gt. for th 
ſatisfaction of the debt, which came but to 44. by 
84. Per Cur; The ſheriff could not deliver th 
leaſe at another value than what the jury had foul 
Sele by the he- it at. And the ſale made by the ſheriff is a fin 
1 as + ag as if it had been made in open market, and il th 
bs goods and chattels are bound after the Tz of th 
Elæit, and cannot be ſoſd by the owner ain 
Brotunl. 38. ee e 
Upon Elis there needs no Lierate ; aliir mn 
| | 4 Karate, Ar. 117, "ol 
The ſheriff oſet In every Elegit the ſheriff muſt return al f 
Kindly, out the moiety diſtinctly, unleſs they be tenant 
common, and in that caſe he muſt return the 

cial matter. Brownl. 38. See Con. 217, | 

Sale or Eren of On inquiſition of a leaſe which is but a cut 
| y ny _ the ſherif may ſell it as goods; but if he exten 
there ſhall be no other benefit than ag of a commu 

ER» OE I i... 


On the ſecond Two perſons recovered ſeverally againſt one i 
legit, the ſheriff debt: he who bad the firſt judgment ſued fir a 
egit, and the ſheriff prayed the advice of the co 


Two Elgin, and ˖ gments in debt h 
—— 22 in 2 bod 
extended by * f 
them. 
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hap: 3. Executlon. 387 
gement, vis. two Elggiti; by one he has ons 
viety of H.'s lands, by the other the other moiety : 
en proceſs iſſued out of the Excheguty for the debt 
ned to the King. Per Cur? it was reſolved, 
1. This ſubject's title is prior to the King's, and 
E King is bound by the ſtat. of 33 H. 8. 
2. The two Extents are well executed; becauſe 
th judgments are in one and the fame term, and 
priority between them. Hardr. 23. | | 
Actual poſſeſſion ought not to be delivered on Adual poſſefſion 
Wii, the ſheriff ought only to deliver ſeizure to pot fo be deli. 
be the plaintiff to maintain an Ejectment, and onty to enable an 
Wl: tenant may plead on the Ejecsment, elſe the te- Ejeftment, 
at would be turned out unheard, and be remedi- 
ö; yet if actual poſſeſſion be delivered, it is reme- 
6. 3 Keb. Rep. 243. pl. 67. . 
In Elgit the ſheriff ought to deliver the moiety The moiety to k 
wetes and bounds. Hut. 19. delivered by 
Ir the land be firſt executed upon a /atite, and pos, 
erwards an Elzgit upon a judgment obtained be- 
e the acknowledging of the ſtatute come alſo to 
ſheriff, the moiety of the land extended ſhall be 
wered to the plaintiff - upon the judgment. 
nl. 30. | 2 
ne the practice of attornies in not awarding 
zit on the roll. Comb, 232. | | 
f man ſue an E/:2it upon a recovery, and the Ca. Ja. after af 
fif return, that he made partition of the lands £2" 
the defendant by twelve jurors; but he could 
deliver the moiety to the parties according to 
writ, becauſe all the land was extended to an- 
r upon'a ſtatute: He may after have a Ca“ /a), 
this return is all one with a Nihil returned. 
„Elz. 160. pl. 50. Hob. 57. Leon. 176. pl. 


.. 7 EE YAH 


— 


ty 10 


mr one pray an Elgir, and this entered on record Recerd renioved 
, and takes out the writ ; and before the before the return. 

im of it the record is removed into the Xing“ 

here the judgment is affirmed within the 

* — after it is affirmed to the court, that the 

ne had returned his writ in Banco; yet the plain- 

a my daye a Capias, for that this allegation dorh 

Dee 2 not 
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389 Execution; Chap. ij 
not appear to the court; and now it is impoſlib 
can be returned here, and ſo it is ſtronger than i; 
| Nihil had been returned. See 2 R. Raym. 1451, 
What return, *T was queried, if upon Elegit the ſheriff ought y 
— return the extent; and alſo that he hath delive 
the lands. And, per cur', Elegit needs not be . 
turned. Therefore if the ſheriff by force of an Il. 
git delivers to the party the moiety of the land 
the defendant, and does not ieturn the writ; if nou 
the plaintiff will bring action of debt de novo, the d. 
fendant may plead in bar the execution aforcll 
though the writ of execution was not return, 
: Lon, 2560... | 
On an Elegit, if the ſheriff deliver more thay 
moiety, the execution is void. 2 Salk, 564, 1. 
K, Kay 719. CM 5 
Extent by, bailif The ſheriff returns upon Elegit, that the pay 
of a liberty. had not any lands, but only within the liberty off 
Edmundſbury, and that F. S. bailiff there, hath th 
execution and return of all writs, who inquired a 
returned an Extent by inquiſition, and that the bil 
delivered the moiety to the party, and the plainif 
virtue of that Extent entered. 11 bal 
Per cur' + 1. The bailiff may make ſuch icqui 
tion by warrant from the ſheriff. TEL 
2. When a jury by the inquiſition find the ff 
and value of the lands, the jurY ſhall extend li 
land; and the bailiff in a franchiſe, and the li - 
The chf to Where there is none, ſhall deliver the moieties i 
delire he moi- not the jury. Cro. Car. 319. pl. 13. . 
eties, and not tde On an Elegit, averring no goods were {eitch, 
aig hath been held no Scire ſacias lieth ; but upon l 
fac“ bare ſeizure is an execution. 2 Keb. Ng. IN 
pl. 27. 821. pl. 32. 4 65 
Return, where It was ſound by inquiſit ion on Elgit, that ibe l 
there otherlands, fendant was ſeized of the moiety of a meſluage 


. lande for Lie, and other lands in the right We, 
wife; the ſheriff returns, Quad virtute brew? 
deliberari feci medietatem omnium præmiſſorum, 4; 


cet, medietatem medietatis untus meſſuagit nec 
pomar necnm unum clauſum. The Elegit WET 
the return is not good; the ſneriff ought 40! 


deli 


hs 


hap, 13, Execution. 
1.ljvered to him the moiety of the lands jointly, ſo 
hat the tenant by Elegit may be tenant in common 
fa fourth part with the jointenants. ' But by this 
telivery in ſeveralty, be had in effect but the eighth 
bart; for the other jointenant may occupy the land 
lelivered with him in common: if it had been du- 

HY pomartorum, it had been good. And he can- 

ot have a new-Elzg:t properly, but the plaintiff ſhall New Elgit. 
nike a ſurmiſe that the ſheriff male ſuggeſſit in the | 
xecution of the Elegit, and then he ſhall have a 
ew one at his peril. Latch 77. 5 

An Extent upon a ſtatute- merchant. The plain- coniſor keeps 
if put the ooniſee in poſſeſſion of parcel of an houſe the poſſeſſion of 
nd lands, and ſuffered the coniſor to continue in * 
he reſt of the houſe, by reaſon whereof the coniſor 
Leot the poſſeſſion of the whole, and held the coniſee 
put, The coniſee, to the intent he might have a 
ull and perfect poſſeſſion of the whole, cauſed the 
heriff that he did not return the writ of Extent, on 
which it is entred on the roll, Quod vicecomes nihil 
nde fecit nec miſit breue; an Alias breve extendi fa - An, Alias extendi 
in may well be awarded. And the ſheriff cannot _ 
ſeturn, that the land was formerly extended by the Where it may 
ld ſheriff, becauſe by the entry upon the roll it = "my ga, 
appears that no execution was done; but if the entry th — py 
e not, the ſame is an execution for the party, though 
It be not returned. 2 Leon. 12. pl. 20. 

After one Elegit, returned, they cannot have an- NewElegit with- 
dther Elzgit without continuances. But per cur? : The out continuan- 
ourſe is not to make continuances in the roll, but 
awards ſeverally. And per car” : If nihil be returned, 
be may have a new Elegit; but if an acre be re- 
urned, he can have no other. Keb. Rep. g1. pl, 

74. | | | 
Sheriff takes i. quiſition upon Elegit, the plain- Entry before re- 
if may enter immediately before the return of it, tun. 
val. Abr, 738. | 
| The ſheriff returns Nihil as to goods and chattels Upon a Nibil, 
in the firſt Zlegit, yet on the ſecond Elegit a leaſe | 
por years was taken in execution, though the ſug- 
ecltion for the ſecond writ was of lands, and nothing 
ol Chattels, Ae. 344. pl. 
| e Upon 


399 | Execution. Chap. 13 
Return muſt de Upon Elegit the ſheriff returned, that he had de. Ib. 
og an inqulßtion. 1;vered to the plaintiff goods and chattels of the ch 
; fendant's ad valentiam 200. per rationabil: pretiq, 
1 and ſhewed what the goods were in certain; audi. 
| fo that he had delivered 20 acres of land of the & 
fendant's, gue eff medietas omnium terrarum ju n. 
tionabile extentum, but returned no inquiſition, fi 

per ſacramentum 12, c. Per cur: There 
to be inquiſition, and the ſheriff himſelf cannot a: 

tend it. Dy. 100. 

In congderation Plaintiff declares where the defendant had f 
he would Fut: goods of F. S. by virtue of an Elgit, ſued by th ir 


2 o- plaintiff, and delivered to the defendant, — deputy 


cure the goods to ſheriff, he in conſideration that the plaintiff, at th 
þe found, is not requeſt of the defendant, would proſecute anothe 
41 Blegit, and deliver to the defendant, and zulban 
ſome perſon to receive the goods to be found by th 

Inquiſition, and to deliver the goods to the per 

authorized, Per cur? The promiſe is not lauf; 

the ſeizing of the goods by the firſt Exit was 11 

good, for want of an inquiſition, and it differs fron 

a Fleri fac ſo that the defendant is a treſpaſſer a 

initio, and this promiſe is to make good his tort, 1. 

the ſheriff muſt return a jury differently, and tl 

— promiſe engageth him to the contrary ; and one pitt 

of the promiſe being unlawful, makes all viciou 

2 Jo. 24. Cart. 223, 

| Where dell bes A ew Elegit iſſued upon ſuggeſtion, that tie Ws: 
new Eig. party had other lands in the ſame county; for ie 
2 Rs appeared that one takes part of the land upon de e 
very of the ſheriff, and accepts it, he cannot alt ou 

take a new extent; and if he does, it is wholly 10h 

for then the record is ended, and the attornies d 

both parties are out of court: but if it is found tut 

he came into court, and ſurmiſed that the party hi 

other lands in the fame county, and prayed à if bat 

Elagit, he ſhall have it; for this is intended the fit in 

day of the Extent returned, and then it is reaſonable er. 

| he may have it, and pray a new Extent, for be nee ys 

accepted of the firſt. 1. 341. Cro. Eliz, 310. p, ( 

Where no re er- After a full and perfect execution had by E 


tent for new Ex- and returned of record, there ſhall never be an e de 
tene. . VC extent 


Php. 13. Execution. 5 391 
tent upon any eviction; but if the Extent be in- 

cient in law, there may go out a new Extent; 

 Elegit iſſued out a ainſt G. eſq; who at the time 

ſuing the writ was bardnet, it was inſufficient 

ice the ſtat. 23 H. 8. cap. 15 Co. Lit. 290, oc. . 
Ir more than a moiety be delivered upon the Elegit, — than 2 
is void for the whole „„ gi. 10” 

u. Abr. 594. pl. 21. . | 
The ſheriff may extend or ſell a leaſe, and this ſale How delivered. 
ul bind the King, becauſe but a chattel, and no 

win in the caſe, Judgment in debt againſt jointe- 

ant for life, who releaſeth to the other and dies. 

le plaintiff fues Zlegit. Per cur? : The releaſe, 

ing his own act, Thall not diſcharge his moiety of 

execution, for. by the acceptance of the releaſe 

has deprived himſelf of the jus accreſcendi. 7 Co. 


oy en. AS * eng I od 


> I > v 5 


A rent-leck (where there is not any rediſſeiſin) What hall be 
vnnot be delivered ut liberum tenementum, Oro. delivered. 
lz, 656. Annuity certain is extendible by Elegit. 

SE. | 
Where the theiiff extends, a manor by the name Manor, 
acres, land, meadow, wood, no advowſon paſleth, 


ö 


41 


pon recovery in C. B. againſt G. the plaintiff Grounded upon a 
ys Elgit to the ſheriff of London, where the action rum. 
as brought, and to the ſheriff of Lanca/ter (a3 the 

ij by Sci fac” directed to the chancellor of 


S => &-= 2.9 8... 0, 8 3 I 7 as 


Eligit immediately i 


392 Execution. —Chay,,, 


* term again; for the ſale and delivery of the lezte y 
* — the party himſelf on an Elzgit, is no (ale by fey 
or not, the writ, and it is in law but a bare deliver j 
: ſpecie, and upon reverſal ſhall be reſtored in ju; 
and doth not alter the property abſolutely, bu a. 
tends the goodneſs or illneſs of the execution, By 
if the ſale had been to a ſtranger for 100 l. thay 
the value had been 10007. yet upon reverſal he fil 
not have the term, but the money, for it is the fal 
of the party that he did not pay the judgment. y 
on ſale by Fi fac', the term ſhall never be reſto 
Cro. Jac. 246. Telv. 179. Yelv. 10. 
Sci? fag poſt an- If no return be upon Elgit, the party after th 
num & dien. year and day ſhall have a Sci fa", and after thy; 
| new Elegit. Mp. 24. pl. 8 3. ; | 
If goods be ſuf- If the goods and chattels of the King's debit 
ficient, the lands be ſufficient, and ſo can be made appear to the ſh 
are exempted, f a 

| riff, whereupon he may levy the King's debt, thn 
ought not the ſheriff to extend the lands of the debt 

| or his heir, or of any purchaſer, or tertenant. 
| The King to be If one extends a Statute flaple at the ſuit of 4. th 
pre erred. {ſheriff extends the lands, and takes the goods, al 
ſeizeth them into the hands of the King, but dx 
not make livery, and after a writ of Prerqgatie d 
the King iſſues out of the Exchequer, and command 
the ſheriff to levy the King's debt of B. (viz.) 100 
of the goods of the debtor, and if he had not fi 
ficient, then to extend his lands; and this is && 
vered to the ſheriff aſter the firſt Extent, but ti 
was not returned. The ſheriff in this caſe ougitit 
execute the Extent for the King's debt, becauſe tif 
Pr-perty of the property of the goods and lands were not in 4. K 
goods not in the fore they were delivered to him by a writ of Li 
e.. and the goods being ſeized. into the hands of 
PE King for the uſe of the party, were privileged il 
all other executions, but that of the King only, 
Rol. Abr. 158. Dy. 67. Hob. 339. | 
| Mere officer Where the officer without. any e a 7 

- converting goods rity ſhall levy any duty for the King, an a 
Me leon. chunt tr hs an in the Excheq'.r, or ol 
| wiſe pay the ſame to the King's uſe, there the of 


ane 
| cer ſeemerh chargeable but as a treſpalſer ; but 1 
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ſhall convert the ſame to his own proper uſe, it is | 


Fl 1 : nate ran” oth 
In If a man be bound in a ſtatute merchant, (and Execution Sta- 
ty, Joes not pay the debt at the day) execution thereof tute merchant. 
1 hall be done in this manner: The coniſee muſt 

Bit come to the mayor, or other officer, before whom 


he ſtatute was acknowledged, and pray him to cer- 


| | 9 
\ tify the ſame into the Chancery, under his ſeal, &c. 
dy ind if he will not certify it, then a writ of Certiorari 
9 muſt be ſued forth of Chancery, directed to the ſaid 


officer, to certify the acknowledgment of the ſaid 
ſtatute into the petty-bag office in Chancery, and up- 
on the certificate a writ of execution; ſcilicet, firſt, 
; Capias ſhall go out to the ſheriff againſt the body 
of the coniſor ( laicus fit); but the debtor, after 


bor be is taken, hath liberty given him (within a quar- 
ſhe ter of a year) to ſell his lands and goods to diſcharge 
then his debts; and if he do not agree for his ſaid debts 
bta within the next quarter, or if he cannot be found, 


then all his lands and goods upon Extend! facias ſhall 
be appraiſed by a jury, and ſhall be delivered to his 


ul creditors by a reaſonable time, to hold till the debt 
be fully paid: and yet the body of the debtor, if he 
be taken, ſhall remain in priſon until the debt and 
un mages be paid. And this writ may be returnable 


1001, into the C. B. or B. R. | 
fu Though it be within a franchiſe, the ſheriff is to Franchiſe, 
(iT execute it himſelf, 8 5 
i thi If the ſheriff return, that the debtor is a clerk, Chricus, 
e ben an Extent ſhall go out againſt his lands and | 
ſe tht goods only. | 1 , 

. b If the debtor find ſureties, they ſhall be ordered in guretics, 


nel things as the principal; ſcilicet, as to the arreſt 

ot their bodies, and delivery of their land and goods. 1 

feu be ſtatute ought to be ſhewed to the court where gtatute ſhewed. 

1. the Certiorari is returned, — 5 | 
The creditor, out of the profits of the land, is | | 

to = the debtor bread and water in priſon. | | 

| ak tatute laple is of two forts. _ | | | 

obo . Per fat. 26 Ed. 3. c. 9. & fc propriis dicitur, fun. 

c of and & acknowledged before the mayor of the ſtaple, 


2. Per 


| 2. Per ſtat; 23 H. 8. c. 6. before one of the chi 
Juſtices, or before the mayor and recorder of la 


A Statute apt muſt be certified in Chancen a 
Statute merchant, and on that certificate executin 
ſhall go preſently forth againſt the body (/ lic , 
and lands and goods of jo coniſor returnable iu 
Chancery, in the petty-bag office there, and not iny 
B. C. or B. R. * 1 Statute merchant. 2 

The ſheriff on this ſhall take the body of the c 
nifor, _ facramentum proborum, Cc. prelenth 
extend, and prize and ſeize into the King's hank 
his lands, goods, and chattels, and ſhall certify the 
appraiſement into Chancery. 

Upon which the coniſee ſhall have a Liberat: U 
the ſheriff, to deliver thefe lands and goods to the 
value of his debt, and ſhall not be delivered to hin 
by the ſheriff before the Liberate, 
By force of the writ on the Statute merchant, the! 
ſheriff may deliver the lands and goods preſently up 
on the extent to the party. But by the wiit « 
Statute flaple, or recognizance, in the nature of it 

de is to extend the lands and goods, and to ſe 
them into the hands of the King; but not to deliver 
ä them to the party without a Liberate. 4 
Difference be. The proceedings in a Statute merchant is a Capi, 
4 17g ro and if the ſheriff thereupon return a Cepi corpus, tie. 
merchaxtandSta- he ſhall remain in priſon a quarter of a year, wit- 
cate Hapla. in which time he may fell his goods and lands to 
pay his debts, and this by the expreſs words of tit 
ſtatute of 15 H. 7. c. 16. but if the ſheriff return, 
© Non off inventus, execution ſhall be granted of by 
1 lands and goods. a lah 14 
2 But in a Statute and recognizance, tbe il 
Fender rem®sy roceſs is to take his body, lands, and goods, al it 
one writ ; for this is by the expreſs words of tit 
ſtatute, and is a more ſpeedy remedy than the d 
| tte merchant. |" EC ed; 

Conifer dead, Now on a Statute ſtaple and recognizance, te 
| writ of execution, upon return of the.conifor dead, b 

| | is to extend the lands necnon catalla, which 52 
[- | the coniſor at the time of his death: and _— - * 


* 


12 of thele 
WIits. 
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conſtant courſe, as appears by records of Entente 
which are in the Rolls, . SY 
On extent of a Statute merchant, the ſheriff re- Nin ef inventus. 
turns, that the body cannot be found, and that he 
had extended the lands, and delivered them to the 
alaintiff, Reg. 1465. | : 
Ide bent may return Non ęſt inventys, nec habet 
ta nee terras : the ſheriff returned the coniſor mor- 
vw Dy. 299. 5 ; h 
Upon extent of a Statute merchant, or Staple, the Chrices, 
ſheriff may return, that the debtor is clerk, If he 
urn Tarde, or Mandavi ballivo libertatis, he ſhall 7arde. 
de puniſhed, | | 
Land in ancient demeſne ſhall be taken in ex- Ancieatdemeſae 
xcution on a ſtatute, but not copyhold lands. 4 land-. 
0, by. 5 Co. 105. 3 : 
Where the debt of the coniſor appeareth in the Fee-Gimple, 
eturn, there of neceſſity his ſeiſin muſt be found to | 
x of an eſtate in fee-ſimple only. Dy. 299. 
Execution upon recognizance. per ſtat. 32 H. 8, gccopnizance. 
. hath the effect of a Statute faple. | | 
Extent on a Statute merchant iſſued out againſt R. Rr turn inf. 
conifor ; the ſheriff returned, that the coniſor cient. 
vas poſſeſſed of divers goods, and ſeiſed of lands, 
phich he delivered to the coniſee, and that the co- 
ee accepted of the lands; and becauſe the ſheriff 
Id not return, that he had not any ether lands, Nils alis lu, 
hoods, or chattels, it was adjudged inſufficient, and&c. | 
new writ awarded; though ſome held it was well 
nough in the caſe of a coniſor, but not in the caſe 
Ha purchaſer, Brownl, > | | 
If the ſhe. iff do not return the Capias, or return Puniſhment of 
farde, or that he directed it to a bailiff of a fran-ſheriff. | 
iſe, he ſhall be puniſhed, and yield damages to the 
Pty grieved, according to the; ſtatute. of de Merca- 


ous, V. 2. C. 6 


Two inquiſitions taken at ſeveral days by ſeveral Tuo inquiſitions 
ties upon one Statute merchant, were adjudged en one ftatute. 
zucht; one was taken of the lands, and the other 
oc the lands and goods, Brotunl. 38. 

if another had theſe lands in execution by Elegit, If the lands bein 

s in by diſcent; in ſuch caſes the fheriff ſhall <#ecvtion. 
_ return 


396 > Execution. Chap, z. 
return the ſpecial matter, 7. e. in the firſt caſe, that 
| he hath extended the land of the defendant ; but he 
cannot deliver the ſame to the plaiatiff, for that an- 

Ie own other had the ſame in extent before. EY 
Qubering The ſheriff having an extent upon a ſtatute, may 
gather the goods all into one' place to be viewed and 
, appraiſed by the jurors, and he is not a treſpaſſer: 

Ae. 563. Pl. 1 8 
Scir foe, und al 2 * 1 in execution (on a Statute mer- 
g -** chant, e or recognizance, or upon recovery of 
3 debt and damages) are lawfully rechveres or evifted 
out of the poſſeſſion of the coniſee, before his debt 
and damages be fatisfied, he ſhall have Scire fac, Ee. 
and upon this a new writ of Execution or 2 
to levy the reſidue, per fiat. 32 H. 8. c. 1. Ce. 

| „ ” >. 44» , ; 
Returns on Scire Scire facias is a writ judicial, directed to the ſhe- 
a tiff, &c. and is uſually to warn a man to come and 
ſhew cauſe to the court, &c. why execution of a 
judgment ſhall not be done. But this writ ſhall not 
de granted before the year and day paſt, after judg- 
ment given. : | 

Return nota- Coniſor in a recognizance dies, Scire fac goes 
greeing with the againſt his executors, c. heredes terrarum, Ac. 
— ſheriff returns, that he had no executor ; & Stare 
fect W. H. filio & heredi prædilt. M. (le conifer.) 
This return agrees not with the writ, yet it may be 

good. 3 Co. 15. e e 


Sar rng. in Scire fuc on a recognizance in Chancery apainſt C. 
Casc. who was returned dead, then a ſecond Scire fac 


iſſued againſt the heir of C. and againſt the tenants 

of the lands of C. which he had tempore recognitionts 

vel poſtea, * The ſheriff returned C. tertenant, and 

omitted to return any thing againſt the heir. This 

is a non- return of the ſheriff, and not a miſ-return, 

| and is not aided” by any of the ſtatutes of 32 H. 8. 

Tbe beir muſt be or 18 Eliz. or 21 Fac. of Jeofails. It is error; 
Laenge: the tertenant, without tie heir, ought not t0 be 
on a recogni- charged: therefote the heir ought to be ſummoned, 

| ance, for the heir may have a releaſe to plead, or other 
matter to bar' the execution. Alſo if the heir be 

within age, the parol ſhall demur, and the E 


Chap. 13. Execution. 
hall bave advantage thereof. And a new Scire fac 
ſued ad informand* curiam; and the return was, 
that he had not any lands in his bailiwick that de- 
ended to his heir, nor any heir within his bailiwick : 
and good enough, though it had been better if he 
hal returned who was heir, and that he was warned, 
or that there was not any heir in the ſaid county. 
rn, Car. 295. pl. 4. II Vin. Abr. 19. pl. 18. 
Tube writ commands the ſheriff to give notice to Words of the 
the tertenants of the land in fee-ſimple, and the writ not anſwer- 
beriff returns not, that thoſe which he had not ins _ — 
returned were tenants of the land in fee-ſimple$ 
and ſo the words of the writ are not anſwered. 
\ Braunl, Rep. 145, 146. oy 
The ſheriff may return 24 tertenants of the whole, Somany tenants, 
and every tenant may plead in diſcharge of himſelf; 
or he may return, that each is tertenant of ſo man 
acres, . 2 Keb. Rep. 601. pl. 26. E 8 
Sire fac? to have execution on a recognizance. ; | 
93 returns the coniſor dead; = Scire — 
fa! iſſues againſt the tertenants of the coniſor, n 
which the ſheriff returns a Scire feci to W. and R. 
| tenants; and further, that there was no heir, nor 
any other tenants, quibus Scire fac poterit, & la 
- 2 Keb. Rep. 621. pl. 12. Gouldſb. 45. pl. 
dare facias againſt the heir and tertenants. The Nullus bera. ' 
„ ſheriff returns no heir, and the tertenants appear, 
& la form, ; | 
Sare facias to tertenants. The ſheriff returns Tenants ſum- 
they are ſummoned, Ia forme. 2 Saund. 6, 8, 232. moned. 
Seife fac ad audiend' errores muſt be delivered to Stire fac ad au- 
the ſneriff. Rol. Rep. 329. | d ere. 
If a ſpecial Scire facias do iſſue forth, a Nihil can - Special Scire fac 
not be returned upon it, for Nihil is a general return, ret'. 
and the writ is ſpecial. * 
The return of the ſecond Scire fac ought to bear Re. of the ſe- 


ate on the return. of the firſt Scire fac. dend Sire fa, 
Two Nihil returned, counter vail Scire oe" * W 


To Scire fac ſur recogniſans, ſheriff returns, that 
the defendant is dead. | | | 
2 Wah Scire 


= Exetution. Chap. 13 


5  Serre fac vid; tertenants. The ſheriff returns + 
N are ſummoned. 1 Saund, 8. Ray 


Return at 4d, Motion againſt under-ſheriff Greenzway, for not 
Pop. returning a Scirs facias; and it was infifted, that 
being returnable at a return day, and not at a day cer- 

tain, he need not return it till 4® die poſt, So the 

The manner of He which is ſued in a perſonal action, if he de 
— * the oute not appear on the mean proceſs, then the Exigent is 
directed to the ſheriff to call and proclaim him in 


| five county- court days, one after another, to anſwer 


che law; and when upon the Erigent the fheriff 

returns quod non comparuit, upon his return the plain- 

tiff ſhall have a Cap utlagatum againſt the defendant; 

bdaurt if the defendant appear upon the Zxigent, he 
| ſhall have a Super/edeas. bg 

Return reddidit. Where upon the Exigent the ſheriff returneth 

reddidit ſe, he muſt have the body in court at the day 

olf the return, except the party be fick, 

Coroners abſent, - The ſheriff may return the coroners were abſent. 

Bailiff of a fran- A Captas utlagutum is a Non omittas in itſelf, and 

chiſe cannot ex- therefore the bailifF of a liberty cannot execute a 


ccute it. Cap. utlagat; and if the party be in the hands of the 


| bailiff, the ſheriff may take him. 

Sheriff not to put If a Capias atlagatum' ilſues to the ſheriff to take 
the party out of the party, and to inquire what Jands and tenemehts 
be hady the ſheriff finds by inquiſition that he is 
feifed of many lands, and continues poſſeſſion in 
them, he cannot put the party out of poſſeſſion by 

force of that. Witch 78. 
Return ante the An outlawry returned in Londen in theſe words! 
— * Ad bufting. tentum in Guildhall civitatis London tal 
die A. B. exactus fuit & non cumparuit. This is ne 
_ _ __ good return, becauſe there are two huſtings in Lan- 


dun; one is de communibus placitis, and the other is 


de placitis terræ in ſuch caſe the return muſt be, 
dn hufting de communibus placitis. 

ars where ue The city of Nruich is within the county of NM. 

A ct ad fat. Alſo it is a county in itſelf, which may bold 

* plea; and therefore if a return be made in theſe 

words, Ad com? tentum apud Norwiewm in com Nofolc 

this-is not good, for that it may have two 7 

b ts, 


ments, (/c{icet) that tbe county which was held 

there was for the city, or for the county of Norfoll. 

But if the return be in theſe words, Ad comitatum 

Nirfole' tentum apud Norwicum in comm NorfolC, it 

ö good, for no it cannot be intended, but only 

that their county was held for the county of Norfolt, 

1H, 7. 10. 3. | | 

| "apy utlagat. the ſheriff returned, that the protection re · 
who was arrefted had a protection from a peer turned. 

of parliament, it is ill; and day was given to the 

ſerif to amend his return. Vinch 24. 


| Proclamation. was directed to the ſheriff of Che- Proclamatlonre- 


fir: againſt J. H. and the writ was returned, Tali turned. 
die ad comit” meum tent en le Shire- hall, &c. procla- 


naſimem fect ac ead. die ad general ſeſſion, &c. pro- 


hmationem feci; and this matter was pleaded in 
woidance of the outlawry to reverſe it, becauſe the 
tions were made one day, and the writ- 

ws, Tribus ſpectalibus diebus, fc, 

Per curiam - It is an ill return, and the ſheriff was 
amerced for it. Golaſb. 111. „ 

By the cuſtom of Landon the writ was directed to Loades, 
the ſheriff, of London, and not to the. coroner, (who 
Wed... it VV 

The return of the outlawry out of London in B. R. Return outlaw- 
K generally made without ſaying, per judicium cora- y. 
. 2 Rol. Abr. 806. 18 : 

Error to. reverſe an outlawry in the county of Error. 
Lanafter,. for that the ſheriff returned, Quod ad com 
loaftrig tent. ibid. where it ſhould have been, Ad 
am Lancaſtriæ tent. apud Lancaſter, or at ſome 5 
by place certain, and it was reverſed. 9 Co. 94. 5 
11 „„ | 
The Exigent was returned, Ad cam tent. apud Return Exigents 
afrum de Exon' prima exaftus ſuit, &c. and becauſe | 
was not ſet down in what county, it was held to 
le enoneous. One was returned outlawed, and for 
that it did not appear that it was per judicium co- 
"natorum, it was, reverſed, and that without any Reverſal. 


vit of error = "= 7 
is, Ida utlagat', coronator, Ac. 


The judgment | 
nl, 288, 
| The 
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400 | Execution. Chap. 13 
Ibe profits of lands of the perſons outlawed in 
perſonal actions, the ſheriff may ſeize without an 

| officer, and alſo the goods. Bo 

Outlawry re. No perſon outlawed in the King's Bench for any 

* cauſe, (treaſon and felony excepted) ſhall be com. 

pelled to appear in perſon, but may appear by at. 

torney, and reverſe the ſame without bail, excegt 

where ſpecial bail ſhall be ordered by the court.“ 

485 N. M. c. 18. ſe. 3. 2 Stra. 1178. 12 

So that a perſon outlawed (except as aforeſaid 

may now appear by attorney, and then ſome friend, 

or his ſaid attorney, muſt undertake to pay the fine 

and his fees, and then the outlawry may be reverſed. 

Reſcue returned. But tis held, that this act does not extend to a fe. 
cue returned, c. | „„ OL Tre 

No goods, C. No goods upon any tenements leaſed ſhall be 

ſhall be taken in taken by any execution, unleſs the party at whoſe 

execution, unleſs , . , $4 wa | 

the party, before {uit the execution is ſued out, ſhall, before the ft. 

removal thereof, moval of ſuch goods, pay to the landlord of the pre- 

n miſſes, or his bailiff, all money due for rent for the 


* 
* # & 


_ theadt, teftator, had rent due, and the goods of the tena 
were taken in execution, and the executor gave nth 
tice before the removal of the goods, and it wi 

: +++ determined by the court, that an executor ſhouf 
have the benefit of this act, as well as the lande 
'himfelf, for it is an intereſt veſted. Forteſc. Ms. 
CT ß T[r. wr 

| 353 were ieh m execution, and the mote 

levied, then adminiftration was taken to the lan 
lord, who died inteſtate, and the adminiſtrator mae |; 

the court to have à year's rent; but it was dete! 

nined, that as execution was executed, * ne 


— 


le. Forte Go Rep. 360. Stra. 97, 2 14. Gilb. Eg. 
BT” ab But Powrs J. e contra, who held 
that execution was not to be ſtayed unleſs there was 


that no goods, &c. ſhall be liable to any execution, 
anſeſs before the removal of them the party ſuing 
fall pay, &c. which words he held bound the goods 
with the rent arrear in reſpect of the party ſuing 3 
bthat though the ſheriff not having notice removed 


id) WY them, they continued bound in his hands, and upon 
nd, pplication the arrear ought to be paid by him, and 
fine that if they were ſold, and the money delivered to 
ſed, BM the party ſuing, he became chargeable with the ar- 


mar, (Juære, What temedy the landlord could have 
viinſt the party ſuing after execution perfectly exe- 
ted?) He alſo held that the adminiftration ſhould 
me relation to the death of the inteſtate, becauſe 
V the eccleſiaſtical law it is not to be granted with- 
n 14 days of an inteſtate's death; which the other 
tices denied, and ſaid that relations being fiftitious 
wht not to hold place againſt the rights of ſtran- 
re, It was agreed per tot. Cur*, That though the 


v olelndord be the only perſon mentioned, to whom the 
F once is to be paid by the party ſuing, executors and 
nent WWininiſfrators* being the perſons upon whom the 
0 eit to the arrears devolves are within the ſtatute; 


Ani 1 that Powrs's opinion ſeems to be better 
wunded than that of the other juſtices ;- for the 
tute was made for the benefit of the landlord only, 
ud with deſign to prefer his year's rent in arrear to 
de wei execution, and the words of the ſtatute, viz. 
wleſ: the party ſuing execution ſhall before the 
oval of the goods pay to the landlord, &c. then 
It party ſuing execution, paying to the landlord, 
, may proceed, &c, ſeem plainly to make it in- 
bent upon the party ſuing to take notice whe- 


U if by the removal of the goods without notice 
mah landlord {hall ' be excluded from demanding the 
i m arrear, the ſtatute will be almoſt ineffectual, 


ſtranger 


notice; but held that in this caſe the adminiſtrator 
uns intitled to it, becauſe the 8 Ann. chap. 17. ſays, 


&r there be a landlord, and what rent is arrear ; 


e the landlord cannot but be preſumed to be a 
D 4 
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.. TO ooo o—— oo 


402 Es 
ſtranger to the proceeding againſt his tenant, 
Vin. Abr. 133. in notes. | EO I 
Adminiftraor Caſe by the plaintiff as adminiſtrator of J. f. 
 vithin the aft. againſt the defendant as bailiff of the liberty of the 
dutchy of Lancaſter, for executing a Heri facias, and 
removing the goods off the premiſſes before the land. 
lord was paid a year's rent, purſuant to the abo 
ſtatute; the general ĩſſue pleaded, verdict and judy 
ment for the plaintiff; a writ of error brought, an 
upon the general errors being „the judgment 
of the Common Pleas was affirmed. Stra. 212. 1; 
Vin. Abr. 134. pl. 30. FA 
Landlord's rent Upon an execution againſt the defendant, the co 
to be paid with- was moved on behalf of Sadler the defendant's land 
4 lord, for a rule on the ſheriff, to levy and pay hi 


tion. 


Ground landlord Motion for a rule on the ſheriff to pay the grout 
cannot come in 
for rent on an 


execution againſt and againft whom an execution was ſued oil, 
a under leſſee. yo 


Have a year's 
rent on each. 


be ma e After the landlord had a year's rent paid out 


landlord cannot the execution money according to the above ffn 


. payable half-yearly, and at the end of the firſt l 
year under the af 


Execution; Chap. 1, 


CY man jt Sn CG r a0 


a year's rent; and the queſtion came upon thi 

hether the ſheriff was to have his poundage, a 
from whom? After ſeveral motions, the court mad 
a rule for him to pay the landlord without any & 
duction. Stra. 643. ; 


0 


landlord of an houſe, in which an under leſſee 


zz XY IT =-W —— > = 


r*'s rent purſuant to the above act; but it u 
Id, that this was not à caſe within the flatut 
which extends only to the immediate landlord, 
Stra. 787. | 


= 


28. ==" 


there came in another execution, and the ſheriff 
fuſing to levy him another year's rent, he mo- 
the court for a rule, but was denied; for the ins 
of the act was only to continue a lien as to one qt 
and to puniſh him for his /athes, if he let more 
in arrcear. If he had any ching to ſuppo his 
mand, he might bring an action againſt the et 
2 Stra. 1024. Andr. 219. # 
| Where land is let for a year, and afterwats 
will for leſs rent than before, and both rents 


I SSESS 


— 


—_ 
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demiſe, an execution coy 


” 


Chap. 13. Erecutfon, „ 
landlord js intitled only to the two laſt balf-year's 

re Andr. 218. 85 FRY. / | 
Where land is let for a year, and then part there- 
of at will, and an execution comes, the landlord is 
1 intitled to any part of the firſt year's rent. Andr. 

10 There is a proviſo in the above act of 8 Ann. This act not to 
tht nothing in the act contained ſhall extend, or be binder the queen, 
conſtrued to extend, to let, hinder, or prejudice her — 5 — 
majeſty, her heirs, or ſucceſſors ; but that it ſhall &:. due to the 
ind may be lawful for her majeſty, her heirs and crown. 
| ſucceſſors to levy, recover, and ſeize ſuch debts, 
uu £065, penalties, and forfeitures, in the ſame manner 
vif the act had never been made; any thing, &c.” 
dat, 8 Fun, c. 14. ſect. 8. | 
Sutberby was outlawed, and an Extent iſſued, and Landlord not re- 
n inquiſition was taken thereupon, and his houſe 2 _— N 
ui goods ſeized by virtue thereof. E2chivs the land- pon an out- 
bid moved upon the ſtatute of 8 Ann. to have the lawry. 
pol delivered to him, ſuggeſting that they had been 
Wtrained by him for rent three days before the Ex- 
out, WW It was held, that not the party, but the King, 

u only concerned in the outlawry, and the land- 
uu be ang not relie ved upon the motion. Bunb. 5. 

5, The Game motion was made in Mich. term. 
| 1717. but defendant was not relieved. bid. A note 
| out of une reporter. ; 
An Extent bearing date the 4th of November, iſ. Extent coming 
woo xuiolt Dale, by virtue of which, corn and hay after 4iftreſs for 
| u ſeined 3 but Aitebell the landlord having di- ar rome py 
e inbe Mane the ſame for rent the 29th of O#ober before, contempt to op- 
Bled to let it go; upon which an attachment was P* it. 
nore moved for againſt Mitabull, the goods not having 
TT AV within five days, purſuant to the ſtatute of 

. & M. fe. 1. c. 5. no property was deveſted 
I the diſtreſs, and they were in the landlord's hands 
Wy by way of pledge: but an attachment was re- 


wars | 
rents 0 for the reaſons in the report. Bunb. 42. See 
firſt b 67. Rel. Air. 67 3. pl. 8. Ney 119. Vent. 35. 


; «Car, 148. 2 Saund. 47. 3 - 

| Ton the 12th of February 1728. an Extent iſſued Extent aping 

uk Prichard, tenant of Sambrook ; the 22d of **2ant, landlord. 
„ 0 


404 Execution, Chap. 13. 
1 — 1729. Sambrook diſtrains for rent; goth of 
2 rent 


1 1729. the inquiſition finds the goods then in 
the poſſeſſion of Pritchard, Note; The Extent was 
not executed till the 23d of April, the day after the 
diftreſs. Motion that Sambrook might have the he. 
nefit of the ſtatute 8 Ann, for his rent, notwith- 

« ftanding the Extent; but denied. Bunb. 269. 0 
345- I 

For more of Erecution, ſee L. C. B. Gil? 

Law of Executions, | = ee 


HA XIV; 

Reſcue. 

If reſcue in the = the arreſting the party is reſcued, be it on exe- 
arreſting. . cution or mean proceſs, no action for this les 
e againſt the ſheriff: and if the priſoner be arreſted on 

If in bringing to meſne proceſs, and as he is bringing to the gaol te 
gaol on mean is reſcued, no action lies againſt the ſheriff, for the 
proceſs, ſheriff cannot be ſuppoſed to have the Poſſe cmi 
tus upon every mean proceſs ; aliter if it be up 

| If brought to the execution, there Caveat vicecomes. But if he bear 
gol. reſted upon mean proceſs, and brought to the gad, 
then it is no good return for him to ſay, the gu 


' 


was broken, and ſo he was taken from him. And 


therefore action on the caſe was brought againſt the be 
ſheriff of London and Middleſex on eſcape; te un 


. plead they have taken the party on a Latitut, u on 

that in bringing him from //ington to the gaol, rf 

cous was made of him from them, and fo retui! 

the reſcous, 2 Bult. 198. Cro. Fac. 419. 1 

852. Cre. El. 868. Ny 40. Rol. Rep. . 

| Rol. Abr. 98. Popb. 192, pers OY 

Reſcous in bring - Per Cur”; The plea and return is good, - notwili 

mm ſtanding Maldoe and Lambert's cafe, 44 Elia. J. 
and that. upon the former differences; and the dil 

| rence between meſne proceſs and execution w 

forced in this caſe, If the ſheriff takes 2 
1 | 322 | | 1 Ven; EX N 
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execution for debt, and after he ſuffers him to eſcape, Difference be- 
the debt is gone, and the proceſs ferved ; therefore — 1 
in ſuch caſe, if he ſhould not have his remedy by cution. ; 
way of action againſt the ſheriff, he ſhould be with- 
out remedy ; but not ſo in mean proceſs, for there 
the party may be taken again. See 6 Mod. 141. bs 
Action of debt lies againſt the ſheriff upon a Cap' casi corpus and 
returned) Od cepit corpus, and he was reſcued, 2 reſcue. 
Nl. Rep. 57, 58. „ 
No Reſcous can be on a Heri fac for goods, but Not on Fieri fac. 
in ſuch caſe the party ſhall have action on the caſe: 
and a Reſcous lies only on a Capias which lies againſt 
the perſon, and Cro. Car. 515. Shy and Finch's caſe, 
which is full as to the point, and was as follows. 
Lit, Rep. 297. Hethy 145. 5 
dire fac was brought againſt Finch, ſheriff of That he — 
Glue, for that the plaintiff having brought a Heri futn 890ts tt 
fa! directed to Finch, he returned that he had taken 88 
goods into his hands to the value of 72 J. and had 
fold as much of them as amounted to 11. and the 
relidue remained pro defectu emptorum till ſuch a day, 
at which time he putting them to ſale, they were 


ted from him; upon which return the Scire fac And part was | 
ms brought to ſhew cauſe, why the remaining debt fac ** 


| ſale, 
ſhould-not-be levied on his goods: to this the defen- 


dnt demurs. All agreed that the return is not good: 
but the queſtion was, whether he hath charged him- 
ſelf: by this writ. Cro. Car. 515. Saund. 340, 
343. 2 Keb. Rep. 789. pl. 27. 821. pl. 32. 

And per Cur”; He is chargeable by this return, If Where the ſhe- 
te had returned only Od remanent pro deſectu empto- = — by 
rum, therein had he done his office, and in ſuch caſe his return. 

0 the election of a new ſheriff, a Di/tringas vicecom 

ſhall iſſue to ſell the goods, and to deliver the mo- 

a to the new ſheriff. But when he ſaith further, 

tat they were reſcued out of his hands, therein he 

bh miſdemeaned himſelf: and by Dodderidge, the Vend' epo. 
beiff nath charged himſelf by this return, as well | 
"regard of his miſdemeanor, as alſo' that he hath 

ls remedy over againſt the reſcouſſers; nor can the 

wukt award a writ of Vendit' exponas, becauſe it is 

Raſt his return. But if it be objected, that per- 
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haps he had ſeized the goods again, ſo as he ma | 
them on a PFendit' exponas, if ſo, then he _— = 

Fle; oy pleaded it to the Scire fac, and it had been 

If ation againft It was 2 great queſtion, if one ſhould have ac. 

the parties that tion againſt the parties that reſcued ? Three juc 

iis were of opinion he ſhould, though it was well ob. 
jected, if he ſhall have action againft the party, be 
Wal alſo have action againſt the ſheriff, and ſo be 
twice ſatisfied ; and the ſheriff ſhall have adlion 
againſt the party, and ſo he ſhall be twice charged. 

- "Eleftion of ae- By Richard/on, a man in ſome cafes ſhall have 

tion. election of action, and both are but to recover d. 
| mages; a man had an execution againſt one, another 
ſaw the man and conveyed him out of fight ; adio 

on the caſe lies againſt him, and perhaps the [herif i 

dead, and he ſhall have no remedy, | 

y ad idem: The law gives a man remei 

againſt che party that doth the wrong. If an aftin 

on the caſe will lie for hindering a ſheriff in exeti- 
ting of his office, à fertiori when it is actually dots, 
and he is reborn out of cuſtody, 

Actian will lie. Cre. ad idem; That the action will lie; there is 
a miſchief on both ſides z the defendant may + 
twice charged, and the plaintiff may loſe his debt; 
and if the ſheriff brings the action, he may pled 
the fecovery by the plaintiff, When the ſherif k 
made his return of the Reſcaus, there is no remed 
againſt him; and if the party taken be reſcued be 
fore he be brought to the gaol, there is no remed 
againſt the executors of the ſheriff, If debt it 
brought againſt the ſheriff, and in that a recovey, 
the plaintiff ſhall never take the defendant again; 
and fo if he bring action againſt the party and nee 
vers, the ſheriff may plead that; and F. N B. U 
is doubtful, _ 

Terme, and Hutton contra; That the action doth not lie. I. 

9 difference is good where a man is arrefted upon mar 
proceſs and reſcued, and after becomes nonſo\venl 
ſo that they who reſcued him are the cauſe of ti 
loſs of my debt, it is a wrong upon which be m 
be indicted, yet the party ſhall not bare tert 


: 
15 
U * 
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ſell zzinſt him, becauſe he may proceed, Teluerton of 

% de fame opinion, and agreed the difference. | 
een By Hutton; Upon mean proceſs the ſheriff never Sheriff has ne 


had er for the Reſcous, but he ſhall return the _—_— mean 
Nn; but upon execution he ſhall not return? 
the Reſcous, but have an action, and the party is not 
judiced, for he ſhall have an action againſt the 
dei, though in judgment of law the party is 
10 


e. . | 

The reſcouſer ſhall be doubly puniſhed, by the Where the ref- 
King, and by the party; upon the return of the ſhe- Jonge Hall 
if Je ſhall be ped” to the King, and attachment * 
full 7 out againft him, and party ſhall have 
4 writ of Reſcaus againſt him, and ſo ſhall the ſhe- 
if too, 6 "Y ; 
Action on the caſe lies againſt the Party that reſ- Caſe againſt the 

$, 


couſed, by the party wha bad the loſs, and he ſhall **fcouſer. 
ah ot be forced to ſue the ſheriff, for perhaps the ſhe- 
You if is dead, and then no action lies againſt his exe- 


cutors (acris per fonalts moritur, c.) and if the plain- who may plead 
tif recover, the parties may plead it, if they be ſued recovery againſt 
by the ſheriff, ſo as there is not any danger of be, n | 
1 eharged; ſo in 1 Caſe, 2 Nb. 340. 

a 


ion on the caſe lies againſt the reſcuer as well as 
ebe; ue heriff. But as to the caſe of My and Cunying- 
den, which. was full to the point, and the reaſons 
Fun 1elpeAt to this, and other .caſes of like nature are 
bee weighty : J have ſet down as it is in the book, with 
ire reaſons of the judges that differed in opinion, 
nn. Car. 109. 2 K+b. Rep. 340. pl. 8, | 
t be The defendant B. &, out of the bailiff's hands, What damages 
ver, BRA ven the ſaid B. S. was arreſted by Alias capias out 1 ma 
nin the King's Bench, which writ is only in the na- 
dau of a plea in treſpaſs ; the party who reſcued 
„ dim ſha]l anſwer in this action damages for the debt, 
Which was 300 J. becauſe by this means the defen- 
| Gant loſt bis debt; but if the ſheriff or bailiff in this 
men caſe had only ſuffered a negligent eſcape, they ſhould 
yen, be charged only with the damages in the ſame plea as 
* "gs ſuppoſeth, and nothing for the debt. Lane's 
» Md 70. | | | 


Dd 4 : Error 


Appearance, An indiQment-for a Reſcous returned againſt ur 


| ever-quled, and wife, were in the poſſeſſion of the bailif; bu 


3208 Vierer? Chap re 
Reſcue's indiet- Errot was brought to reverſe an indictment d 
— re Reſcous and Riot, and the errors aſſigned were: 

1 I. There was a warrant to three conjundlin g 

diviſim to arreſt H. and two of them arreft him, it 
ought to have been by one, or all three, becauſe it 
is a miniſterial act. 


2, Furatores pro domino rege praſentant, and c 

not ſay twelve jurors preſent, and peradventure hu 

eleven did preſent. . Poph. 202. . | 0 

The names of the jurors ought to have been cer. 

tified, for peradventure they were not probi & ale 

HY homines, but villains and outlaws, 15 H. 4, 

Per ſacramentum An indictment before coroners, which found 

omitted. Ful de ſe, was quaſhed, becauſe it did not appear it 

1 was per ſacramentum proborum & legalium bominun. 

It appears not 4. It is found that the ſheriff, by virtue of a vit 

what writ. directed to him, came, Cc. and upon this Ru 

was made by H. Ac. and it appears not what mu- 

ner of writ it was, (viz. El. Capias, c.) and! 

there were, no writ, there can be no Reſcous ; ad 

| albeit he had no writ, yet if execution were dote 

Sheriff miſtakes by virtue of another writ, the party may diſobey i, 

the warrant. (if he be not a bailiff known) as if on Hab fe 
ſeiſinam the ſheriff makes a warrant as on a Capi; 

Poph. 202. 8 | 


"<< oa. 


in B. R. ought not to be quaſhed, although it be e 
» roneous, except the perſon indicted for it do perſe- 

nally appear in court. 2 Lil. Abr. 573. 
Indiftment not Indictment of Reſcous ought to expreſs the pl 
to be uncertain. here, and the time when the Reſcous, or elle it i 


” nnd PIry ws s 


.. ill for the uncertainty. 2 Lil. Abr. 573. R 
Return of reſcue. A feturn of a reſcue, and four exceptions taken 1 
| To It: ys i 


Firft exception 3 That it is ſaid the bailiff by virtue of the wu 
over-ruled. rant took the defendants and arreſted them, uber 
by law it is the-arreſt of the ſheriff ; but it u 


over-ruled per Cur. 


Second exception 2. Not ſaid that the defendants, who were Mil 


ſaid only that the bailiff took and arreſted them, and 


being ſo arreſted, and being in my cuſtody, th A 
# 2 , 7 þ 
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reſcued out of my cuſtody ; this was held well per 
Cur, for that exiſtentes in cuflodia was an affirma- 
tire. 


porter and Mary his wife non ſunt inventi in balliva Aowed. 
rea, but do not ſay quod uterque eoru non oft invent”; for 
though it was urged that this part of the return did 
not concern the party injured, who was the plain- 
tif; yet per Cur', We muſt judge upon the whole 
return, and this is an excuſe returned why he did 
not execute this writ; and the excuſe is not com- 
pleat, for he might not be able to find the wife, and . 
yet might find the huſband, and the difference is 
between an affirmative and a negative in the nature 
ef the thing; if you affirm of many you affirm of 
each, but it is the contrary in negatives. Bad a6: 
4. That it is not ſaid Yi & armis they reſcued, Fourth exception 
but only Vi & armis to the aſſault ; and for this I not determined. 
"held the return naught, ſilentibus the reſt of the 
court, To fupport the firft reſolution, the caſe of 
The King and Maſchal Cooks was quoted, which con- 
firmed my opinion alſo as to the Vi & armis. Forteſ. 
ES” | 
A warrant was from the ſheriff to the bailiffs of Of laying the 
te liberty of Pomfret, who did execute it, and there e declare 
was a reſcous: and the bailiff may have the action — 2 
zainft the reſcuers in his awn name; but he failed 
in proving it to be a Liberty, and was nonſuited, 
Fe. And Note; he was put to it firſt to prove the 
liberty by records. Clayton 149, 
B. brought a Latitat tempore Eliz. ver. E. who Arreſt in one 


mas ſerved in the time of King James, and E. reſ- King's time, nd 


cued himſelf, and the reſcue was returned by the e | 


ſheriff of Eſſex. Per Cur*: This is good; for a La- 

titat is within the ſtatute of 1 Ed. 6. and is not 

loſt or abated by the demiſe of the Queen: for it is 

not any original writ, but is in the nature of an 

ficcution, grounded on a record precedent, vis. 

Won 4 bill of Middleſex, ſo that the Latitat iſſues Latitat, the ade 
upon a_ ſuit depending ; and the. arreſt was good, e of it. 

aud fo the CO. Za. 53, | 


In 


3. Objected, that in the return it is ſaid that Third exception 
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How to declare In the declaration, the time of the arreſt 


A . made; and it muſt be ſhewed, that the party 
_ __ cauſed was in cuſtody of the 1 or ſheriff fron 
Whom he was reſcued. Scyl. Rep. 432. 


and ſhew the he ſhewed upon which the Reſcous is ſuppoſed . 


r 


That he ſued out The © plaintiff declares, whereas one S. wa il. 


a Latitat. debted to him by bond in 300 J. and for nongy. 
ment he ſued a Latitat out of the King's Bench d. 
reed to the ſheriff of, &c. to arreſt him, retum- 
able at fuch a day, intending upon his appearance, 


and bail put in according to the. courſe of the cour, 


to declare againft him, (and ſhews the courſe and 
cuſtom of the court, that he upon appearance ſhoulf 
oh in good bail, that if judgment were had againf 


im he ſhould fatisfy the condemnation, or render! 


Writ delivered to his in execution), that he delivered the writ 
| the theriff, to bay ener of Nott', who made a warrant to the 
fr  _  bailiff of the King's liberty of Newark to execute it; 
f which warrant was delivered to L. deputy of the 
Warrant to bai- lord Burleigh, ballivi libertat domini regis Wapentogi 
uff, Ce. fui de Newark; who by force thereof artefted the 
ſaid S. that the defendant reſcued him out of the 
Reſcous. cuſtody of the ſaid deputy, and he he eſcaped, & 
Errors moved in the Exchequer Chamber. — 
Errors: Firſt, Becauſe the cuſtom of the King's Bench is a 
 ledged to be, that if any one arreſted comes /ub Y 

todia vicecomit, he ſhall put in bail, which is not 


for he ſhall be in cu/fod* marr”, and no declaration 


Cuſtom of the can be againſt him ſub crffadia vicecomitis, But in 

_— allacatur, that which is alledged of the court is 
| idle. 2 1 

That he was reſf- Secondly, It is ſaid he was reſcued from tbe de- 

coedFrom the puty of the bailiff; where it ought to have been from 

If of, liberty, the bailiff himſelf, or from the ſheriff: Sed am > 

good, lcatur, for there is a diverſity in this caſe, which 

is an action on his cafe, wherein he ſhall ſhew ti 

truth, as in rei veritar” it is, and not as it is up 

the returns of reſcues and indictments, which fay it 

is done to the ſheriff or bailiff himſelf. Co. 74 


241. like Lanes Rep. 70. In that caſe it was de 


+  Oared, that the bailiff of a liberty arreſted the part) 
and delivered him to, the ſheriff”s deputy, and " 
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mus ihe reſcued him from the ſheriff's deputy. Dy, 244. 
to be nt judgment ro puorants in that caſe, and in Lans. 
e. in the ſame caſe ſaich, that the courſe of 
from e Log Bench is always ſo in return of a Reſcous, 


ts be out of the hands of the deputy bailiff; not- 


vithſlandiog Dy. 24.1, and the declaration was held 
ray. pod, that be ſued an Alias capias, without men- 
d Waning a Latitat, before this arreſt was made by the 
um. deputy bailiff of Newar#, But the main 


yz, becauſe it doth not appear, that the bailiff had | 

a power in his patent to make a deputy bailiff. 2 8 
The action is brought in Saft againſt the ſheriff No 8 

of duft, for arreſting the defendant in the firſt ac- ria 

[tion upon a Capias utlagat, and ſuffering. him to 

and the defendaat in the firſt ation is named 


writ &s, in Com Norfolk, and the arreſt is ſuppoſed apud S. 

the v, fo the arreſt is ſuppoſed in the county of Næ- 

e it; %, end then it is Terriaus, and there is not any 

the ape thereon. Per Curiame It is an incurable er- Error incurable, 

ag A ror. Cre. Eliz. 857. b We” 28 

the In an action on caſe on a Reſcous, the plaintiff de- peclaration of 

the cares, that 4. wen indebted to him by obligation of arreſt at L- and 
| An on he 

& zol. and that he ſued a writ againſt him directed tO me day, Ste. 


the (heriff of Cornwal, to take A. Cc. and that the 


4 hecif 1 Of, 6 Gor, arreſted him at L. in Com 
a Crt, and after the defendant at Maſtmigſler, the 
e 1 die Ob, reſcued him out of the cuſtody 
ion BN of the ſheriff; and on Nes cup verdict and judg- 
n e nent ver, Quer. he brought error and aſſigned this 
i br error, for that it was impoſſible he ſhould be ar- 


teſted at L. and the ſame day be reſcued at Vim 


4. (boo miles diſtant), yet the court will not intend it 

n ng ©.e-impoſible. But however, ſer what reaſons the _ " 
a Heini Hall have to affign error on his own declara- 

the  Treſpa@'on aſſault laid and tried in Somerſetſhire, Treſpaſz. 
er defendant juſtified by warrant to the ſheriff f 

* Dy, and that the plaintiff endeavoured to reſcue 


Unſelf, and iſſue de injuria ſua propria. Gould af- 

Gag as; 2 within the words of 17 Car. 

1 8. ing three judgments in the point. perpetuated by 
. Ry. 496. fl. 54, Lon 103. M. 127. By [+ tag 


EE = T8 


the 


4r2 GE. 8 Cui 
Trial tall be the court were not ſatisfied with theſe judgmeng C 
where the cauſe and reſolved that the ſtatute intended the tris] wie 
ion ariſeth. 4 ws . 3 a all 
| the cauſe of action ariſeth. But there was a NH], MiMici 
becauſe the defendant traverſed, ab/que hec, that E 
Was guilty alter vel alis modo. The reply wa, EIn 
was guilty alter & alio modo, which was a yil gui 
iſſue. 3 Keb. Rep. 55 2. pl. 62. 612. pl. 68. | 
Diverſity be- In action on the caſe on eſcape upon mean pro. iſe! 
tween pleading ceſs, defendant pleads a reſcous. Ever ſince 6 Car. 1 
m— it hath been held a good plea. Per cur”; If it | 
caps returned, it is a good plea, and it need not be aver. el 
meld in the plea that it was returned. But in debt ub 
| eſcape it is no plea. 3 Keb. Rep. 5 13. pl. 68. a 
If Not gut), In an action on the caſe for a reſcous, one mi ti 
— 5h crane traverſe, &c; but guære, if Not guilty may be pleadel in 


On Scire fac in Scire fur to have execution of a judgment in debt, 
Sant. ban that he Defendant pleads; that at another time the plaintif 


was formerly ta · 


Ten on ac ., had ſued execution by Capias ad ſatisfacient', ul 


Ss cit 5: 


- 


in the diſcretion of the court, on circumſtances, t 
alter it: as action brought againſt a bankrupt mij 
be brought in the county, or here where the com- 


it is, he ſued a Ca. ſa. and the defendant was taken 
| thereupon, but he preſently reſcued himſelf and 


it is no good return on a Ca' /a* that the defer- 


eſcape, yet the party himſelf ſhall never take 20 


and a watrant or authority in law, for:if Capi: 


to the ſheriff's return of a reſcous. Keb. Rep, 1 


that he was taken thereupon ; plaintiff replies, true 


eſcaped. Replication is good, as there is no cal 
for the defendant to have Audita querela when het 
eſcaped and taken again, unleſs it be for a voluntay 
permiſſion by the ſheriff; ſo there is not any ber o 
the plaintiff to have new execution. And though 


dant reſcued himſelf (for the ſheriff at his own pe 
ril ought to have kept him), nor any plea in debt on 


vantage of his own tortious act. And Scire fac alter 
the year is well maintainable. © Cro. Car. 240, 255 

Action on the caſe on Reſcaus is out of the col 
mon rules of the court to alter the Venue; but it 


miffion is awarded. Keb. Rep. 346. pl. 26. 
There is a difference 'between a warrant of reco! 


award 


Chap. 14- Reſcue. 


whe awarded to a ſheriff to arreſt a man for felony, al- 
lat beit the party be innocent, yet cannot he make Re/- | ; 
a AW... But if the ſheriff will, by authority which the 


ky gives him, arreſt any man for felony who is not 


wt, be may reſcue himſelf. Coke Lit. 161. a. 

Four nobles fine is a general fine impoſed for a What fine. 

| pro- reſcue. 2 7'o. 198. f 1 8 oe 
ar, i In debt ſur eſcape ver. vic, plaintiff declares, that The wife eſcaped 
it h b. and his wife were in execution, and that ſhe out of execution, 
er- ecaped. On Nil debet, ſpecial verdict found, that 

bt on BR he baron was in execution, and that he eſcaped; 

ad further, that the wife was not taken in execu- 

m tion, (being for debt contracted before coverture) yet 

a0 judement pro quer. the verdict was not in the whole 

1 purſuant to the declaration, becauſe they found the 

huſband eſcaped. Sid. 5. EY 

debt In action on the caſe upon a Reſcous and eſcape, Found by the ju- 
ef the jury found the debt due to the plaintiff, the pro- i upon a Rca. 
anl WY {ecuting the Latitat for this cauſe, the making the 

tie varrant hereupon to the ſheriff, Fc. Cro. Face 

aken Ez 1 | 

and 1 the caſe of a Reſcuer, there are two ways of 

ule proceeding for his diſcharge ; 1. If the reſcue is re- Reſcuer diſ- 

he b turned to the filazar, and proceſs of outlawry iſſues, charged. 
tay and the reſcuer is brought into court, he ſhall not be 

1 diſcharged on affidavits: but where upon the return On affidavits, 
ug of a reſcue an attachment is granted, and the party | 

fen- examined on interrogatories, there, upon anſwering 

be. them he ſhall be diſcharged, 2 Salk. 586. 

on Upon an affidavit of a reſcue on meſne proceſs, Attachment not 


in attachment was prayed againſt the reſcuers, but Franted on afh- 
denied; for by Holt, the reſcue muſt be returned on Ms de 
the writ, and the motion and attachment founded 

upon that: but it is never granted on affidavits. 2 
. 265% 0. URS AT FUG s gk 


* — Og 
— 
— es ne we — 
— — HI Pats — 
— a — - . 1 4 


414 


G. A RH Iv, 
Elcapes. 


Eſcape, what. SCAPE is where one that js arreſted, 
3 impriſoned on tbe arreſt, comes to his lidery 

8 before he is delivered by order of law. 
Negligent and 1. Between a negligent and a voluntary or gg. 
voluntary miſſiye eſcape, A permiſſive or voluntary eſcape j 
by the aſſent, privity, and knowledge of the ler, 
gaoler, &c, whether the priſoner may be retake g 

not. | 

Meanproceſsand 2. Between an eſcape on mean proceſs, and d 
execution» execution, in eſcape upon the arreſt by the ſame p- 
_ cefs; as a C ad reſpondeng', the writ ought 
ſurmiſe ad largum ire permiſit, & non comparuit of 
diem, becauſe the party 


= 8 2 KS 


= 


* 
15 


88 E. 


=. &- 5- = BB i” 


eſcape by 2 ſheriff or bailiff, ad 
y 3 A reſcouſer ſhall x 


a man may be in cuſtody without & 


| k The ſheriff or 9 N 
egligent eſcape ſhall be charged with the damg i |, 
bar 3 and not , 
* 5 . 4 ©. 5 ; ' 
FP. y 


k proceedings, and a nulliy 
record, and ſheriff ſhall take advan' 


—— —  - © If c- 


| of either. 5 
Teſtator and ex- 7. Between an eſcape in the life of the tefiats) 
ecutor. and an eſcape in the time of the executor, Up" 


execution in the time of the teſtator. | 
Judgment rever- If Judgment be reverſed before action of Dl 
brought for l 


an eſcape out of execution, the _ 


Chap. 15. Efltapes. 1 
4 gone. Saund. 38, 39. Lev. 191. Sid. 305. 


1 | | 
# The occaſion of ſo much liberty in the Mar/hal/ea Occaſion of li- 
b, that the marſhal is not chargeable but by bill, berty intheMar- 
which muſt bear ice in term time; and ſo in the foalſea, 
former term the party is not eſcaped. And by the 
irſt day of the latter term the priſoner generally is 
10 return to priſop, and ſo no remedy for the party. 


Kh. KD 

5 ai hath in his cuſtody divers perſons in ex. If a fheriff dieth 
ecution, and dieth in the time of his office, and af- in his office, the 
ter 2 new ſheriff is made; here the new ſheriff at his — 
peil ought to take notice of all the executions which tice of all execu- 
ur againſt any perſon which he finds in the gaol : , 
hut this is by reaſon of the neceſſity, for that there 
is no perſon to make delivery of to him, or to give 
im notice; and beſides, the new ſheriff may take 
4 himſelf of all executions, they being upon re- 
cor He 

Alſo in the former caſe, the ſheriff (it ſeemeth) And of all pri- 
i to take notice of all other priſoners in the gaol, ſoners. 
and of the cauſes of their commitment; and ſo the 
new ſheriff (upon the death of the old ſheriff, during 
the time of his office) is chargeable without either 
© delivery of the priſoners, or notice of the cauſes of 

their commitment, 1 

And ſo it ſeemeth for the delivery of the writs, And for the 
upon the death of the old ſheriff during the time of ws. 
bs office, the new ſheriff is to take notice of all other 
wits, (and of the contents thereof) which ſhall be 
in the hands of his predeceſſor, or his under-ſheriff, 

If a ſheriff die in the time of his office, and that Eſca;ein the in- 
before another is made ſheriff, there if a priſoner wal. 
vio is in execution ſhall break the gaol and eſcape, | 
and go his way, yet this is no eſcape ; for that by 
be death of the ſheriff, all his priſoners were in the 
cuſtody of the law, until a new ſheriff be made; and ,,__. it 
tic priſoner may be taken again in execution at any — 
le after whereſoever he ſhall be found. tion. 


But if ſach priſoners ſhall be in the gaol at the 17 in prifon at * 


tine ſuch new ſheriff is made, there the new ſheriff the time fuch 


new ſheriff is 


(e ſoon as be is appointed by the King, or at leaſt ade, he is 
3 | as chargeable, 
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_ Eſcapes, Chap, Ie, 
as ſoon as he has received his patent) ſeemeth to he 
chargeable preſently with them, without any del. 

very or notice made or given to him of the ſaid pri. 
ſoners, or of the cauſes of their commitment; aud 
if priſoners ſhall after get out of the gaol, this is ar 
eſcape: yet if it be without the conſent of the ney 
ſheriff, or his gaoler, then they alſo may be takeg 
again at any time after. | 

Voluntary fuf- If the ſheriff, or any of his officers, do ſuffer a 

fering one in ex- priſoner being in execution, to get at liberty before 
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# 2 the debt be ſatisfied, the creditor may either have hi 


action of debt againſt the ſheriff, and fo ſhall recore! 
his debt, or elſe the creditor may have an action of 

the caſe againſt the ſheriff. | 
Eſcape againſt But if the priſoner do eſcape of his own wrong 
the ſheriff s will. againſt the will of his officer, although he eſcape 
and get out of ſight, or into any other county where 
the ſheriff or officer hath no authority, yet if freh 
Freſh ſuit. ſuit be made, and he be taken again upon the fre 
| ſuit, he ſhall be ſaid to be till in execution. 3 Cl. 
| : 52. | ; 5 q | | 
Tales again be- upon ſuch an eſcape againft will, if he be t. 
foreaQtion for ken again upon the freſh ſuit, before any action 
the eſeape. brought for the eſcape, it ſhall be adjudged no eſcape 
2 Stra. 873. Barnard. K. B. 354. Com. Ry. 
554. pl. 231. And if the action be brought for ſuch 


Taken again af- an Eſcape, yet the ſheriff may take the eſcaper agait, 
ter an ation and detain him in cuſtody till he hath made hy 


my agreement with the ſheriff, or elſe he may have at 
action of the caſe againſt him; and in theſe caſes It 

ſhall not be relieved, becauſe the eſcape was of hs 

_ own wrong, and without the conſent of the ſherif, 

| or his officer. is Fg 2 
fa ee wah- When a man is in cuſtody of the ſheriff by proce 
out dual arreſt,” of law, and another writ is delivered to him to take 
anaQtion for the him, preſently in the judgment of law, be is u 
eſcape hall * "cuſtody without aual arreſt, quia lex non preciſit it 
0 uttilia; as A. recovered in debt, defendant was out 
lawed, and after the year the plaintiff procures # 

Capias utlagat, and delivers it to the ſheriff of Ln- 

den: after the ſerjeant arreſts the defendant to i 

ſwer F. S. before the ſheriff, the plaintiff w_ 


* 


* 


Chap, 13. Eftapes. 5 
the ſheriff's warrant to the ſerjeant, (who had the 
tefendant in the houſe) to arreſt the defendant ; the 
ſejeant refuſeth, and after the ſheriff ſuffers him to 
w at large. Plaintiff brought action againſt the 
ſheriff, ſuppoſing he had arreſted him, and defendant 


pleaded non permiſit, Sc. Rep. 89. 


ought not to burry away any immed;: 
but he may call any other perſon in aid, and ſo may 


17. Sid, 132. pl. 2. 


ent, and he may be taken, again on freſh ſuit, 3 
0, $2, | 


nd this upon bail or mainprize, yet this is an eſcape, 
or he ought to be kept ara cuſtodia. So if he be 
uffered to go at large to any place within the county, 
nd to return again; ſo if he be ſuffered to go at 
ge within the ſame town where the priſoner, is, it 
} an eſcape, though he return. within his time. 
loud, 36. 5. 3 Co. 44. Hob. 273. [202.] ] 


Eudgate to go at large into Sourhwark with F. S. 
Rant of the keeper, and by the command of the 
per. The adminiſtrator of A. brought debt againſt 
| ſheriff of London upon the eſcape. Per cur”: It 
8 an eſcape. ' He that waited upon him into Surry 
ud not be officer to the ſheriff of Londen, and. ſq 
tad no keeper ; for the power of a ſher. does not 
end beyond his own county, unleſs in ſpecial 
. And the party might have action of falſe im- 
Yament againſt him, though the ba/fon or ſervant 


Hr! 
out being commande 


E e ſame 


commit the priſoner to them. Keb. Rep, 483. pl. 


5 on bim there, being voluntary. Dyer 166. 
br | | e 5 
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By Windham in Benſtin's ale: By law the bailiff priſoner not to 
14) ak to priſon, be hurried aways 


If by aſſent the ſheriff ſuffer one to go at large, Eſeape by aſſent, 
0 ation lies for the eſcape. Aliter, if without con- &c. 


If » man in execution be ſuffered to go at large prifoner in ex- 
or a time out of the county, and to return again, ecution, Sc. 


The caſe was, A. recovered upon a plaint in Lon- Suffered to g 
N * ; 7 5 = * . P - g0 
n 2ainft B. and had him in execution in Ludgate, from Ludgate to 


died inteſtate, B. was permitted by the keeper E. 


If the ſheriff removes e out of the county Permitting him 
„it is an eſcape; and if to go abroad for 
moves the priſoner for caſe and delight in the Pleafure. 


418 _ Efcapes. Chip. Is 
by fame county, it is an eſcape: as a priſoner went i 
| a 'bear-baiting with his gaoler in the ſame couny, 

and it was adjudged an eſcape. Sy if the ſheriff pemt 

his priſoner to go to work, it is an eſcape. Heth 31 

To walk in town To ſuffer a priſoner to walk in the town, though 
ops with a keeper, is an eſcape, unleſs it be upon 
* þ Habeas corpus from a court of juſtice, Hob. 202. | 
the Habeas corpus bears teſte in the end of one tem 

_ returnable in another, this writ will not warrant the 

priſoner to go at large in the vacation, Hab. i 

May remove his for though the ſheriff may remove his gaol from ore 
gaol. place to another within his bailiwick, yet he muſt leg 
it and his priſoners within it, and not ſuffer then 
to go at large out of the priſon, though he hinſe 

be attending on them, without an Habeas en 

| from ſome court of juſtice. And let keepers of pi 

C ution upon an ſons beware, when they receive an Habeas corpus fron 
Haß . the Chancery, or any other court bearing ef in th 
end of a term, to have the body of one in executio 

in the cburt the next term, that they do not, 


colour of ſuch writs, ſuffer the party to go at lay of 
all the mean time, (as it is ſometimes praQiſed); (oily #! 
the writ warrants no more than that he be brougitoꝶ 
of priſon only for that pyrpoſe, and only for ſo mut an 
time as in judgment of law ſhall be convenient a 
neceſſary for the execution of the writ, and no moi 
which in privilegits odiofis muſt ever be ſtrid. ret 


Hab' cry in the An Hab corp? out of that court to which li 
aſſize time. party is a priſoner, doth juſtify the gaoler in all 
time, but otherwiſe if it be out of any other ue 

bdut out of which ſoever, if the authority of the nl 

be executed, either in time or place, at the plat 

of the gaoler or priſoner, it is an eſcape, ®' 

carried a month before the time, and ſtaying 2 m9 

after; alſo the Habeas corpus, being at a place! 

No pretence of day certain, it is no pretence of ſtay at any 0p" 
delay, places or ultra, to ſearch writings, or to ſpcak Pn 
witneſſes, and immediate is a convenient time | 

out wilful delay. So though the ſheriff be not be 

to bring the priſoner the direct way, yet he od 

No round-about not to carry him round about a great Way fo 


POL 


— 


accommodation of the party; if he do, it is an eſcape. 
3 Kb. Rep. 306. pl. 47. Mod. Rep. 116. | 
But upon this point of the priſoner's being ſuffered Diverk:y, 
to go at large, there is a diverſity to be well heeded, 
and that is, f | 


county where the common gaol is, where the office tion within the 
of ſheriff or bailiff extends; for there if the ſheriff, ranchiſe, or 
Ge. aſſent that one in execution ſhal]l' go out for OY 
z time, although he return by the time, or if he 
ſuffer him to get at large by bail or ba/fon, it is an 
eſcape. - But when the ſheriff, &c. is commanded | 
by writ to have the body at VMeſiminſter, he may be When to have 
a keeper of him in another county; as Ms. 257. pl. him at Fefmin- 
404. 3 Co. 44. See Dyer 275. Upon the ſheriff's V, 
ſulfering one to go at large for a time, by the con- | 
ſent and agreement of the plaintiff, and the priſoner By conſ:nt of the 
eturneth again. * N plaintiff. 
The plaintiff was taken in execution by the ſheriff Upon Hab' cr 
of B, and by an Habeas corpus he was brought to 24 ecpiend' pri- 
lnithßell by the gaoler of B. and there at eight danch ops 
oclock at night the priſoner went into Southwark, Sexrhwark, 
and none with him, and there continued all night, 
ad the next morning he returned to Smithfield to 
bis keeper, and there continued with him till the 
ſeturn of the writ, at which day he brought him to 
the Lord Chief Juſtice's chambers at Serjeants inn, 

d he returned his writ, and the Chief Juſtice 
wnmitted him to the Marſpalſea, and it was ad- 
Juited to be no eſcape in the ſheriff, So Me. 299. 
ke. 43. a. Me. 257. bo 
im there at the day, and the writ does not com- ofthe writ is 
und bim to bring him the uſual way, but to have . 
Is body at the day; and ſo if one be ſheriff of two 
: Pg and had arreſted two by two ſeveral Ca- 
two counties, he may bring one into the 
m my to have them both at Meſminſter, and 
1 way. e 44 

r, on an Habeas corpus ad teſtificandum, jp ,,v 44 ute 
* whom he had in une to 2 — — 
widen, it is an eſcape, and ſo has been ad- 

hs Eez judged, 


— 


Chap. 15. Eſcapes. 419 


Between one in execution within the franchiſe or of one in ecu- 


For the effect of the writ is performed to have Where the a”. 
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420 Eſcapes. Chap. 15, 
judged. In Roll his time, the court was moved for 
an Habeas corpus for a priſoner in the King's Be, 

Denied into 0 the that he might be a witneſs in a cauſe in Derlyſhire at 
ö the afſizes, but it was denied; but he ſaid he kney 
it granted for one to be a witneſs at a trial at Guild. 
Allowed to Hall, but at the charges and peril of the party, for 
Guildhall. whom he was to be a witneſs if he eſcape. The 
court granted an Habeas corpus for a priſoner in the 
Allowed into Marſbalſea to teſtify in a cauſe in Middleſex, Bu 
Middljz Hale Chief Juſtice ſaid, he would never grant it in 
his chamber, being but a private perſon, and the 
party may pe, which would be remedileſs. i, 


The King can= I one be in execution in the Fleet, or other place 
— a at the ſuit of the King, or of a common perſon, 
and the warden or gaoler (by the command of the 

Lord Chancellor or Treaſurer) ſuffer him to go in- 

to the country with a keeper to gather money, the 

ſooner to pay the King, and he goes accordingly, and 

returns to priſon again; yet this is an eſcape as to 

the common perſon, for the King * cannot 

licenſe a man to go at large. Dy. 29 

At che ſuit ofthe If one be in execution at the lit * the King in 
King in the Fleet. the Fleet, the warden may ſuffer him to go to bi 


counſel with his keeper. But not ſo in {be Caſe of y 
a common perſon. Sau. Rep. 2g. l 
Woman warden A man is in execution for gebe. apd a womal er 
marries priſoner. being warden of the Fleet, marries the priſoner; thi th 
is an eſcape, for that he cannot be his own priſon! 7 
5 nor a priſoner 10 his wife. Hetl, 36, Pl. 8: a 
37. e 

Simile of ſheriff. 80 if the ſheriff or gaoler marry a oma tus | 
in execution for debt. an 
Suffering one to Sheriff ſuffered one in execution, and * bis al to 


tody, to go and ſee a play; and. the fame wa #6; 


ſee a play. 
judged an eſcape, and the party could not be in er- 
ecution again. Leon. 237. pl. 211. 
Hab cp in re- This caſe was referred by the King to the judy 
gar of the Trin 12 Car. 1. whether in regard of the pag 


. Hlabeas corpora may be granted for the priſonen in 
bn execution, in the pt on of the King's, Back ah 
Ties, 990, judgment in ths RY Ben . — g 


— - 


Chap. I 5. Eſcapes. | 421 
chequer And it was certified by them to the Lord 
Keeper, that if upon Habeas corpus granted,. the 
paoler ſuffers the priſoner, to go at large with. 
keeper or baſton, that this is an eſcape, and that no 
Haheas corpus ought to be by the law for this pur- Not allowed. | 
poſe, which the King well approved of. Hut. 129. 
Cro..Car. 466. | . | 
And in primo Carol: the priſoners in the Fleet pe- 
titioned the parliament, that they may have Habeas 
corgora in the vacation, in the reſpect of the great 
plague in London ; but the parliament would not aſ- 
ſent to it, beca iſe againſt the law. Cro. Car, 14. 


A Capias ad ſaiisfaciend* is ſerved upon one who Execution ſerved 


is a priſoner for felony, and indicted and-arraigned, TN 
ind found guilty, and afterwards eſcapes. . Deht lies _ . 
zgainſt the ſheriff, for the execution was well. ſerved eſcape. 

upon him; and though his body was at the Queen's 

pleaſure, yet he ſhall not take advantage of bis own 

tort, but he ſha'l anſwer the ſuit or execution of a 

common perſon. Mo. 274. pl. 428. 2 Leon. 88. 


fl. 112. Cro. El. 164. pl. 1. 165, 576. Sav. 63. 


N. $28." NT LY 2; 

Ide therif had one in cuſtody on a Ca. /a. which Sheriff liable for 
iſued poſt diem & annum, without a. Scire fa” to eſcapes on aA 
warant it, and let him eſcape; and *twas held the 
ſheriff was liable, notwithſtanding the proceſs was 
errongous, and that he ſhould not take advantage of 
the error, But otherwiſe had it been on a Capras ad 
r:ſpondend”, teſted in Trinity term, and returnable in 
Hilary, becauſe ſuch proceſs. muſt be returnable from | 
term to term, Salk. 273. pl. 4. 2 R. Raym. 775. us 

Debt for 200 . on bond conditioned to pay 100 J. Diſchorge by a 
and for, want of bail the defendant was committed cus u 2 
wo the marſhal, and he applied to the juſtices of peace Tl and an 
of Surry, and procured a diſcharge on the act for eſtape. 
relief of inſolvent debtors. The plaintiff obtained 
a eſcape warrant, upon which he was taken; and 
M 2 motion to be diſcharged, the court held this 
V3 an eſcape; for he being a priſoner indebted, and 
allo charged in above 100 1, debt and damages, the 
luſtices had no authority for what they did, and there 
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422 Efcapes. Chap. 15, 
their diſcharge was illegal and void. Salk, 253 
[gent 297 Who 
Delivery upon 7 The ſheriff delivers the priſoner upon a void Hy. 
void Audita que- dita querela, This is no eſcape, and there the pi. 
ſoner may be taken again in execution. M. 344, 
pl. 479. . | 8 
But if a Scire facias had in it the words of Auin 
querela, it is againſt law, and it is an eſcape, if the 
ſheriff deliver the priſoner upon it. Rol. Rep. 383. 
Marſhal delivers A forged warrant of attorney for ſatisfaction is 
one on a forged Jelivered into the office, where one is in execution, 
warrants and the marſhal lets him go. It is an eſcape, une 
the attorney's hand were to it, or a Superſedeas deli 
vered. Keb. Rep. 873. pl. 24. 25 
The marſhal is bound to take notice of all com- 
mitments in courts. See 6 Mod. 33. But in other 
caſes he is not chargeable in eſcape till notice of the. 
commitment. Salk. 272, &c. Sh b | 
. If a man recover againſt Baron eme, and 
3 take both in * e er after the wife is ſuffered 
to eſcape, though the huſband continue in priſon, 
yet debt lies in this eſcape againſt the ſheriff, in 
which all. the debt ſhall be recovered ; for this wa 
the debt of the wife, and ſhe is as fully in execution 
as the huſband, And debt lies on it as well # 
action on the caſe. So if the Feme be only taken in 
execution. 2 Bulftr. 320, Rol. Abr. 810. } 
Bulftr. 150. Rol. Rep. 204, 205. pl. 6. Cs ja 
. 
In reſpect of the A 33 upon the roll is evidence of tit 
entry on the roil perſon's being in priſon, ſo as to charge the m 
— eſcape, though ſuch Committitur be not eu: 
tered in the marſhal's book. Adjudged. R. n. 
F 
ca ſa delivered, Capias ad ſatisfaciend was delivered to the Cheri, BW ve 
and party taken ver. J. F. and after the ſheriff did arreſt J. . bf 
Arr. 0? force of a Capias utlagat', and then the party in . 
Capias came to the ſheriff, and prayed that the ren 
party may remain in execution for his debt an 
And the ſheriff ſuffers him to go at large, and 7 
both writs returned Non eff inventus. Per cur. T an 


ſheriff was not bound in point of eſcape to 


Difference of no- 
tifying execu - 
tions. 


Chap. 15- Eſcapes. 5 423 
the priſoner for the debt of the plaintiff in eſcape; p 
ind it is not like where one is in the Heet for exe- 

cution ; there, if other condemnations in other courts 

he notified to the warden of the Hleet, he ſhall be 

chargeable with them all. Leon. 2539, 

* FScire facias lies not on the eſcape of a bail, if no Upon eſcape of 
Sire fac” iſſued out againſt him; for the ſureties the ball. 

ought not to be taken in execution preſently... The 

condition of recognizance of ſureties is, that they 

bring in the defenda''t if he be condemned, or to 

pay the debt, Now if no Scire fac” iſſues out againſt 

tim, the ſurety being taken cannot plead the releaſe 

of the plaintiff, or the death of the defendant, in his 

diſcharge, as he might do upon Scire factas. 2 

Lim, 29. pl. 33. Cro. Eliz. 185. pl. 7. 

The ſheriffs of London by indenture delivered over tape in law 
. (in execution at the ſuit of A. and B. ſeve- upon not deli- 
ally) and only mention the execution of A4. J. S. muten 


and eſcapes ; B. brought debt againſt the ancient 8 
red on this eſcape. It well lies; for he cannot be in 
fon, cuſtody of the new ſheriffs for this execution, be- 
lg cauſe they were not charged with this execution, and 
was the fault was in the old ſheriffs that they omitted 
tion this execution of the plaintiff in their indenture; and 
| 2 the eſcape began eo inſtante that the ancient ſheriff 


delivered the priſoner to the new, for then they ceaſe 
to have the cuſtody of him, and although he remain 
in the rules of the priſon, it is an eſcape in law. 
3 Co. 72. | 2 | 
The old ſheriff arreſted one upon a Latitat, and Upon one re- 


hl it the day returned Languidus, c. and afterwards _— —_ 
n 8 . > & 4 25 " A > 
t en: BT” exitu ab officio ſus delivered him to the new ſhe- „tds delivered 


riff, as a priſoner for this cauſe, and the new ſheriff over. 
ſuffered him to go at large. This is an eſcape in the 


herif new ſheriff, and an action of the caſe lies againſt 

. Un; and though the other ſheriff returned Langui- 

in 4 du, Cc. yet this is not material to the plaintiff, he 

it remains always in priſon, Cro. Fac. 380. pl. 8. 

t allo, dee id. 8. : DN” BT * 1 . 5 

upon If the ſheriff takes a man in execution, and after New ſberitf not 
: Tie a new ſheriff is made ; and before the other ſheriff chargeable before 
9 vers over, the party who was in execution erg. 
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One let go, and 
came again into 


The like. 


other ſheriff; this is no eſcape in the time of the 


New ſheriff hal! A. was taken in execution in the time of the old 


be charged in 
eſcape upon a 
new execution. 


ſheriff, out of whoſe cuſtody he eſcaped. Zen. 3 


eſcape, but not a ſubſequent, Salt. 271. 


| eſcapes: The new ſheriff in not chargeable for thi 


ſon by the gaoler, and then came into the ga 


Cap for the ſame cauſe and eſcape : this will nt 


_ Eſcapes. Chap, iz. 


eſcape, but the old ſheriff; for the new ſheriff is not 
charzeable with any priſoner before delivery to hin, 
2 Rol. Abr. 557. 


One in execution is willingly let go out of pri. 


4 


_ v then a new ſheriff is, and then he miles 
eſcape. ä 
If the old ſheriff keep any priſoner after he is di. 


charged of his office, it is an eſcape. _ 2 Lam. 5 


el. 76. Es 1808 8 
IH one taken upon a Cap” eſcape, and the ſhetif 

die, and a new ſheriff be made for the remainder of 

the year; then the ſame perſon is taken by another 


charge the new ſheriff. Hob. 202, | 
If the priſoner walks abroad, and returns in the 
time of one ſheriff, and eſcapes in the time of u. 


ſecond ſheriff, Hob. 232. 


ſheriff, and then eſcaped ; afterwards in the time of 
the new ſheriff the plaintiff again ſued a Scire foci Nc 
againſt A. upon the ſaid judgment: upon which ene. 
cution was awarded by default, and thereupon iſſue 
a Cap. ad ſat. againſt A. by which he was taken and 
eſcaped. Per Cur: The new ſheriff ſhall be charged; ſn 
for though A. was in execution, which was deter. 
mined by eſcape in the time of the old ſheriff, yet 
when a new execution was awarded againſt him upon 
his default in the Scire fac, the ſame ſhall bind tix 


"The priſoner.committed is in cuſtody of the bt 
riff and the gaoler ; and if he be committed to tie 
theriff, and the gaoler ſuffer him to eſcape, the ſherff Us 
is puniſhable. For the ſheriff ſhall anſwer cirll 
for the faults of the gaoler, but not criminal; 
Salk. 272. 5 Mad. 414. R. Raym. 424- hy 

A precedent aſſent of the ſheriff will excuſe i 


I 


| Hong 


It w 


Chap. 15. 
If the ſheriff arreſt a man upon a Latitat or other On retu 

mean proceſs, and the priſoner is reſcued from him e en mean 

tefore he be carried to priſon, and the ſheriff returns 

the reſcous againſt the reſcuers ; this ſhall excuſe the.cuſed in action 

ſheriff in Aion ſur caſe upon eſcape, becauſe he is of eſcape, 

not bound, neither is it convenient for him to bring 

a Poſſe comitat” with him to ſer ve every mean pro- 

ceſs, But if the ſheriff bring him to the gaol, and 

after he is reſcued out of priſon, and he returns the reſ- 

cous, yet this ſhall not excuſe the ſheriff, for he ought 

to keep his gaol at bis peril, But if the ſheriff takes 

2 man ja execution, as on a Capias ad ſatisfaciend”, 

and he is reſcued before he brings him to priſon, 

though he returns the reſcous, yet this ſhall not ex- 

cuſe bim, for that he is to take a Poſſe comitat. and 

the party cannot have a new execution, 3 Bulftr, 

198, 19 | 

Debt was 


mak 
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rn of reſ- 


- 
o 


m. 399. pee [4104 
as adjudged that if the juſtices at the quarter- poor grifoners. 


© an order by virtue of * 2 W. & M. Expired, ' 


4 _ 


'proceſs, the ſhe- _ 
Tiff ſhall be ex- 


« 
me ͤ ͤ— — — — — 


+ wh 
— ———— — 


brought by the plaintiff, executor of Eſcape not purged 
4. againſt the defendant, as executor of B. former- by receiving mo- 
ly ſheriff of the county of D. Upon Nil debet, the 8 
jury found a ſpecial verdict, viz. that A. recovered 
judgment againſt F. and ſued a Capias ad ſatisfa+ 
timdum directed to B. then ſheriff, &c. which writ 
of Captas ad ſatisfaciendum was executed by the un- 
ber. ſheriff; and F. being in cuſtody, affigned a term 
for years to the under-ſheriff in ſatisfaction of the 
money recovered by the judgment, and to be dif- 
charged out of execution; and this aſſignment was 
to be void upon payment of the money recovered by 
the judgment at a day, after the office of B. to be 
Weriff ſhould determine; and upon this F. was dif- 
charged out of execution, and at the day, Qc. he 
paid the money to the under-ſheriff ; but the under- 
teriff did not pay the ſaid money to A. B. and A. 
liel, and the plaintiff as executor to 4. brought 
us action againſt the defendant. And it was ad- 
Juieed, that it did not lie; becauſe the releaſe of F. 

ut of cuſtody was an efcape in the ſheriff, and the 
<=1pt of the money afterwards could not purge it, 
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426 _ Efcapes. Chap. 1; 
1 e. 15. for the diſcharge of poor priforers, which or. 
deer is not warranted by the ſtatute (as if the pri. 
ſſoner was in execution for more than 100/.) an} 
the ſheriff diſcharge the prifoner accordingly, he ſhut 
not be liable to an efcape. 
QD. Becauſe in that cafe the juſtices had no jur. 
diction, and the ſheriff is bound to take notice at his 
peril for what ſum his prifoner was charged in exe- 
| cution? Td. Rnym. 3. - I 
How ety An action of eſcape having been brought againſt 
Murr - Sn in the marſhal for diſcbarging a poor petſon out of cuf. 
an ation of tody, though in obedience to a rule of this court of 
elcape, King's Bench. Motion that all proceedings in this 
action might be ſtaid. It was ſaid the ſſatute had 
expreſly provided, that no gaoler ſhould be anſwer- 
able for: the eſcape of ſuch perſon fo diſcharged, 
which it was hoped was a ſufficient foundation for 
this motion. Accordingly the court made a rule to, 
- + ſhew cauſe; Barnard. X B. 439. | 
Chargeable tho 


ele bs hows.” Though the proceſs of the court be erroneous, yet er 
RE the ſheriff ſhall be chargeable on eſcapes; as if fil 1. 


Capias be by a wrong name, and the Tet. byi 
right name; fo if one who is in execution by a (4 
| pias ad ſatisfaciend'. On a recognizance, thou 
the Capras is erroneouſly awarded, yet the ſheriff 8 
chargeable. 2 Leon. 84. pl. 112. 2 Bulſtr. 256. 
Cro. Eliz. 188. pl. 14. 5706. 
Diverfity if be So that he is not to take advantage of error in the 
ler 7 proceedings; otherwiſe it is where he can alledge 
; a nullity in the record; and if the court awards 
Capias where it lies not to the ſheriff, by force © 
which he takes the party, and then ſuffers him o 
_ eſcape, he ſhall be charged, for he is not to diſput 
the authority of the court. Ne * 
„ ee Another difference is where the court hath jurl 
Ms of due dition of the cauſe, and where not: where the colt 
cauſe, and where hath juriſdiction, and doth miſaward procek, t 
1 85 is but error; but if the court hath no juriſdicion 
and doth miſaward proceſs, thete all is 1 oh 
the ſheriff may ſhew this in diſcharge of himſe 
as if a Formedon be commenced originally Wm B. 
or an appeal in the Common Bench, ail is void, 1 


* 
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go action of eſcape lies againſt the ſheriff; as King fon 
jon Hull is a limited juriſdiftion, and they hold 

den of a bond made out of their juriſdiction, and 
thereupon a Capias was awarded againſt the obligor, 
who being arreſted on it, eſcapes; no action lies 
winſt the ſheriff; and this is the difference in the 
caſe of t'e Marſhalſea, See Cro. Fac. 3. Lelv. 42. 

1 Bulfir, 63. Brownl. 8 3. Ms. 274. 8 Co. 243. 

Action on the caſe is brought in B. R. againſt t he Juriſdiction to 
officer in an inferior court upon eſcape; if the plain- de llesged. 
Tf declares that he brought an action againſt F. S. 
in the ſaid inferior court (as King fon upon Hull) on 
n obligation made at Halifax in Com' Eber, and 
does not alledge this to be within the juriſdiction of 
the (aid inferior court, and upon this judgment was 
given and execution granted, and the defendant took 
him in execution and ſuffered him to eſcape, and 
won this he brings his action. | 

This declaration is not ſafficient to charge the de- Declaration, 
ſendant, becauſe it is not alledged, the obligation — — 
was made within the juriſdiction of the court, for if brought — — 
though the action be tranſitory, yet this inferior ferior court, che 
court had a limited juriſdiction of things ar iſing with- — — alledget 
In the juriſdiction; and the proceedings there were to ariſe there, 
cram non judice, and utterly void, of which the 
pficer ſhall take advantage in this action for the 
eeaye, Mar. 8. pl. 20. 10 Vin. Abr. 95. pl. 3. 
de Lutw, 1567. 2 Mad. 197. 3 Lev. 23. 3 

In caſe upon eſcape againſt the ſheriff of Lancaſter, Erroneoun pro- 
jor ſuffering one M. IF. to eſcape out of execution; ceſe, becaule the 
and ſhews a recovery againſt him in B. R. and Cap. from the com. 

l ſatisfaciend*, and a Non et invent. returned; and mand to the ſhe- 
Tatum that he concealed himſelf in the county fi of Gee, Pal. 
08 Lancafer, and a writ was awarded to the chan- . 
lor of the county palatine of Lancaſter, that he 
dould command the ſheriff to take the ſaid F. M. 

d ſatiifacient, &c. Ia quod the ſaid chancellor 
Would have him, &9c. and that the chancellor com- 
funded the ſheriff that he would take the ſaid M. 

. qd the ſheriff ſhould have him coram juſticiariis, 

Fe. and the defendant being ſheriff did thereupon 

urelt him, Sc. Error was brought, becauſe the 
| writ 
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v1 writ directed by the chancellor to the ſheriff was 9 

warranted by the writ directed to him, for it vate 

from the command; for it ought to have been tht 

the ſheriff ſhould have the bd; before the chance 

lor, ita quod that he ſhould have him before the jul 

tices. $:d non allocat; for though there be erg; f 

the proceſs, the ſheriff ſhall not take any advantage 

thereof, but having ſuffered him to eſcape he is f 

ſponſible to the party. Cro. Fac. 288. pl. 5. 

Steriß ſhall not. So the ſheriff ſhall not take advantage of ert 

take advantage. the proceſs, as i» B. R. the plaintiff had judemen 

to recover more than was due to him. 2 Sai 

By a gaoler, _ Debt was brought againſt a gaoler for eſcape, ul 

faid, the ſher ff did not deliver him lawfully to hin 

but per Cur, he is not to meddle whether the ſheri 

delivered him lawfully to him. 

Proceſs diſconti- Action againſt a gaoler for ſuffering one condenind 

de, ig g at large; it is no plea to ſay, that the proc 
ot Ws cd 


* 


% 


ebene. voluntarily, this cannot be pleaded by the lber, 

ir is do diſcharge of the debt, and by conſul 
the action lies "againſt the other; now where tf 

are bound jointly and ſeverally, one was condemdd 

and taken in execution, and after the other was ſued 

condemned and taken, the firſt eſcapes, the otbe 

ſhall not have Audita querela, becauſe it muſt * 

Execution with execution with ſatisfaction: and though the pit 
15 
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nay have debt on eſcape againſt the ſheriff, yet there 


abt to be ſatisfaction in fact before Audita guerela 


bs and perhaps the ſheriff is worth nothing. And 
{ the defendants were ſued by one writ and ſeveral 


recipes, although the entry ſhould be Quod unica 

 executio, this is intended to be with ſatisfaction, f 
7 he ſhall have both their bodies. But if two are Two taken, 
aken in execution for debt, and one eſcapes, debt eſcapes af er re- 
& apainſt the ſheriff; and after the debt recovered om —— 
inſt the ſheriff, or againſt the other, the other other ſhall have 
hich remains in execution ſhall have Audita querela Audits guerela. 

o be relieved, but the body taken in execution is 

o atisfaction for the debt. Danv. Abr. 635. pl. 11. 
Ri. Abr. 903. pl. 22. Ado. 459. pl. 5 Co. 86. 

„ Elz. 4, 7, 8. Cre. ac. 351. pl. 555. pl. 

13. pl. 2 Buſſt. 32 1. a 

The eſcape of one joint or ſeveral obligor, where 
ah be in execution, ſhall not diſcharge the other. 
bp. 2, 59, 560. 1 85 151 

And therefore the eſcape of one in execution, where Eſeape of one in 
x0 are bound in a bond, is no plea to the bond; execution no plea 

{ though he eſcaped by the voluntary permiſſion of;? _ pee 
ie ſheriff, ſo as the plaintiff is intitled to an action. miſſion. 
ginſt the ſheriff, yet that ſhall not deprive him of 
Is remedy againſt the other obligor : but if he had 
leaded, that the ſheriff ſuffered him to go at large 
the licence of the plaintiff, it might have been 
leaded in diſcharge. - Cro. Car. 75. pl. 4. 

C. and 4. were jointly bound to J. in a bond of The ſatisfaction 
Jooo J. the obligee takes ſeveral actions, and had 22Þt to be pe- 
#0 ſeyeral judgments, and ſued both to outlawry, Audi guerela. 
Ind 4, was taken upon a Cap utlagat by the ſherift 
iD. who voluntarily ſuffered him to eſcape- . 
wught debt againſt the ſheriff, and recovered and 
Kived ſatisfaction, and proceeded to take A4. but 
' brought · Audita guerela and he failed in his de- 
ration, becauſe. the ſatisfaction made by the plain- 

Tu the ſheriff: was not ſpecially pleaded, (viz.) 

r and place where it was made; ſor it is iſſuable, 
ait may be made after the Audita guerela pur- 
| aled, But if F. had recovered only damages in Difference be- 


a "aſe for the eſcape, the plaintiff ſhould has —— 
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had no Audita guerela; but here he recovered hg 
ginal debt in action of debt, grounded upon th 
1 eſcape. Mad. Rep. 170. | 
Aedotlen eee. Upon the eſcape of any one upon a joint judemey 
gebt lies for the and execution, the debt lieth for the whole; eſpe 
whole. ally if they be in ſeveral priſons. Though the dy 
4,  _ Wholly ſurvived by the death of the party eſcazel 
before any action brought, and though the execute 
| of the party dead is diſcharged. 
Death of one. But guere if the death of one before the din 
UE brought, doth diſcharge the eſcape : by Hale ai 
Rainsford it doth not: by Wild and Twiſden it doth 
3 Keb. Rep. 305. pl. 47. 
Where to be If a ſuit be in the admiralty for a matter ar. 
PR - ſuper altum mare, and upon this the defendant i; ü 
execution and eſcapes, the plaintiff may have a 
; Action for this eſcape in B. R. 
hn com- Action on the caſe for eſcape lies at Common lin 
8 but no action of debt lay at Common law; but th 
party was driven to his ſpecial action on the al 
which action was grounded on a Treſpaſs or Tort, ui 
not upon any contract in deed or law. Rl. 4 
Debt lies by ſta- wo now action of debt lies againſt the ſherif a 
e ee gaoler for an eſcape upon the ſtatute of V. 2. c. Il 
and 1 R. 2. c. 12. gave debt againſt the warden 
the Fleet ; and ſo it is in equity againſt the marſſul! 
and though the ſtatute limits the action to be brougil 
by writ of Debt, which is by original; yet a bil 
debt lies by the equity of theſe ſtatutes. And for 
much as this ſtatute gives remedy by debt, it git 
damages alſo. 2 Stra. 873. Barnard. X. B. 3 
And this act doth extend to Feme Coverts, and keepeſ 
of gaols for eſcape of priſoners in execution. 
37. h . 
A. levies a plaint in the ſheriff's court of Ln 
againſt B. who was in cuſtody on a former paint! 
C. and then B. eſcapes (i. e. out of the ſheriff 
counter.) A. may have an action of eſcape again 
4 the ſheriffs of London. Salk. 273. 1 
Cafe lies not a Action on the Caſe lies not for eſcape on arr! 
en. mean proceſs; but. upon execution it doth. 1 


hap. I 5. Eſcapes. 3 | 431 
pep. 440. pl. 5. 3 Bulſir. 198. Cre. Fac. 419. 
Ny "ads 2 7 pl. 1162, Rol. Rep. 388. pl. 9. 
n th But if a man be arreſted on mean proceſs at the 3 
uit of J. S. and he eſcape, J. S. ſhall have a ſpecial Special action, 
men aon againſt the ſheriff on this eſcape. Rol. Abr. 
peri RG. 10 /in. Abr. 85. pl. 1,2. 
e duty If a man ſue a Latitat, to the intent to declare Laricar in debt. 
(cared. o:inft the defendant after arreſt in Cu/{od” mareſe, | 
ecu; adion of debt, and the ſheriff arreſts him, and 
offers him to eſcape, an action lies againſt the ſhe- 
zan i ſhewing this ſpecial matter, and he ſhall recover 
: damages, having regard to the loſs of his debt. 
doth WR). 4br. 5 37. | | 
One brought an action againſt F. S. before the Eſcape on mean 


ien vor, bailiffs, and ſtewards of N. where the bai- — ng 


4 


t 1s ö are the gaolers of the town priſon, and F. S. is of bal, lies 
ve committed to the bailiffs on mean proceſs for want of againft bailiff of 


ail, and they let him at large before judgment and * franchiſe, 
n lan execution, and after the plaintiff recovers againſt 
ut tim. The plaintiff may have a ſpecial action againſt 
> (A the bailiffs for the eſcape ; for by it he is deprived of 
the ſpeedy means to have him in execution after the 
ment. Rol. Abr. 99. | MENS gs 
| If the ſheriff ſuffers one taken by him in execu- Alas copias ; or 
riff on to eſcape, the party at whoſe ſuit he was taken Sex. 
. r execution may have an Alias capras againſt the 
den bert) that eſcaped, to take him again in execution, 
* Iran action on the caſe againſt the ſheriff, Lil. Abr. 
„ 5 3 
bill d If the ſheriff takes one, by Capias ad fattsfaciend* Action lies tho- 
in debt, if be after permits him to go at large, and ta writ be not 
turns not the writ, yet debt lies on this eſcape; 
r there is 2a record of which the party ſhall take 
cre van age, though the writ be not returned. Cro. 
Elz. 17. pl. 8. 222ͤ Twas 
Action on the caſe, upon eſcape of one brought Eſcape on c 
0 xcctio by force of a Cop utlagat', is tam ro wag. 
ot Tn rege quam pro ſeipſo; and the party ſhall have 
ef in damages. Fitzgib. 265. | 1 Stra. got, - | 
"= An action on the caſe, Tam pro dom” rege quam By Qui tam, - 
| pro ſzipſo, was brought, for that he had a Capias ut- | 
* Hat after judgment againſt J. S. and delivered it 
eee ee e e ee 
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to the ſheriff of D. to execute it, who ſeeing 
and being deſired to execute it, would not do it bo 
ſuffered him to go at large, and afterwards the *) 
| ſheriff returned Non g/ inventus. Per Cur: Th, 
action is well brought, and the King is to have ſhe 
Declaration of ag benefit thereof as well as the party. And in his de. 
_— ® claration he need not cite the whole record, but he. 
5 gin at the judgment quod cum recuperaſſet, &c. fy 
it is but a conveyance to the action, and it is ng 
neceſſary to ſhew the whole record; 'and it ſuffice 
to begin at that which is the cauſe of action. Cy, 
Fac. 532. Cre. Elix. 877. Cre. Fac. 30. 
And this is to be conſidered in the cafe of a (ο , 
utlagat, or a Capias pro fine; or where one ſhall l 
ſaid to be in execution without prayer of the path, 

| and where not. . 

Eſcape on C If a Cap ad ſatisfac. iſſue upon a judgment in 2c. 
* tion of debt, and the ſheriff return Non 9 invenin, 
and thereupon he is outlawed; and afterwards a Co 
utlagat iſſues out againſt him, upon which he i 
taken and impriſoned, and after is permitted tog 
Yet the party at large; the party who recovered ſhall have ado 
may have debt. of Debt upon this eſcape againſt the ſheriff; for tt 
was in execution againſt him alſo, becauſe he cannot 
f have. a new Capias ad ſatigfaciend. And if It 
be in execution ©{Cape, although he was taken at the King's ſut, 
at the ſuit of the yet the party had ſuch intereſt in the body, that I 
party, without ſhall have action of Eſcape againſt the ſheriff; and 
a. before the plaintiff's prayer to have him in execu- 
tion, he is in execution at his election. 80 that i 
the ſheriff ſuffer him to go at large before the plain; 
tiff hath determined his election, it is an eſcap 
| againſt the plaintiff, if he will, and an action d 
debt lies. Yekv. 20. Rol. Abr. $10, 
Recovery in B. C. A. recovers in debt v. D. in Banco Commun, and 
ies a. Capias ad ſatisfac. and an Ex pf ch; 
Error in B. R. and outlaws the defendant who brought error in B. I. 
c a,. and judgment affirmed, and within the year a (4 
Artlagat is awarded, and the defendant taken, and 
Eſcape. -* the ſheriff ſuffers him to eſcape before the return d 
the writ; action lies againſt the ſheriff, The deten 
dant here being taken by Cap utlagat' out of dhe 


King 


* 


as pro fine | | 
f he will, without prayer: as a Capias pro fine on 14 
kcovery in I ſſumpſit, and alſo a Cap ad ſatisfac' re- 8 | it-þ 
irnable the ſame term at one and tre ſame return; 1 
nd 2s to the Capias pro fine the ſheriff returns Cepi 
whus ; and as to the Cap ad ſatisfaciend?, Non e 
mmm. If the ſheriff in ſuch caſes takes the party 
Coias pro fine, now upon this taking he is in 
ution for the party; and if the ſheriff let him nt 
dat large, he ſhall anſwer for the eſcape, Leon. 51, "nt 
66. | 1 1 Wh 
ws man be taken by a Cap pro fine for deny- Cap pro fine de- = 
g his deed in the action of Deli, and is ſuffered to go ing his deed, of 
lage, he who recovers ſhall have debt againſt the 
i; for the Cap is ad reſpondend tam nobis quam 
i. 7 H. 4. 4. n 
do in recovery on forger of falſe deeds, if the de- Recovery on 
ant. be impriſoned for the fine at the prayer of forger of falle 
King's attorney, if he be ſuffered to go at large 
fore ſatisfaction to the plaintiff, he may charge 
n for the eſcape, becauſe he is in execution to 
party upon the priſal at his election. For he 
t to be in execution at the ſuit of the party, be- 
ſuit to the King, becaufe the ſuit; of the party 
0 and the time but acceſſary, becauſe 
the ſuit” 7 H. 6. 6. 5. eee ee 
But if a man be taken by Capias pro fire for the Where no Capias 
wy, where no Capias lies in the original, (as in lies in 3 
le with force, - Ge.) and ſuffered to eſeape before db. in den- 
ſer of the party to be in execuẽ on for his da, tion before prayer 
Ne, the party ſhall; not have eſcape agaiufl the of the pariy. 
i, becauſe he would not be in execution for him 


Chap. f 5. 


& Med. 201. 


the original ; 


1 


ie prayer, 


' Efcapes. - an 


King's Bench, ſhall be in execution for the plaintiff 

reſently after the arreft, if he will, although he 

ns never brought into court, nor the court com- 

mitted him in execution for the party. 5 Co. 88. 

Cre, Eliz. 706. pl. 28. See Sid. 380. Welw. 20. 

10 Vin. Abr. 

In all caſes when the plaintiff may have a Capias On Cap” pro fine 
d ſatisfaciend*, and the defendant is taken by Ca- bean be in 

, he ſhall be in execution for the plaintiff, ſuit of the party. 


execution at the 


deeds, 


FE "3 Ag 


* 


fore if it can be proved that the priſoner ge 


<v_ — 


lodging in the Old'Baily with liberty to go ubet 


neceſſary after an eſcape for the warden to putt 
. defendant, within the walls of the gaol, or to mes 


priſon of the Het, becauſe: the priſon is not! 
enough to contain all the priſoners, yet he 0 


dant either denies the E/cape, and then he pleat l 


rules, ſince which the deſendant had taken an hoy 
in the liberty of the rules, and gone out whenen 
he pleaſed, as if he was no priſoner, but always 
brings an action for an eſcape, the warden will pt 


fendant ready; and if ſuch plea can be maintain 


Eſcapes. @Ohap.1; 
As for the pleading to Eſcapes directly, the defer. 


permiſit ire ad largum, or elſe be confeſſeth the 
Eſcape; but pleads that he made freſh purſuit, i 
that he eſcaped by licence of the plaintiff, 

The late Mr. Juſtice Deniſon's opinion on the 4 
lowing cafe ſcems a very proper introduction to the 
pleadings to actions of eſcape: the caſe was that, 

A. recovered judgment againſt B. in an action 
debt on bond, and the defendant was committed t 
the Fleet, and charged in execution at the plainif 
ſuit, and obtained of the warden the liberty of th 


«= LAT = we * 


turned again to his houſe; ſo that if the plain 


freſh pur ſuit, and recaption, always having the 


the utmoſt of charging a defendant in executi 
amounts to uo more, than obliging him to hare 


Dr. Is the defendant's returning to his lodging 
the rules after an eſcape ſufficient to maintain f 
warden's plea of freſh purſuit and recaption? of! 


freſh; ſecurity for tl. e liberty of the rules, to mi 


tain ſuch plea ? for aſter an eſcape the penalty re 
bond for the liberty of the rules is forfeited, exc 
though the priſoner returns, be is under no rel ret; 
or, impriſonment whatſoever unleſs he be recom o 
ted to the gaol, or the warden takes a new { 0; | 
the former penalty being already forſeitel. f. 


An. I am of opinion that though the warten 
indulged to keep his priſoners out of the walls o 


not to ſuffer them to go out of the rules; and lt 


large with his privity, though he returns 30 


Chap. 15. Elcapes. EEE. 

tet that will be an eſcape for which the warden will 

de anſwerable; and therefore if notice be given the 

varden that the priſoner is ſeen at large, and after 

bis he is after ſeen without the rules, that will be 

vidence of the privity of the warden to the priſo- 

er's eſcape, and avoid the plea. of freſh purſuit; as 

o the ſecurity taken by the warden, that does not 

em to be material in the preſent caſe. 

th June 17 40. Lincoln's Inn. 
ee 36 #3 | Tho. DEeNn1s0Nn, 


| th | # | 

hou Though the priſoner that eſcapes be out of the Though priſoner 
nee, yet if he be taken in recenti executione, he be ont of the 
ys fall de in execution again; and though he fly into“ 

an other county where the ſheriff had not power, yet 


nſmuch as the eſcape was of his own wrong, 

jhereof he ſhall not take advantage) the ſheriff 

ay retake him in another county, and he ſhall be. - 

cutoff execution. And freſh parfuit is not, that he muſt 

ve him always in his view; but if he makes freſh 

Irſuit, ſo that it doth not appear fully there was a If ſheriff makes 
ult in the ſheriff in his purſuit, though he be a no default. 
and a night out of his view, yet he ſhall be ſaid 

ain de in execution for the party againſt his will upon 

retaking ; as if the priſoner eſcape to an houſe, 


put the ſheriff ſets a watch and takes him when he 

o i nes out, ö 3 
0 i the gaoler makes a freſh purſuit before any ac- If the ſheriff re. 
iy of" commenced, and he is retaken, the'gaoler ſhall ute mega freſh 
ited, A ercuſed; but it is otherwiſe if before the priſoner tion brought, he 


retaken the party brings his action, for at the hall be excuſed, 
conn of the action brought he had good cauſe of ac- 

u: but it ſeems, by. Minch 53. that retaking upon 

1 ut fuit after action is good, but not after iſſue 
wandel. Cro. Fac. 657. pl. 8. 1 | 
alls , attorney of C. B. was in execution in Eſcape at the af 
lt for 1000 J. and he by practice procured him- fizes in Norfolk. 
he i de removed by Habeas Corpus before Cote 

and U Juſtice, at the aſfzes in Lent, and then eſcaped 

x SO (anon, and in Eater teim following the bailiff Taken at Londen 
z at VIE take him. The opinion of the court was, ** 
ET 3 that 
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3 that the freſh ſuit made was good, thaugh he took 

him again at the end of the year, if inquiry wy 

made after him, and fo by conſequenee action fi 

falſe impriſonment againſt the bailiff did not lis, 
T. Tet Eo 

If the ſheriff does If the plaintiff bring his aQion before the ſheriff 

not make freſh retake him, or if the' ſheriff does not make freſh Pur- 

. ſuit, yet in both caſes the ſheriff may retake hin, 

1 85 and keep his body in cuſtody till he agree with bin, 

or he may have action on the caſe for his tottiou 

eſcage. And where the priſoner eſcapes of his ow 

wrong, and is retaken, he ſhall never have an Audit 

guerela againſt the ſheriff, ;; but if he eſcapes wit 

the conſent, of the gaoler, he cannot retake him: al 

if be do, the party, ſhall have an, Audila guerda. | 

one in execution eſcape, the ſheriff may nat ret 

but upon freſh purſuit; but he ſhall; have action a 

Treſpaſs lies, tho: the caſe againſt him, or Tpreſpafs. quare prijonen jo 

he may not Lit. 3. Cd. 52, Poph, 41. Jo. 145. pl. 2. ( 

a Jac. 657. pl, 8. 2 ol. Rep. 282, 283. 1225 Du 

If the priſoner . A_ priſoner eſcapes, the gaoler makes. freſh: pu: 

. action ſuit, and befote he bath taken bim the priſoner nj 

bal... tis is the act of God, and yer becauſe it wa: ai 

an eſcape, the action of eſcape lies ag inſt the gc 

: Po 5. 186. | | 4 x in 

In freſh purſuit, pon eſcape, the ſheriff. may not in freſh/purlut 

ſheriff not 19. enter_into the houſe of J. D. and break the ci 

— J. N. to ſearch for the priſoner. 2 Bol Ar. 5b 

Eſcape out of If a man in execution, in the county of I 

Desen, and is eſcapes into the county af Samer ſet, where be 8 f 

found a priſoner xen in execution at another man's ſuit, andi aſterl 

in . ſheriff ot Devar, un freſh purſuit, est an 

ſon in Semerſeiſhire, it is made, a queſtion, vo" 

may charge the ſheriff of Somerſet with the fit en, 

. | ecution, or the party in execution, ſecs! 
| ſhall not retake. him Rol. Abr., 902." -/ 


* 


4 
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| Information.a+ ; T bough., information lies againſt, the, 45 ; 
gainſ: the ſhenff Eſcape, yet it lies not on eſcape. after taking b 
for eſcape. puxrſuit, no more, though the information be de 
ing before., the taking; ſo that the officer's digg l 


# £ 


appear. 2, Kab. Rep . 384. Pl. 54. 5 
: 7 A 4 4 
is 3. f « * $# & * 
. 83 ? 1 1 9 
1 x : # _ 
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k The plaintiff counts of an eſcape in London, and Eſcape inLondon, 


he defendant juſtifiesthe retaking in Devon, ſo that TetakeninDevas. 
the eſcape at Logden is not -anſwered, it is nonght Ill on a demurrer. 
upon demurrer ; but when the defendant by bis re- 
plication denies not the freſh ſuit, by proteftation 


if WiW:clics vpn this, that he was out of the view, {which 

u. Wi: not material, for it is not the form of pleading to 

n, ar be had him in his view, &c.) it appeared not to 

im, court: that he had cauſt of action; now this bar 

100 ; ſufficient for the matter, but inſufficient for the 

wn form; and there being no demurrer, but a replica- 

die an, no advantage fhall be taken of the bar for' mat · 

deer of form. 3 Co. 5 2. Poph. 41. 1 EN 

and Adion on the caſe for voluntary eſcape z defen- Traverſe that he 
r pleads, he ofcaped in November by negligence, „cut bet enn 
ad traverſed not voluntarity, and that be frethly tg erkib. Zille. 
0 rſued and took him, and that peſea, viz, 27 Aug. 


de died to which the plaintiff demurred, becauſe 
befort the eſcape, and eſpetially for the void traverſe, 
But per kur The alledging the voluntary eſcape is 
nmaterial, and the ſheriff chargeable ' without it, 
nd he need not traverfe thè voluntary eſcape ; but 
canſehe doth not ſay he did ante exbibrtronemnt bille, Fu rats 
juigment for the plaineif, © 3. Neb. Rep. 5 5. Pl. 35. den 

The plaintiſf declared of an efcape voluntary; the Nar. of volunta- 
lelendantſhews: à negligent” eſcape, it is good with- U ber n negli» 

ut 2 traverſe, Lach 20998) ©" Ts err WOO 

In debt on eſcape, plaintiff declares, that the de- 

endant (cheriff of Dꝛeon. & ſuffered one C. who was 


* 


dna 
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: 15 Mn cxccution, to eſcape im London, 18 Dec. defendant 

fer ads, chat the ſaid! C, efcaped the 16 Det. in cm 

ind, and that he freſhly purſued him, and retock 

bonn e 17 Dec. and retained him again in execu- 
ul. on, abſque hoc, that he'is-guilty alir vel alio made. un 


In this it is demurred; becauſe” the eſcape is ſuppo- anſwer to the 
d to: de the 18th of Deremiler, and he pleads the eſcape as to time, 
fave the röth of Derember; and the retaking the © 
I7th of December 3 and fo he ànfwers not ts” the 
depo mentioned in tte dectiyatibn; for the'traverſe 

K - uel alis md doth not'anfwer” to the time, but 
d the manner of agy thing alleged: and prf cur., 
te plea it ill; Cre. Bie. 430 pl. 5 tr uh 

* On 
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( 
On Nil debet in On Nil debet pleaded in eſcape, freſh: purſuit my 
Peck por: be given in evidence; ſo a releaſe, or any thing that iu 
in evidence. ny the duty. es ae 3 Keb. Ag. 3h nc 
| 47. 
Debt for eſcape, Debt ſor an Ay is not within the fatute of 4 
* limitation, though action on the cafe is. The word 
. of the ſtatute are, All actions of debt grounded a 0 
3 any lending or contract, without ſpecialty, ſhall be 0 
brought within ſix Any Sid. 305, _ fl. 14, 
Saund. 58. Lev. 191. of 
No firſt, this action is not founded on any lend pl 
ing or contract; here is a duty created by the lo. 
| without lending or contract. 2 Inſt. 388. at 
"Tis founded on 2. This action is 'founded on a ſpecialty, (viz, MW to 
Rn. on a ſtatute law; for at common law no debt iſ: 
* eſcape lay againſt a gaoler, Qc. of one out of 1. 
ecution. And the ſtatute. of 1 R. 2. c. 12. be 
the action of debt againſt the warden of the Flt; 
and this ftatute, by conſtruction, extends to all otter b. 
gaolers and ſheriffs. Se 37» 38. Lev. 10, 0 
5 Sid 308. l.. ©; | NC 
Acknowledg- The, ſheriff brought an Gion on the caſe apanki 
—.— e 7. for making his eſcape out of execution; defend v 
good plea. © pleads confeſfing all the matter, and that after 4 it 
: eſcape, he, at whoſe, ſuit he was condemned, 
acknowledged ſatisfaRion on record. To which i ch 
was demurred. Per cur : The plea is good, beruf pl 
the defendant is to be charged, Sn that 2 plain . 
are chargeable with the debt, and not otberviſe * 
and the defendant hath pleaded ſatisfaction acknon Mi 
ledged on record, which may by his means, 1 
not denied; for other wiſe the plaintiff mit — of 
ſhewed the ſpecial matter by replication. Gre. 5 4 
237 M 3. Len Anz. NAI. „„ 
Accord, with fa- Accord with ſatisfaction is no plea. 10 Sie ja th 
En 9 on judgment i in eſcape on Qyer, the defendant pia n 
f  Executia non, becauſe that after the judgment the® * 
fendant aſſigned the abligation of ſecurity of T. th th 
party, who eſcaped,. which the plaintiff; rg * 4 
accepted. To which the plaintiff demurred. 1 
per cur.. Accord with ſatisfaction — b 


er a judgment. . * 255. pl. 89. pa 


2 
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Debt on eſcape againſt the ſher:f upon a Capias Nul tiel record, 
lagat' after judgment. Defendayt pleads there was 
no ſuch 1ecord of the debt and damages, It is a 
good plea on demurrer. Brownl. 5 1. Hob. 209. pl. 

N j debt on eſcape one may plead, that the plaintiff Command of the 
commanded him to let him out of execution. Cro. plainuff, 
Car, 329. pl. 12. 155 ; 

In Scire fac” on a recognizance, as bail in a vrit Eſcape byconſent 
of error in the Exchequer Chamber, The defeadant — plaintiff, 
pleads, that the plaintiff ſued a Capias ad ſatisfaciend 5 
out of the King's Bench to the ſheriff of Middleſex; 
and he was taken in execution thereon, and ſuffered 
to eſcape by the plaintiff's conſent. The plaintiff | 
demurs, becauſe they do not lay a place where the Place omitted. 
court was held, nor where the party eſcaped by con- . 
ſent. 2 Keb. Rep. 567. pl. 7 3. Mod. Rep. 19. 

Payment of the money to the ma: ſhal is no bar, Where payment 
but pay ment to the ſheriff on a Fieri fac' is good; — £ 
for he is commanded to levy the money, &c, but 
no ſuch-authority is given to the marſhal. 2 Fo. 97: 

In eſcape, the defendant pleads a releaſe of him Releaſe plea ded. 
who recovered, to the priſoner, being in execution; _ | 
it is holden no plea in debt on eſcape... ' 19. H. 6. 14. ts 

In caſe for the eſcape of Mary Oglethorpe, the de- Qu. whether a 
danation ſet forth, that dich. 2 Geo. in C. B. the _ 2 
phintiff recovered. jud: ment againſt ber for 232 J. tween e 
which coming into B. R. by writ of error, t! e writ = 2 be 
Was'non pros, and execution awarded, which judg- Fable © 57 
ment is ſtill in force: that 12 June 2 Ges. LIE. Capone ol 
Oglethorpe ſurrendered herſelf to the Fleet in diſcharge = 
of ber bail, from whence ſhe was removed by Habeas 
crpus to Newgate una cum die & cauſa, &c. wheie 
the plaintiff intended to charge her in execution, but 
the defendants, ſheriff of Middleſer, voluntarily per- 
mitted her to eſcape. The defendants confeſs the 
kad Oglethorpe in their , cuſtody, prout, c. but ſay 
that 20 Junii a Habeas corpus was delivered to them, 
requiring them to briog: her to the Chief Juftice's 
chamber, upon which they made a war rant to their 
tilff, commanding him to carry her and bi ing her 
lie back again, by virtue of which he took her out 

© 4 © Ts of 


Eſcapes. Chap, 1g, 


of Niniizate; and in carrying her along fhe wa tec. 
cued. The plaintiff demurs, and Mich. 5 Gu. ty 
pro quer took three exceptions to the manner of 
pleading. 9 
1. K is improperly pleaded; they ſhould not have 
ſer forth the fact, but the operation of law reſulting 
from that fact: therefore pleading the reſcue fron . 
the bailiff is wrong; it ought to have been as from 
the ſheriff, for the law takes no notice of a bailif, c 
his acts. In Coke's cafe, Hil. 2 Geo. a reſcue wi 
returned on a bill of Adiddlefex in this form: Tha Wn 
a Capias ad 'fatisfaciendum iſſued to the fheriff, who 
thereupon took the debtor, and the reſcue was mat 
of the priſoner under that arreſt 3 exception was U. 
ken, that this return was only argumentative, he. 
cauſe an eſcape of one in cuſtody of the ſheriff ij 1 
eſcape fot all ſuits wherein he had proceſs. The 
xeturn/indeed was held good, it being veritas feli; 
but the court beld it would have been other wiſe il 
2 Saund. 97. If one jointenant plea 
that the other;conceſſit to him, it is ill; for it ſhoull 
have been pleaded. as a releaſe, that being the ouly 
proper conveyance between jointenants. 2 / 
149, 260, 266. 3 Lev. 290. That was bus 1 
a grant, which could only enure as a covenant to 
ſtand ſeiſed; and the plea was held ill, for it out 
to have been pleaded according to the ed of it ig 
law. Salk. 8, 274. 

2. The defend nts ought to have ee that he 
was not afterwards found in'ba/live ſua. Bal. 215, 
216. Officina Brevium 203, 204, 217, 226, 

TR. Tiie Habeas corpus requires her to be brought 
ſub ſalve et fecuro conductu, but the defendants halt 
not ſſie wn that they complied with this direfion; WP 
and this they” ought to do do, when they plead 1 8: 
reſcur. "PE | 

As to the principal nent, whether the reſcue hat 
pleaded be a ſufficient excuſe, I muſt obſerve, thi 
ſuch teturns' have never been favoured, 'becauſ 

there de fraud and combination impaſdle 10 | 
en, and they infer ar nen oY 


Chap. I 5 . | Elcapes. | 

ing, by ſuppoſing an unlawful force, as appears by 
— * which reeites, that the ſheriffs mul- 
ntiens falſum dont reſponſum, mandando quod non po- 
merun exequi præceptum regis propter refiflentiam - 
And concludes, Caveant vicecomites de cœtero, quod 
hujuſmodi reſponſio redundat in dedecus domini regis et 
rg ſug, A return of a reſcue may diſcharge 
the ſheriff againſt the King, but not againſt the par- 
ty, Formerly ſuch a return of a reſcue upon meſne 
noceſs was held not pleadable, becauſe the ſheriff 
might take ſufficient power of the county. Cre. 
M. 868. But ſinee in the caſe of May v. Proby, 
re. Fac. 419. 3 Bulſtr. 198. Moor 85 2. Rol. Abr. 
$67. it has been reſolved, that the arreft being on 
me/ne proceſs, and not upon execution, the ſheriff is 
hot bound to take the poſſe comitatus, and therefore 
Reſcous is a good return: but if the priſoner had 


ren one in the gaol, the ſheriff ought to keep him 
ſt his peril, and Reſcous is no exeuſe, for he is to 


ae care that his priſon be ſtrong enough to keep 
he priſoners. And upon proceſs of execution, ſuch 
return is no excuſe againſt the King or the party, 
br the proceſs being once executed, the party can 
ue no other, From this caſe I draw two infer- 
ices, 1. That when the priſoner is onee in gaol, a 
(cue thence will be no excuſe to the ſheriff, Rol. 
br. 807. pl. 3. 33 H. 6. 1. 4 Co. 84. 4. is a 


nuch ſtronger caſe than the preſent; for there it is 


Rid that if rebel fubjeAts break the prifon, 8 
priſoners efeape, this is no exeuſe, though it 
Nerwiſe where it is done by foreign enemies. In 
B H. 6. 1. the cafe was adjourned ; but in 16 
dd. 4. 3. it is reſolved by all the judyes : and the 
mana of B. R. was forced to get an act of par- 


ment, 2. The other inference is, that wherever 


e ſheriff / may raiſe the Poſſe, he is not excuſable 
a Reſcous, becauſe no power is by intendment 
me to reſiſt the ſheriff and his Poſſe. 8 H. 4. 19. 
Lhe prifoner here is to be taken to be- in actual cu 
. It e-nnot be inten ed the Habeas corpus was 
0 Out at the inſtance of the plaintiff, and the 


deriff- might "have raiſed the Pee; the very words 
| of 
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of the writ ſuppoſe it, ſub ſalus et ſecuro condiſi 


avoided the eſcape, and the caſes cited are of return, 


are within the walls of the priſon, One in cuſtod) 


he is not ſo for the reſcue of a perſon not carried 


Eſcapes. Chap, 


Since it appears therefore, that the ſhe:iff is luble 
for the reſcue of one in execution, and for a reſcue 
out of the priſon where the cuſtody is on meſre pio- 
cefs only, . becauſe in theſe caſes he may raiſe tte 
Poſſe; I can ſee no reaſon to diſtinguiſh this ciſe 
from thoſe, and why he may not have the Pſp in 
one as well as in the other, | 

Bootle contra. As to the firſt objection, we may 
plead either according to the truth of the fact, or tle 
operation of the law upon that fact, and either way 
is good. Palm. 532. 2. We have confeſſed and 


— —— — 2 , K ww a 9fri.. * 


— 


where it may be neceſſary to ſay, the party was nd 
afterwards to be found in his bailiwick, becauſe 2c. 
cording to the latter reſolutions, Ventr. 269. whid 
denies the ſheriff of Efzx's caſe in Hob. 202, the 
priſoner may be retaken, and therefore the return 
"muſt anſwer every poſſibility, which need not 
done in pleading. The third objection depends up- 
on the principal point, as to which I muſt obſent 
that it appears Oglethorpe was not in execution, fa 
which reaſon caſe is brought, becauſe the 1 Ri. 2, 
c. 12. gives debt only for the eſcape of one in execir 
tion. 11 Hen. 4. 11. A. wounds B. and being i 
the cuſtody of the conſtable, eſcapes, and theo ] 
dies; the conſtable is not anſwerable as for the eſcape 
of a felon. , Salk. 614. 2 Mod. caſe 158. At tha 
day a reſcue upon meſne proceſs is a good exc 
though the former opinions were otherwiſe. 3 

46. 2 Lev. 144. & 2 Cre, 419. there is a gi 
difference between priſoners at large, and thoſe-l 
actual cuſtody ; the latter by //7/im. 2. c. II. 
be kept in irons: but that extends only to ſuch 


out of the priſon is not required to have ſo ri 
guard, and therefore though a reſcue out of the gaol 
one in upon meſne proceſs makes the ſheriff liable, Ys 


gaol. On a Habeas corpus the ſheriff may go 1. 
the way with the priſoner, provided be has 1 


ready at the return of the writ. 3 Co. 4 6.0 | 


ap. 15. Eſcapes. 
ſheriff is obliged to bring out the party in obedience 
to the King's writ, and he is not compellable to 
have a ſtricter guard than for a perſon arreſted on 
-e proceſs. | A common Capias has the words ſaluo 
te dies as well as the Habeas corpus; fo no infer- 
caſe ence can be drawn from the wording of the writ, 
in The reaſon why the ſheriff ſhall raiſe the Poſſe, in 
caſe of execution, doth not hold in this caſe ; for 
may the party doth not loſe his debt, nor even his proceſs, 
(ie bor there may be a re-caption. The ſtatute of Marle- 
e, c. 21. & Meſim. 1. c. 17. Meſim. 2. c. 39. 
aue but in affirmance of the common law. 2 IA. 
454. For the ſheriff might have had the Poſſe be- 
fore, But though he may, yet he is not obliged: to 
rife the Poſe upon every occaſion; for it is to be 


e It 
hich BW preſumed men will act according to law, and the 
„e contrary is never ſuppoſed. 10 H. 7. 26. The 
tur ſheriff in this caſe might plead a re-caption. Gods. 


177, And as on a Habeas corpus he may let the pri- 
foner go out of the way, it ſhews he is only con- 
ſidered as a perſon- in cuſtody upon meſne proceſs; 
eſcapes being ſo penal, the judges have always made 
1 favourable ' conſtruction for the officers. 3 Co. 


44. a. VETS 101 12 8 & 
rde replied, This is more than a cuſtody on meſne 
proceſs. The demand tranſit in rem judicatam, and 
i the ſheriff is not liable, it will be very eaſy to bring 
4 Habeas corpus for no other end but to let the pri- 
er eſcupe, of a 111 Þ | 39 218 

Chief Fuſtice, Here the fact pleaded is true, that 
'he was in the cuſtody of the bailiff, and reſcued 
from him; and though this amounts in law to the 
euſtody of the ſheriff, yet it differs from the caſes 


bot a grant, but a releaſe, and a covenant to 
ſtand ſeiſed; but here the fact is true, and properly 
pleaded. 2. The defendants have confeſſed and 
woided, and therefore it lay upon the plaintiff to 
mw a re-caption in his replication. The third ob- 
Fon likewiſe has nothing in it, for the words of 
common Capias are as ſtrong. 8 25 5 


of grants, for there the ſat was not true. It was 
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ere s reſcue is pleadable. The ſheriff wa rw 


4 2 to the ſecond, I think the plea ſhould have gu 


long race; and though. the crown may commun 


_—_— IS — 
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are the grounds of this action, taking it as intirely ſj 


bo bad in his power ; far the law ſuppoſes the Pa 
to be a ſufficient defence againſt a refcue, and mf cn. 


Here is not the ad of God, as fire; or any * 


Eſtapes. Chap, ts 
As to the principal point, I cannot ſee hoy li 
eaſe is diſtingu iſhed from a cuſtody on meſ¹⁴ã procel 


to bring her out, and as ſhe was not in executcy, 
de can only be faid to be is pan e pra 
Hort Juſtice accord. 
Eryre Juſtiee inclined the roſeus Was a fulicien 
exculs, and well pleaded. 

VNerieſcue Juſtice accord, as to the firſt objeddng 


on; and faid, ſhe was not found afterwards, & 
this Lands, there may be an intendment that ſhe wy, 
As ta the third, it appears ſhe was carried by ox 
Angle officer, which is certainly à negledt. This 
a fort of middle proceſs after the plaintiff has run 4 


the ſheriff to bring out his priſoner, yet that is with 
ant prejudice to the party. She ought to be come 

as ſecurely as ſhe is kept, and the ſheriff here * 
his remedy: agaiaft-the reſcuers. He might, beſa 
be brought ber out, have inſiſted on mony to pap! 
guard. 

Hill. 7 Geo. Te was argued — time, by Way 
pro quer. The queſtion is, Whether after judg- 


went, and before any charge in execution, a reſcue ii: 
on the party's we ceny Gennes out on a Habeas cru 
be a good excuſe for the ſheriff in an action of cſcaph! 


\ Fo. prove it no excuſe, I hall conſider, 1. Whi 
2. Compare it with the r:ſolutions already i 


— books. 3. Ihs peat that hae heros . 
ip be made. wal 


1. Fo — Coundatinn: of ſuch 2n Hen fre 
and that is, the damage which che plaintiff has 


' ined: by the neglect of the defendant, which he n 


might have prevented by the uſe of thoſe means thnſiu 


no force is able to reſiſt the ſheriff and bis P, Hal 


force, as the caſe of enemies, which I admit 2 'cm 
401 


-excuſes for the ſheriff, 33 Hen. 6. I. 16 4 


hap. 1 g Eſcapes. | 
Co. 84. Ral. Ar. 808. The ſheriff may, if he 
eaſes, raiſe the Poſſe in execution of any proceſs 
hatſoever. 2 In/t. 193. 3 Hen. 7, I Dalt. Sher. 
gp. 20. P. 104. cap. 95. p. 354» 5. The plea ad- 
nuts the neglect, and the officer has a fee, 3 Bulftr. 
12. Cro. Eliz. 873. Vent. 268, Winch go. 
1 Ed. 3. 45- L. 1 
2. The caſes in the books, I would compare this 
ith the caſe of a reſcue of one taken upon meſne. 
toceſs before he is carried to gaol, In Queen Eli- 
ulerb's time this queſtion was determined againſt the 
detiff. 3 Cre. 868. Ny 40. Bot I admit it has 
ace been, reſolved. otherwiſe. - 3 Bud/tr. 198, And 
jow it is held, that the ſheriff ſhall not be anſwer- 
de. 2 Cro. 419. Rol. Abr. 807. Dy. 1. Lev. 
144. 3 Lev. 46. MY IO.” T5 
But taking the law according to the latter reſolu- 
ons, I ſhall ſhew, that the reaſons they go upon 
do not affect this caſe, es 
1. In the caſe of. meſne proceſs, though the ſheriff. 
nay, yet he is not bound to raiſe the Poſſe. Dalt. 
54. But in this caſe, where the priſoner is con- 
eyed by proceſs after judgment, he ought to take 
e fame caution as if he was upon a Capias ad ſatiſ- 
wiendum, nay a greater, if he obſerves the words of 
Habeas corpus, which require him to convey the 
priſoner ſub ſalve & ſecuro conduftin. Beſides, this 
va proceſs, not ſo eaſy to be renewed as a Capias ad 
jabifactendum or meſne proceſs, Cro. Car. 240, 255. 
2. Another reaſon why reſcue on meſne proceſs is 
an excuſe, is, becauſe. of the multiplicity of ſuch 
writs, which are executed at the ſame time in dif- 
ſent parts of the county, which makes it impoſſi- 
ble for. the ſheriff to raiſe the Paſſe; but this is a 
writ that rarely iſſues, and there is no danger of 
ling many of them to execute at the ſame time. 
ln the. caſe of meſue proceſs, the plaintiff has the 
conduR of that, but the defendant may purchaſe the 
beas cor pres, ih WI, + 53 4 EA _ 5 
. The objections are, 1. That we may have our 
Remedy againſt the reſcuers ; but will not they ſend 
u back again to the ſheriff? Beſides, it is a doubt 
F . 


Eſcapes. Chap j iſ 
whether the plaintiff has any remedy againſt the ue. 
euers; the ſheriff indeed has, and therefore he'is nt 
burt by being ſubjected to our action. Huy, os 
2 Cro. 419. Cro. El. 53. The wrong is done by n0 
1 h the ſheriff and the reſcuers. Rol. A. 693. 

3. | | 
2. Say they, Why ſhould the Habeas corpus pit 
the ſheriff in a worſe condition, when he js obligel 
to bring her out in obedience to that command! 
But we ſay, No command of the crown can excuſe 
him as to the ſubject. Dy. 296. b. 297. 4. Bll 
r. 808. | h | 

3. It is objected, that this will be a hard ciſe 
upon the ſheriff, who may be ruined by combinations 
between the plaintiff and defendant. But has not 
the law furniſhed him with means to prevent ay 
thing of that nature, by inveſting him with a poyer 
to raiſe the Poſſe ? | | 

Upon the whole, it appears here has been a neg. 
lect, an interruption of the courſe of juſtice, a dz 
mage to the plaintiff, for which he ought to haie 
redreſs. | yy 

Reeve contra. This is a reſcue of one in cuſtody 
on meſne proceſs only, and not out of the walls of 
the priſon; for ſhe was brought thence by the King' 
command, which the ſheriff was bound to obey, 
And 4 Co. 44. it is ſaid, that every thing is to be 
taken moſt favourably for the officer. In the cle 
of a Capias ad ſatisfaciendum, the reaſon why tht 
ſheriff was liable was, becauſe the party could tare 
no new writ. Hob. Sheriff of Eſſex's caſe. Though 
it is otherwiſe reſolved ſince, that the party bimſelf 
may retake him. Sid. 330. Lev. 211. 2 Li 
340. 2 Lev. 109, 132. Ventr. 267. Show. 17], 

t what if he is reſcued on meſne proceſs, and can- 
not be retaken, does not the plaintiff loſe his debt 
as much as in the caſe of an execution? The re 
ſons now given for that caſe are not given in tie 
books. | Ste ei 
This is no more than a cuſtody on maar procel 
out of the walls of the priſon ; every common (4: 
pias has the words ſalua cuſtodia, ſo no argument * 
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Chap. 1 5. Eſcapes. | 
e drawn from thoſe words in the Habeas corpus. 
be ſheriff is liable in no caſe for a reſcue, but where 
Ye was obliged to take the Poſe, which here he was 
bot. If the ſheriff, after the party is charged in 
xecution, brings him out on a Habeas corpus, it is 
no eſcape if he go out of the direct way. 3 Co. 
. Moor 257. . 3 

And as to the objection, that the plaintiff is no party 
to the ſuing out the Habeas corpus, is not that the 
caſe where there are ſeveral proceſſes charged againſt 
the ſame perſon, and he is reſcued when taken on 
one only? And though the warrant is to one bailiff 
only, yet there is no argument of a neglect, becauſe 


that bailiff had it in his power to raiſe the Poſſe, 


without reſorting back to the ſheriff, 

Adjournatur. And this term Pratt Chief Juſtice 
deliyered the reſolution of the court, 

It was admitted at the bar, and is not now to be 
diſputed, but that on the one band if the ſheriff ar- 
reſts the party by virtue of meſne proceſs, and he is 
reſeved as he carries him to gaol, it will be a good 
excuſe for the ſheriff, Cro. Fac. 419. And on 
the other hand, if the party be once within the walls 
of the priſon, though the cuſtody be on meſne pro- 
ces only, yet a reſcue from thence by any but com- 
mon enemies will be no excuſe. If a company of 
dels break the prifon, and let out the priſoners, yet 
the ſheriff is anſwerable, becauſe the law ſuppoſes the 
beriff and his Poſſe are ſufficient to reſiſt ſuch a force. 
Rel. Abr. 811. 4 Co. 84. Theſe, I fay, are grounds 
that ate not to be diſputed. 


; The caſe at bar is new, and differs from both 


theſe; but, however, we muſt take it up upon the 
different reaſons of thoſe caſes. In the caſe of meſne 
proceſs the ſheriff, if he meets the party againſt whom 
te has ſuch proceſs by accident, and is told it is the 
&fendant, he is bound to arreſt him; and then, be- 
cuſe it is not ſuppoſed that he has always the Poſſe 


dong with him, he is excuſed againſt a reſcue. But 


in the preſent caſe there is no ſuch danger of ſur- 
PZe; he has notice before, that ſuch a day he is to 


bring the par ty out of priſon, and it is his duty, and 


4 ſo 
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Three years Debt againſt che ſhetiffs of London eſcape d 
ee y apa upon | 


| And one pleaded ſore the eſcaps-at-ſuch a day, Anis ſuperins i nome 
cilely, : S ; ; 


Elcapes. Chap, rg 
ſo hv is directed by the writ, to provide for the (xi 
and ſafe conduct of the party. Here he has 5 
taken that caution, whereby the plaintiff, who hut 
an intereſt, a fort of property in the body of the 
priſoner, has ſuſtained a damage. This damage by 
happened by the neglect of the ſheriff, and therefor 
muſt anſwer it to the plaintiff in this action 
Judgment pro ur. Stra. 429. | 
That he eſcaped In treſpaſs and impriſonment the defendant juſh 
Wes l. god fies by virtue of a Capiar, and the plaintiff did aſe. 
4 tra- wards eſeape, and he deing ſheriff did follow him by 
verſe. virtue of the ſaid warrant, and took him upon the 
Capias, The plaintiff replied, he eſcaped by licen 
of the ſheriff, and traverſe of the latter taking 
virtue of the warrant, Per Cure The traverſe ü 
idle, becauſe the plaintiff had ſufficiently conkidM 
and avoided, and if he eſeaped by the ſheriff's l. 
cence, that ought to be the thing put in iſſue, and 
net the traverſe. Braun. 197. ol 
Nea by a ſerjeant Action on the cafe upon eſcape was brought ain 
ee a ſerjeant of London. He pleads that the ſheriff co 
manded him to deliver his priſoner to him, whid 
he did, and traverſed that be was guilty of the-eſcapy 
Traverſe aliter aliter wel alio modo. Per Cur”: The ſerjeant is u 
vel alio mode. officer of the ſheriff, and the uſual manner of pleas 
- ing is to plead, that the priſoner was in cuſtody 
the ſheriff; and ſheriffs in Loudon may make ther 
houſes their priſoris, as well as the counters, ail 
Traverſe ill, the bar was good, but the traverſe was ill. Sid, 318, 
pl. 6. 2 Keb. Rep. 147. pl. 22, a 

Not guilty, This plea is a confeſſion and avoidance, and 
better. traverſe is ill. But, per Cur', here is no eſcape col 
fefled, and therefore Not guilty ſhould have bett 

pleaded, and nbt to take a traverſe. 


A. The plaintiff declared on an execution by for 
of the recovery, and that the party was in the pt 
ſon of Ladgare, fub cuffed? J. F. &c. J. D. wn 
Hheriffs, 1 H. f. and that be is ſo continued e 
cufladin . N. and F. L. 3 H. 8. and then wa lu 
ſeted to eſeape. F. N. and F. L. pleaded, that be 


to, but not pre- tian 


ime ſpecificato, the ſaid F. D. and F. S. adtune „ 
«comites ſuffered him to eſcape, _ „ - 
Per Cur? + It is no plea, becauſe there were three Plea to bepreciſg 
ears ſpecified in the declaration, and it ſhall be taken de time. 

t it was the firſt or third of Z7. 8. when they 
re out of their office; yet it is merely induced by . 
de adtunc vicecomites, Which ſhall lead the intend- 
ent to be in the year in which the defendant ſup- 
ſeth they were ſheriff. 

But per Cur”, That ſufficeth not, but the plea It muſt be al- 
iſt be alledged in fact; and therefore the defen- '*%*9 in fact. 
ant's meaning to diſcharge themſelves by former 
ſcape, which was not in their time, ſhould alledge 
preciſely, Dy. 66. | | 
In debt for an eſcape of one in execution defen- After Ni debet 
nt pleads Ni debet ; and after iſſue, and the cauſe — Cre ogg 
tered for trial, the defendant would acknowledge NR 
e action with relicta verificatione, But, per Cur”, 
his he may not do without the aſſent of the plaintiff; 
Wii defects are aided by verdict. 2 Tones 


- — — = 
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The plaintiff chargeth the defendant with an 

ape 13 April 18 Fac. and the defendant pleads 

ape 29 Feb, 16 Fac. which was a year and two 

j before the eſcape alledged by the plaintiff ; to 

lich the defendant made no anſwer, and although Where the time 
concluded it was the ſame eſcape, which makes is — the 
plea good where the time is not material, yet in in ch at 
e principal caſe the time ſeems to be material; for eſcape, will not 
e defendant (the marſhal) pleads, that the priſoner make it good. 
« committed to him, by Habeas corpus, and that 

remained in his cuſtody from ſuch a time till ſuch 

time, during all which time the plaintiff never 

hel to have the ſaid priſoner in execution. Bridg. 
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7. | 

Debt for 20 J. againſt the defendant for eſcape, 

de plaintiff declares, that he recovered a judgment 
againſt Clerk, and ſued a writ of execu- 

" d. a Capias ad ſatisfaciendum directed to the 

rat ſheriff of Ex, to take Clert, which was 

ered to the defendant, and that the defendant 

* him in execution the 16th of Fuh, and let 

„„ bim 


450 = Eſcapes. Chap, ; 
him eſcape the 25 th of July at London in Cheap 
The defendant pleads, that before the 25th of Ju, 
viz. the 17th, a Fabeas corpus iſſued out of the 
Common Pleas, to bring the body of Clerk to the 
Common Pleas ad tres Michaelis next following; thi 
this writ was delivered to him, and that he by vin 
thereof brought Cler# the 1th of July from Chan 
ford by London the ſhorteſt way, and at tre; Jþ 
chaelis delivered him at the Common Bench, to N 
committed in execution. The plaintiff, Proteftm 
that the defendant did not bring Clerk by Linda 
ſaid that the Habeas corpus was delivered to him tit 
firſt of Ofober, and not before. The defendant w 
joins, that the Habeas corpus was delivered to hit 
before the firſt of October. And the plaintiff & 
_ murs. And adjudged for him for an apparent fw 
in the rejoinder, becauſe the defendant ought to ha 
ſaid, that the writ of Habeas corpus was delivered 
him, before he brought Clerc out of priſon ; fo 
_ ſignifies nothing to ſay, that it was delivered be 
the firſt of October, becauſe that appears to be (ub 
uent to the time of the eſcape. But by Paw 
| uſtice, the matter of law is with the plaintiff; 
Habeas corpus. if an Habeas corpus is delive: ed to the ſheriff in Ju 
to bring a man in execution to the Common Pl 
next Michaelmas term, the ſheriff may take a f 
ſonable time, of which the court will judge ac 
ding to the circumſtances; but he cannot bring ii 
out of priſon, and keep him out of priſon al 
| vacation. But Treby Chief Juſtice ſaid, that he wb 
not determine that point. And therefore for anoli 
 - reaſon judgment was given for the plaintiff. I 
i Hob. 202.] Ld. Raym. 241. 8 

ee, In an eſcape, the defendant confeſſeth that H 
is cuſtody by Latitat, returnable Mercuri 4 

i animarum, but ſaid, that a Superſedeas came to! 
(which varied from it) reciting a writ die G& 
craſtino animarum ; for which variance the plan 
demurred as being not the ſame action, which! 
court agreed. Keb. 234. Earl of Bedford *9 
Auſiin, 335 | 


| 


Ev 


Chap: I 5. Eſcapes. | ; 451 

In action on eſcape in debt on judgment, defen- Protection not 
dint pleads, that after he was arreſted, he was diſ- NT: 
charged by protection ſhewed to the bailiff, as ſer- 
vant to the Earl of Bath. Per Cur' The plea is 
navoht. Keb. 660. Cockman and Symonds, 

In action on the caſe on mean proceſs, ſheriff Privilege of feſ- 
reads, that a writ of privilege came to him Tz "ms aa 
Marqueſs of Newcaſtle, returnable at ſeſſions; which 
xecites, that by the law of England, pe ſons ſhall be 
tivileged in going to, and returning from the ſeſ—- 
ons. To which the plaintiff demurs, and the court 
eld the plea to be ill; yet the court were in doubt Not allowed, 
pon a ſecond motion, whether the privilege ſhall ex- 
end to ſuch inferior courts. Allo it is ill pleaded, 
ot ſhewing where the writ iſſued, nor where the 
om was, nor whether the diſcharge were in ſeſ⸗- 
jon. Sid. 269. pl. 22. MKeb. Rep. 845. pl. 38. 

In action on caſe of eſcape and falſe return, if The advantage of 


e ſheriff demurs generally upon the declaration, he — — 2 
ſeth the advantage of pleading. Stat. 23 H. 6. loft by demurrer, 
FR. © l 5 | 

In action of eſcape, Venire ſhall not be changed, 7;;re changed, 

vr in debt; for theſe may be all over England, when. 

M. 107, 241. | 


By the marſhal's privilege, the jury on eſcape 
ere Te out of London into Middleſex. 2 Keb. 
F | | 
| Hale ſaid, he knew him after -imparlance ouſted 
this plea; but here the court would not put him 
d plead it, but granted a trial in Middleſer, and 
ide in London, being ſo every where, Cro. Elix. 
5, 


Vmire is moſt proper to be from the place where From whence, 
e eſcape was. W 1 

Action is brought againſt the defendant as ſheriff A tion laid in 
r the eſcape of R. in Norfolk, and falſely returning either county. 
in eff inventus in B. R. the falſe return is not the - 
ncipal, but the eſcape is the cauſe of action; and 

e falſe return which is alſo made in Norfolk is but 

Wavation, the party may lay it in either county. 


. Rep, 771. pl. 6. 


Gg 2 Where 


_ | Elcapes. Chap. ;, 


Difference. | Where the Venire and return differ, it is not good. 
Hetl. 85. | 

No coſt on non- Per Cur : No coſt ſhall be on nonſuit in this xc 

with tion, by the ſtat. 32 H. 8. 


Bar that be It has been adjudged as well on Scire fac as in 
m_— contra debt, that to plead he was in execution, and cn 
voluntatem of the ſheriff eſcaped, is no plea; m, 
though it were by permiſſion, See 3 Keb. Rep. 305. 
pl. 47. Cro. Car. 24. | 
If the plaintiff order the ſheriff, to let a man, 
who is in execution at his ſuit, go at large, and he 
does fo accordingly ; it is a good bar in debt for the 
eſcape. Dalt. 77. If in ſuch caſe the ſheriff reſuſe 
to let him go at large, an action of falſe impriſon- 
ment lies againſt him; and there the lord Cale fays, 
the ſheriff is bound to take notice of the plaintif, 
3 Bulft. 98. and 2 Cro. 379. to the ſame purpol, 


Id. Raym. 555. 99 5 a 
Eſcape by con- To a Scire fac“ on recognizance as bail in ert, in 
* of * defendant pleads, that the plaintiff after judgment WW i: 


ſued a Capias ad ſatisfactend* out of the King's Bm), 

and that the defendant was thereupon taken, and 

that he eſcaped by conſent of plaintiff, Per Gur: 

The plea is ill for want of place; it is not ſaid where 

the court was held, nor whether the party eſcapel 

by conſent, 2 Keb. Rep. 567. pl. 73. Mui, 10. 

pl. 49. | 

But by voluntary To Scire fac on judgment in debt, defendant 
Mg _— pleads a Capias ad ſatisfaciend” iſſued out of tis 
woe” i Kiny's Bench, and that he was taken ther 
upon, and on Habeas corpus out of the Common Beni, 

he was committed to the cuſtody of the warden 6 

the Fleet, and that the warden ſuffered him volut- 

tarily to eſcape, To this it was demurred, becauk 

he concludes not aright: and per Cur”, the exect- 

| tion muſt be alledged by matter of record, and then 
Prout potet per fore he muſt conclude his plea, prout patet per 17 
record, dum: the difference is between proceſs that requi* 
no return, and where the record whereby he 15 co 

Comnittitur, mitted is ſhewed, the Committitur in an ation of cla 
where but in- is but inducement, but in a juſtification it is ſubſtan 


| Gocement and», Upon a Capias or Latitat he need not fo * 


Chap. 15. Elcapes. 
but here is matter of record alſo, here the matter of 
the bar is not the matter of fact, but the having 
ſued out execution on record, And ſecondly, It 
is all one as to the party, whether he eſcape by the 
ſheriff's negligence, or voluntarily, If the party Negligeat, 
nepligently eſcape, the party and the ſheriff may 
take him again 3 but if voluntarily, then only the voluntary, 
may take him again, but not the ſheriff ; but : 
if the ſheriff let him go by conſent of the plaintiff, Conſent of plaia - 
then neither can take him ; and bar by voluntary * 
eſcape is held ill. Judgment pro quer. 2 Keb. Rep. 
wy "ps 21, 206. pl. 43. Sid. 330. pl. 12, | 
Audita querela, voluntary eſcape in the ſheriff Audita querela, 

is no good ſurmiſe, but that the ſheriff may retake 
him again. Rol. Abr, 902. Hob. 202. | | 

In debt for eſcape on Nil debet pleaded, the defen- On Ni! debet 
ant may give freſh purſuit in evidence. And by fie purſuit | 
Hale, at a trial at bar, ſaid, He always let them give - | g 
in evidence freſh purſuit on Nil debet, and by Wild, 
it is done generally, Mod. 116. 3 Keb. Rep. 305. 

. 47. | b | 
Ia Addon againft a gaoler upon eſcape of a priſoner Evidence in freſh 
in execution: if the iſſue be, whether the gaoler Purſuit. 
immediately after the eſcape made freſh ſuit againſt 
the priſoner, &c. and the evidence is given, that a 
priſoner eſcaped out of priſon by the negligence of 
his keeper, and is abſent a day and a night, and the 
keeper knows it not (having many other priſoners 
under his care); but when he had notice of it, he 
immediately makes freſh ſuit after him and retook - 
him; this is an immediate freſh ſuit to maintain the Which is a fre®: 
iſue, for convenient purſuit is an immediate pur- Purſult. 
fuit in law, 2 Rel, Abr. 68 1. On evidence at the 
bar, where the evidence was, that he eſcaped at nine 
clock at night, and the notice and freſh ſuit on 
which he was retaken, was the next morning at 
line o'clock. „ | 

ſue was, whether A. was taken by a Capias at If taking at the 
the ſuit of B. and evidence was taking by a Capias eee 
at the ſuit of C. and then a delivery of Capias at EE Cc. 
the ſuit of B. to the ſheriff; it is good evidence; | 
{or though be were taken before, yet this is a new 


63 taking 


ho to be tried, 


7 4 54 Eſcapes. Chap. It, 

taking in law as to this execution. So if the iſle 
be of a taking on a Capias utlagat*, or pro fire with | 
a prayer of the plaintiff, that he may remain for fi 


tisfaction. col 

Alias Capias. Iſſue was, whether J. S. was taken with a C4 oi 

pias? Evidence was given by an Alias capias, ue 
good. Hab. 54. 2 No 1 

Evidence of freſh In debt on eſcape againſt the marſhal, and Nie: 

Purſuit. debet pleaded, the evidence was an Habcas crtu N 


teſtiſicand, and that the priſoner went down too big 
before - hand, and ſtaid too long after the aſſizes wer 
done at Wells, and that he went ſixty miles beyond 
Wells before he returned again. Verdict pro qu fi 
620 IJ. Mod. 116. | 
Ne ungues en ſom In eſcape upon a Capias returned, Ne ungues ma 
gard, how tried. gard ſhall be tried by record. But upon a C i 
| not returned, the priſal ſhall be tried per pais, 1 
Rol. Abr. 574. | | | 
Impr ſonment on The impriſonment upon the execution, and ni 
the execution, for other caſe in eſcape, . ſhall be tried by the fecit 
how ia the caſe of But in eſcape againſt the mayor of a ſtaple, for ſuf 
mayor of the ſta- fering J. S. in execution upon a ſtatute ſtaple tow 
_ at large, if the defendant fay he was not in pri 
upon the execution, but upon plaint there, this ſu 
be tried per pars, and not by record; becauſe it 
would be unreaſonable the defendant ſhould cert 
* | a record where he himſelf was concerned, Wa 
i pon arreſt in In eſcape upon arreſt in one county, and eſcape 
= . another county; upon Not guilty, this ſhall be g tor 
Te where the efcape is laid, for the action is upon th 
eſcape. Rol. Abr. 2. 5 
Action on the caſe againſt a ſheriff upon eſch 
in London, and the arreſt laid to be in Southanyt 
To be where the Per cur” The Viſne ſhall be where the eſcape Wi 
eſcape was. becauſe that is the ground of the action, and 1 
where the arreft was, Cro. Eliz, 27 1. pl. 1. 
changing the Note; In action on the caſe for eſcape or dec 


5 iſe. the court will not change the Vine out of the cou bon 
where the plaintiff ſuppoſeth the thing to be done fall 


t Sid. 87. te rh 
Arreſt in York- In action on the caſe againſt the ſheriff of hirt ; 
Hirt. an eſcape, and declares that he arreſted the puilc p 


Chap. 15: Eſcapes 455 
in the ſaid county, and after ſuffered him to eſcape | 

t D. in com Nottingham. To which the defendant. Eſcape in Ner- 
dead Not guilty, This iſſue may be tried by the Se. 
county of Nottingham only, without joining the 

ounty of Tors; for the action and iſſue is upon the 

eſcape, and not upon the arreſt. : 


xecution at the plaintiff's ſuit to eſcape; pleads, he 

id not ſuffer him to eſcape ; and gives in evidence, : 
that T. B. brought attaint to reverſe the judgment, Evidence there- 
ver nd upon his prayer the court bailed him, that he“ 

might proſecute the ſuit with effect. But this bail 

vas not entered of record, And the court held it 

good evidence. The eſcape ſuppoſed. here is for let- EEE 
ting him go by bail, which is the act of the court, Bailing is the aft 
and not of the marſhal, and may well be given in „ e court. 

. 1 vidence, Cro. El. 5. TNT 

By I/ray : Upon execution ſued after verdict, Bail upon attaint. 


though the party ſues attaint, the court uſually 
col does not bail him, for the verdict is intended true 
eil reverſed, but on good conſiderations they may. 
oe And though the bail be not entered, yet the plaintiff 


or his benefit may cauſe it to be entered, and then 

he may have a Scire fac” on the bail, and fo is not 

at any miſchief. | 3 

The party being charged in mean proceſs when he Committitur to be 
ws in cuſtody, the evidence may be good without Proved. 

proving any Committitur; but if he were in execu- 

2 the Committitur upon the roll ſhall be proved. 

4 237. | | 

In debt fur eſcape, if the defendant plead Nul Evidenceupon no 
tape, he cannot give in evidence no arreſt. Trial eſcape pleaded. 


per Pais 174, Clayt. 34. 


isl 
{bu 
iſe If 
ertilf 


ſheriff of an eſcape be any evidence againſt the high- *(cape by the un- 
ſerif? And adjudged that it is. For though the — 
ſheriff is ſuable, yet the under - ſheriff gives him a ſheriff. 

oun bond to fave him harmleſs, and therefore it will all 

fall upon him. And therefore his confeſſion is good 

evidence, becauſe in effect it charges himſelf, Lord 

Ron, 190, | 

- G84: In 


Debt againſt the marſhal for ſuffering T. B. in Nen peine. : 


The queſtion was, If the confeſſion of an under- Confeliicn of 2m 
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456 Efcapes. Chap. 1g 


ops _ In debt on eſcape, if the plaintiff declare of an 
againſt one only. eſcape of two, and it is found one only WAS in execy. 
tion, yet the verdict is good, and the plaintif (if 
have judgment. Sid. 5. | 
| On the eſcape of In debt on eſcape, if the plaintiff declares of th 
Baron and Feme, eſcape of Baron and Feme out of execution, on jugs. 
be Nas only in ment for the debt of the wife dum ſola, and the ii 
execution. find the husband only was in execution, yet the je. | 
| dict is good, and the plaintiff ſha]l have judgment 
The jury found not that the wife was taken in ex: 
ecution, (being for debt contracted before coverture, 
Sid. 5. Keb. Rep. 371. pl. 68. 5 
Verdict finde an Though the verdit finds an erroneous proceh, 
erroneous pro- yet the ſheriff ſhall not take advantage thereof, ki 
ks in debt on eſcape, and ſpecial verdict finds an Alu 
into another county, without a Capias in the proper 
county, and that he was in execution and eſcaped, 
Judgment pro quer on Cre. Fac. 1. pl. 1. becauſetic 
ſheriff is a ftranger, and ſhall have no advantax 
thereof. 3 Keb. 629. pl. 21. | 
Verdict on Ref.- One reſcued himſelf and eſcaped, and the ſherif 
— . brought action on the caſe. On Not guilty, the 
2 jury found he was arrefted circa the 26th of Fe. ul 
then and there reſcued himſelf, Per cu: Be tie 
 KReſcous before or after the day ſuppoſed in the decks 
ration, it is good enough, ſo as it be before the {ut 
cC8ommenced. Cro. El. 53. c | 
Affempf to 4cli- The ſheriff having one in cuſtody, takes /ſunjſ 
— 8 of J. S. to deliver the priſoner to the bailiff in fak 
?* cuſtody. This is a good Aſſump/it, and no eſcape; 
for the court will not intend that the bailiff vs 
| abſent from the priſoner. Sid. 132. oY 
Upon confidera- In conſideration the plaintiff (who ſueth as bailf 
— On. would permit J. S. taken in execution, to reſt i 
baute, S. the houſe of N. till Friday next; if he eſcape, be 
„„ defendant would pay the debt. 
Bard e en By Hale: The conſideration is good in mean pie 
proceſs. Action ceſs, but being in execution, it is ill, But the ** 
dy the bailif. tion muſt be brought by the bailiff, or nobody; but 
| conſideration to make a ſpecial bailiff is ſufficient i 
fave harmleſs. This is no bond or promiſe taken 0 
the priſoner, or of any for him; therefore it 105 


within the ſtatute. 2 Keb. Rep. 845. pl. 61, Leon, 
132. a 3 : | EEE, 
The bailiff aſſumes to ſave the ſheriff harmleſs Upon bailiff's 


of all eſcape, it is not good, The declaration is, 1 


de that 2 Ca ſa' on a judgment was awarded againft the 1.6, 
4e. WY defendant to the ſheriff of Sylt, who directed his 
ur WY warrant to the plaintiff, as his bailiff, to ſerve it; 
end that the plaintiff aſſumed to the ſheriff to ſave 


him harmleſs of- all eſcapes, and that by force of the 

warrant he arreſted the defendant, and the defendant Defendant eſcas 
intending to make the plaintiff to be charged, eſcaped ; Pe · $ 
for which the plaintiff, in the firft action, brought | 
an action againſt J. C. the ſheriff, upon this eſcape, Action againſt 


nd recovered, and J. C. brought this action on the ehe ſheriff. 
in unt. It was moved in arreſt of judgment, that 
oper there is no ſufficient cauſe in the declaration to main- 
pe tin an action, for though the ſheriff may have ac- Ana by thetheriff 
eue tion on the caſe againſt the priſoner that eſcapes, yet againſt the plain- 


the bailiff ſhall not have it. Per cur*: For the bai- * 
lf was not chargeable to the ſheriff by law, but by 
Aſump/it 5 and this being his voluntary act, ſhall be 
no cauſe to charge the defendant, but ſhall only 


an make! himſelf chargeable. But they agreed, if the as 
baff had been chargeable by law, without ſuch pro- able by law, and 


miſe, action lay for him againſt the defendant, who where by pro- 
cauſed him to be charged. Cro. Elix. 39. wie. 
In conſideration he would permit him to go at In conſideration 


money in which the party was condemned in ex- Sr. 
ecution. Per cur : The conſideration is not good, 

being contrary to the ſtatute of 23 H. 6. and that a 

promiſe and obligation was all one; and though it 

be joined with another conſideration of 25s. yet being | 


al, Cro. Elix. 199. Plowd. 62. | 

Plantiff declared, whereas the defendant was ar- Where the pro- 
reſted at his ſuit on proceſs ; the defendant, in con- miſe was made to 
lderation that he ſhould be permitted to go at large, — 
promiſed that he would appear at the day of the re- 
turn, or would give him 107. and he did not appear 
it the day. Per cure It is a good Aſſumpſit, being 
Made to the party which had authority to' m— 

| wi 


large, and of 25. paid, he promiſed to pay all the ff ef ; 


void, and againſt the ſtatute for part, it is void in Voltia part, void 
2 
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Priſoners. 


cord, 


By matterinfact. By matter en fait, a man is a priſoner. when k 


Jeny. 


: record, or matter in fact, 
By matter of re- By matter of record, when one preſent in court ũ 


it before the juſtices, and the juſtices aſſeſs the fi- 
% Upon Cap ſor fe-. 


Where fuffering 


prilonertocicage. ſoner to eſcape. See ſtat. De frang. priſenan. | 


Is felony. 


Indictment a- 


* 


was committed to priſon for felony, 2 Leun. 101. 


. of Bert inbead, who was committed for hig 


that he was committed for high treaſon to the cuſuſ 


# 
* 


4 


and alſo charged with high treaſon ; but yet, 6% 


* 
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with his appearance. Had it been made to the {hs. 
riff, or to any other to his uſe, it had been wiki 
the equity of the ſtatute of 23 H. 6. Cre. El 10h 

All that are priſoners are ſuch, either by matter d 


committed to priſon by the court, there if the gzol 
has not him ready, it is an eſcape without more ei- 
quiry, (unleſs he had reaſonable excuſe) and the judy 
will ſet the fine preſently. - | =: 


is arreſted by iff, bailiff, conſtable, &. ani 
eſcapes, there the jury ought to find it, and preſet 


Upon a Capias for felony, the ſheriff returns Cy 
corpus, and hath not the body at the day, and tle 
ſheriff was amerced for the eſcape at 50/. 

By ſome it is felony in the ſheriff to ſuffer apt 


the gaoler ſuffer the eſcape, it is felony in him, and 
forfeiture of the office. 9 Co. 98. | Wa 

The ſtat. of 4 Ed. 1. De frangentibus prijon', mit. 
gates the rigour of the Common law; for before tha 
ftatute the breaking of the priſon was felony in ev 
caſe : but now it is not felony, but where the p ct 


Fell, keeper of Newgate, was indicted for the 


treaſon in conſpiring the death of the King. Uf 
Not guilty pleaded, verdict for the King. And nov iu 
Sir Batholomew Shower and Mr. Northey moved 
arreſt of judgment, that it was ſaid only that f 
ſuffered Berkinhead to eſcape, being in his cufaiſſi ma 
eneratum pro alta proditione, &c. and does not ſbes 


of the defendant. And for this exception judgm Face 
was arreſted. For by Holt Chief Juſtice, If 2 n 
be in cuſtody of Fel] for a treſpaſs, and another fe 
ſon goes before a juſtice of peace, and ſwears lg 


— 


treaſon againſt him, he will be in cuſtody of 7" 


he was not committed to Full for high treaſon, * 
«- . 2 . ; | 
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he an not anſwer for his eſcape, as the efcape of a 
thin an committed for high treaſon. The precedents 
1% e, us ex cauſa commiſſus fuit. And in the caſe for 
erde eſcape of the Lord Grey the Mittimus was ſet 


ut ; and though error in the commitment will not Error in the com- 


; : | PE mitment will not 
it i xcuſe the gaoler, (as if a man be committed for — — 


a0 er igh treaſon, there to continue until further order) for an eſcape, 
> Eft f he permits the man committed to eſcape, yet the 
ler ſhall never be charged for the eſcape of the 


nan, as committed for an offence for which he ne- 
er was committed to him, And he reprehended 
the King's counſel for not following the antient pre- 
dents. Another exception was, that it was ſaid, 
Prrkinhead was committed priſonæ de Newgate ſub + 


ein vicerom?. So that it did nat a;pear that he 
( the ua committed to the cuſtody of Fell; and alſo to 


, that he was committed priſenæ, &c. was in- 


n enfble, becauſe a man cannot be committed to a 
hee, but to a pefſon, c. To the firſt point they 
eld, that this was well enough : for if Berkinhead Gaoler liable to 


was committed to the ſheriff, and the gaoler permits — _ 


him to eſcape, the gaoler is liable, for the priſoner to the ſheriff. 
ta in the cuſtody of both. And though ſome ſcruple The geriff pu- 
has been made whether the ſheriff be in ſuch caſe niſhable crimi- 
chargeable, ſſee Hale P. C. 114. the ſheriff ſhall not —_ 3 
te charged criminally, vis. to extend to life or limb, gaoler. N 

te tough he is liable to payment uf damages in eſcape 

for civil cauſe] without doubt he is. For by 14 Ed. 

3 c. 10. the ſheriff ought to put in ſuch a gaoler 

boa z for whom he will be anſwerable ; and by 19 Hen. 

ed . . 10. which reſtores the gaols to the ſheriff, he ſhall 


be chargeable for eſcapes. And Holt ſaid, that he 
(to0f made mention of it for the good of ſheriffs, and not 
s cauſe examinations of what is paſt. And as to 
od 


the ſecond part, Holt Chief Juſtice ſaid, that it was 

men according to the precedents; for commitments pri- 

et turri London are frequent, and ſuch commit. Commitment to 

ment is a good commitment to the lieutenant of the he Priſon good. 

Inver, 3. A third exception was, that it did not 

appear (admitting Berkinhead to have been commit- - 

ted to the priſon for high treaſon) that he was under 

hich commitment at the-time of the eſcape; for it 
7 | may 
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may be he was pardoned, e. But this was gyy 

ruled, for Holt Chief Juſtice held, that that ouyht e 

Priſoner par- come of the other ſide. And if a man was pardon 
doned eſcapes, yet the ſheriff ought not to take notice of it, und] 
his pardon was allowed in the King's Bench, or (gs 
other court, for the ſheriff cannot allow the King 

pardon ; and it is criminal in him to permit 2 ft 
ſoner to eſcape before ſuch allowance had. Ia 
Raym. 424. Salk. 271. pl. 1. 5 Med. 216, fl 

Mod. 226. See 2 Hawk. Pl. Cr. 128 to 139. ty 

19, 20. and H. H. P. C. 591 t 606, chap. 51, 

in. Abr. tit, Gaoler and Marſhal. 

Eſcape warrants lf any perſon committed to the cuſtody of ti 
1 pri- marſhal of the Queen's Bench, or to the priſon if 
the Fleet, either in execution, or upon meſue procely 

or upon any contempt in not performing any ork 

or decree, by any of her Majeſty's courts at Jl 

minſter, ſhall, before he ſhall have made payment! 

ſatisfaction to the plaintiff or creditors, or ſhall har 

cleared ſuch contempts, eſcape from the cuſtody q 

the marſhal, or from the priſon of the Fleet, o g 

at large; it ſhall be lawful, upon oath made befae 

any of the judges of that court where ſuch ac 

was entered, or where the party was committed, f 

ſuch judge to grant unto any perſon a warrant recitin 

the actions, executions or contempts, with whid 

ſuch perſon eſcaping ſtood charged, at the ſuit of a 

perſon on whoſe behalf ſuch warrants ſhall be d 

manded, directed to all ſheriffs, mayors, balli 

conftables, headboroughs and tithingmen, command 

ing them, in their reſpeRive counties and precinch 

to retake ſuch perſon eſcaped, and ſuch perſons i 

convey. to the common gaol where they ſhall be f: 

taken, there to remain until they ſhall have mad 

payment to the plaintiffs, or creditors in ſuch ao 

named, or until the judgments in ſuch execution 

ſued ſhall be reverſed, or until judgment in fu 

actions be given for ſuch perſons, or until ® 

contempts for which ſuch perſons were commiti 

be cleared, except ſuch perſons be charged with ties 
ſon or felony, or on any other matter on 

the Queen: and if he, for any ſuch cauſe on bebe 


bebaf o 


c 


th 
1 


If 0: 
ehe 
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the Queen, be removed to any other gaol, he ſhall 
in ſuch gaol charged with all the cauſes with 
ich he ſhall be charged in the gaol from whence 
hall be removed. And every mayor or other 
beer, after delivery of ſuch priſoner, together with 


ch warrant to the ſheriff, ſhall take a note from 


ch ſheriff, teſtifying the receipt of ſuch priſoner z 
id ſuch ſheriff, after the execution of ſuch warrant, 
in make a return thereof to the court where the 
gion ſhall be depending, or judgment or decree | 
tained, which ſhall be filed.” Stat. 1 Ann. ff. 

c. b. ſeft. 1. | | 

If a perſon charged in execution in the King's juage of either 


ch be turned over to the Heet, and he eſcape, K. B. or C. P. 


ther a judge of the King's Bench or Common Pleas be warrant- 
uy grant an eſcape warrant. 2 Bac. Abr. 245. 

Mid, 240. 10 Vin. Ar. 93. pl. 8. 

4, was committed by Chancery for a contempt in xfape warrant 
cuing another taken on Lord Chancellor's warrant ; does not lie a- 


ms held, that A. not being ſelf-committed, but ria one come. 


ly affiſting another who was committed, was not tempt in Chan- 


thin the ſtatute, ſo as that an eſcape warrant - 
ould lie againſt him, though it lay againſt the per- 

on reſcued by him. Vins Rep. 439. 10 Vin. Abr. 

I. | | 

Payne, the father, being in contempt in Chancery Eſcape warrant, 
Ir non-payment of money, an order is made upon where grantable. 
im. Payne the ſon reſiſts the ſervice, for which 

ntempt he is committed to the Fleet, and turns 

imſelf over to the King's Bench, and goes at large 

ill be is taken up by an eſcape warrant, and com- 

litted to Newgate, Now he moved for a Superſedeas 

o that eſcape warrant, the contempt not being ſuch 

n one as is within 1 Ann. c. 6. which ſpeaks only 

if contempts for not performing an order, which Payne 

be lon was not obliged to do. Et per curiam- 

| he father would have been within the act, but the 

on is not, This ſtatute is not to be extended by 

quity, becauſe, it is againſt the liberty of the ſub- 


, and this is a new power given only in particu- 


ir caſes; this is not one of them, and therefore not 
hin the ſtatute : whereupon the warrant was ſu- 
. SE. | pp perſeded, 


= 


Eſcape warrant 
illegally execu- 
bod, 


Eſcape warrant 
and day rule. 


One who eſcapes 
with the privity 
of the gaoler can- 
not be retaken. 


' liberty of the gate, (as it is called) that is, to hat 


and Brotun in his life-time having obtained judg- 


of the compter endeavoured to perſuade the deet- 
duant to return into cuſtody, which he refuſing, fl 


| diſcharged, infifting that as the eſcape was voluntz- 


| The keeper, on ſhewing cauſe, could not controvett 


day rule, purſuant to a petition, which was not rel 
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perfeded, and the marfhal directed to go to Mugat 
and take him into his cuſtody again, as was don 
in Sir Thomas Tippin's caſe, Stra. 99. 
If one wh is no officer, by virtue of the warn 
ſeizes a perfon eſcaping, and brings him before tl 
ſheriff, he cannot detain him ; for being illegally e. 
ecuted, it is the ſame thing as if there had been 10 
warrant at all. 6 Mod. 154. Com. Rep. 550 
£4. Raym. 309, 310, 375 12 Mod. 31, 22), 20 
2 Bac. Abr. 245. 10 Vin. Abr. 92. pl. 6. 
If a perſon is taken upon an eſcape warrant oP" 
eight in the morning, and the ſame day obtains 


in court till after eight, yet he ſhall be diſcharged; 
for as to this purpoſe there ſhall be no fraction oft 
day. 2 Bac. Abr. 245. 10 Vin. Abr. 92. pl. 7. 

Defendant bad been a priſoner in Moodſtreet o 
ter in 17 32, upon meſne proceſs at the ſuit of Bra, 
plaintiff's inteſtate, and being at that time a ſerjeat 
at mace, the #eeper of the compter ſuffered him to have il 


his liberty, upon promiſe to return into cuſtody whi- 
ever called upon by the keeper ; the ſaid action having 
never been diſcharged upon the books of the compte, 


ment, the plaintiffs revived the ſame by Ser: ft 
cias, and having obtained an award of executiat, 
charged the defendant (till a priſoner on the books) 
with a Capias ad ſatisfaciendum, as a priſoner in'cul- 
tody of the ſheriffs of London; whereupon the keepet 


keeper, on Sunday Nov. q, retook the defendant i 
George's coffee-houfe, Temple Bar, without any u nt 
rant; and defendant moved againſt the keeper to be 


ry, the keeper could not retake him, and alſo inf 
ing, that the debt was paid to Brown in his life- line, 


the firſt thing inſiſted on, viz. that the 2/caf A 


voluntary; and as to payment of the debt, that VG... 


aut of his knowledge: Browne's action never bi 


TER 
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{charged from the books, and the plaintiffs were 
ot parties to this motion, but there had been a for- 
ner motion this term by defendant to be diſcharged, 
he debt being paid; the plaintiffs had anſwered that 
d, and ſhewn ſufficient cauſe to keep him in cuf- 
ody. The eſcape on all hands being admitted to be 
oluntary, Mr. Juftice Denton and Mr. Juftice For- 
ge were of opinion, that the keeper could not re- 
ike the defendant, and that he ought to difeharye 
im, Had the eſcape been real, the keeper might 
ave retaken defendant on a Sunday, and is not re- 
rained by the ſtatute 29 Car. 2, Mr. Juſtice Reeve 
mas of the ſame opinion in point of law, but thought 
too much for the court to relieve defendant, who 
zppeared to have acted (at leaſt very diſhonourably 
rith regard to the keeper), in this ſummary way up- 
n motion, and that defendant ſhould be put to his 
action, or an Audita guerela. Defendant was or- 
rod to be diſcharged. 10 Vin. Abr. 93. pl. 7. 
A prifoner eſcaped, and was retaken on a Su 
y virtue of a judge's warrant. The queſtion was, 
phether this taking was ſuch ſervice of proceſs as 
"4 againſt the act of 29 Char. 2. chap. 7. By the 
whole court: This is a taking in nature of a freſh 
purſuit, and is no original proceſs, and the gaoler or 
arty might have taken him upon a freſh purſuit on 
a Sunday before this ſtatute. 6 Mod. 95. 2 Salk. 
* þl.7. 3 Salk. 149. pl. 1. S. P. 2 £4. Raym. 
1028. 3 5 3 
Motion that an eſcape warrant might be ſuper- How far tje 
ſded, and that the defendant might be diſcharged cout will fupers 
out of cuſtody. It was ſaid, that the warrant was warrant. * 
made out ſo long ago as in the year 1725, and the 
&fendant was taken upon it laſt October, and that 
too by a common bailiff, who executed it without 
ay other authority whatever. But it was obſerved, 
that an eſcape warrant, made out in the late Queen's 
une, was held to be of no force after her demiſe, 
for which reaſon the preſent writ likewiſe, that ap- 
ears to have been made out in the time of Geo. I. 
duſt have loft its force likewiſe by his demiſe. © Tt 
Va likewiſe ſaid, that it was held, that a common 
e 50 73 bailiff 


bailiff could not execute ſuch a warrant by virtu d 

the general words in it, without a particular aut. 

rity. The Chief Juſtice ſaid likewiſe, that he n. 

membered an eſcape warrant was ſuperſeded, thy 

was executed after the time that the judge was oy 

of his office that granted it. Accordingly the cout 

made a rule, that the writ ſhould be ſuperſeded, ad 

the defendant diſcharged, unleſs cauſe on the ng. 

row. 2 Barnard. K. B. 38. _ 

Eſcape warrant In ichaelmas term 6 Geo. the plaintiff brought 
33 be- his action, and the defendant put in bail, and in 
n be Hilary following iſſue was joined, and notice of trid 
diſcharged at the given and countermanded, and the defendant wa 
* - the ſame term ſurrendered in diſcharge of his hai 
: | He lay by all Eaſfer and Trinity term, and in the 
vacation made his eſcape, upon which the begins 

ning of this term an eſcape warrant iſſued againſt hin, 

which Short now moved to ſuperſede, becauſe the 

_ plaintiff having ſlept three terms, the defendant wh 

intitled to be diſcharged upon common bail. Thi 

was oppoſed, becauſe he had been guilty of an eſcape; 

and therefore intitled to no favour, but he ought to 

lie till he has tried it by proviſo, Et per curum; 

He is not indeed proper to pray a favour, but i 

would be hard he ſhould lie by till you think fit u 

the cauſe; for it is not to be ſuppoſed one who 

cannot find bail ſhould be able to bring it on by 

proviſo. And beſides, as ſoon as he is taken upo 

the eſcape warrant, he will be intitled to his diſchays 

by the rules of the court; ſo that to prevent tit 

multiplying vexation and expence, we think propet 

to ſuperſede the warrant. Stra. 401. = 

Eſcape purged by Per curiam : If a man eſcapes, and returns agaith 
— and after commits a ſecond eſcape, he cannot be tu 
ken up for the firſt eſcape, it being purged by bis * 

turn. Stra. 423. VVV 

Gaoler cannot Motion to diſcharge the defendant out of the cul 
xx3ake for fezs. tody of the marſhal, the plaintiff in the action having 
ſent an order for his diſcharge, . Upon a rule 1 

ſhew cauſe, the marſhal inſiſted, that the defendant 

had broke the priſon, and let out himſelf and ay 


other priſoner, who was in execution for 500 l. a 


that though the plaintiff's diſcharge came wh 


was 
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aj out of. N yet he had ſince retaken him for 
ate and had charged: him in cuſtod TIER a de- 
.::tion for the eſcape of the other. But there be- 
g ng caſe to warrant, the gaoler retaking for fees, 3 

* plaintiff in the action being ſatisfied, the 

| held the retaking to be illegal, and. conſe» 
ay the-delivery” of the declaration to him was 
jd and the marſhal ought to diſehargs him. A 

1 90. 2 Barnard, K. B. 20. 

Boie obtained, that a perſon taken on an ju b When a perſon 
prrant, and committed to Netugate, might be re- 2 
livered;to: the marſhal in execution, upon account priſon he ſhall be 
bis: having eſcaped upon a day rule. But now committed, Nor 

tion was made; that that rule — be diſcharged * 

un an aſfida vit, that he Was not out upon a da Þ + +7 

e when, he did eſcape; and accordingly the court 
ited the motion. Barnard, X. B. 437. 
| is made a queſtion, Whether an executor ſhall That an executor 
» anaQion. on the caſe againſt the ſheriff; for an 22 n 
age in the time of the teſtator on mean proceſs ? — 

i the. better opinion ſeems to be, the executor, - + 
naot have any remedy; the eſcape. being in the : FEED 
ſe. of the teſtator, it is a perſonal. wrong to the 

ty, H nuritur cum perſons. + 12 Mod. 77, 72. 

Vin. Abr. 12g. pl. a. Poph, 199. hoy 167, 

L173. pl. 8. Noy 87. als 12. pl. 2. Comb. 


Kit on the other. fide it was 4 by Dedderidge ue 
executor ſhall have this action, and that it is | 
hin the equity of the ftatute 4 Zi 2. fie Jin 
eng, though upon mean proceſs, and the tort con- 
nies as to the. executor.z for every thing which 
dies io the hindrance of the execution of a will, 
a wrong to him, and the performance of wills is 
Wd favoured in law. And if this action would 
le, it would be a miſchievous caſe; ſor as ſoon 
de creditor dies, the gaoler may ſuffer the pti- 
Mr to ape, —_— — _ Alion —_— 


- 


Tr judges were: 22ainſt:tapo. 
es — was This: 2 may 
2 ered | in two reſpects; as a crime e puniſhable, * 
3 


* 
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and that is gone; or as a Tort to the party, and thy 
it is but reaſonable” yam) the executor thoul hay 
remedy. | 
That it well lies But it is agrend by all vironling 8 to FN. Ir 
after judgment. A. that if it were upon eſcape after judgment, 4 
| the action would lie by the executor ; therefore que 
as to 2 Keb. Rep. 616. pl. 64. Thie executor mon 
for a Scire ſacias againſt the defendant eſcaped out 
execution in the time of the teſtator, and that if 
CLomnmittitur then entered may be vacated.” Pr of 
Aldeit the party or the gaoler on negligent eſcape 
the party on wilful eſcape, may take him again, | 
No bew proceſs not by a new proceſs or Capias after ere 
after Commurticur. nor can the executors have any remedy; : 
Debt by admini- The adminiſtrator may have action of debe 
Airator, the ſheriff for the eſcape of a priſoner, ſofered in iMG 
time of the inteſtate. p this was in the cal im 
er & execution. Styl. 32. 
Dixerſty. So that the difference gains to 1 wheed the'e 
It | is on mean proceſs, and where it is on an'executi 
Diverſity between Another difference is betwixt an eſcape in the 
h clap i thine of the teſtator, and an eſcape in the time of the 
Aud the time of ecutor upon execution in the time of the teln 
the executor, And it is agreed for law, chat if 'a priſoner ej 
in the time of the ee che executor 1 1 
action of debt. 2 1 | 
* med be. | The action ought. to be on FR Detinet oh, i 
wencht by ex- is grounded on the former judgment. And as wiſe: 
Bars. the tion of Debt on the firſt judgment ſhall be inte 
np inet, ſo here; and the difference was taken, vi 
the action is grounded upon privity of ank 
ought to be in the Detiner. Aliter, when gte 
upon a Tr. 2 Danv. Abr. 815 Pl 1. . 
545. 14 5. Hob. 264. 
So is the ſame caſe, Heb. 272 by the nan 
Langeaftel and Sidley.. If it were in the Det | by 
 Detmet, the plaintiff — —_ for his on 
So it is in Sty. Rep. 32. 2 Rol. Rep. 132. 
So executor brings debt on eſcape of ow 
| was bail in the. recognizance with, Cc. to 
CT TS =; it muſt be in n Landi A. 5 


Q © 


#3 
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in debt for aſcape, brought by the executor; if he No coſts upon 
+ nonſuit he ſhall not pay coſts, Rol. Rep. 63. * 
The plaintiff brings action on the caſe as executor Caſe and recovery 
inſt the ſheriff (defendant) for eſcape, and had ee. — 
10 ment given him per nomen of executor. This 5 e 
adgment paſſed by Non ſum informatus. Error was | 
ought, becauſe the firſt judgment was given for 
im 2s adminiſtrator; and this in action on the 
cape, and the judgment on it was per nomen of 
ecutor . e | 4 
Dedderitlge put the caſe, '. * 13 3 8 
The adminiſtrator hath one in execution for debt, Adminiſtrator 
he ſheriff ſuffers him to eſcape z he brought his ac- en in 
on of Debt againſt the ſheriff for this eſcape, ang 
woyers; and after all be finds a will by which he And afterwards 
imſelf was made executor. The recovery ſhall now finds 4 will. 
good, and this money recovered againſt the ſhe- 
if ſhall be aſſets in his hads, and no Audita querela -- 
this caſe lies againſt the ſheriff, And Brook of 
e ſame opinion. INS eee * 
Haughton contra. If the firſt executor dies inteſ» That if firſt exe- - 
o bis adminiſtrator ſhall not have an action of cut de. intef- 
dus againſt the ſheriff for this eſcape; no more fer Hall ust 
all the executor here in the principal caſe have his have Der. 
Mon againſt the ſheriff for the eſcape of him that 
uin execution at the ſuit of an adminiſtrator: 
be executor. here hath: no privity to ſue execution 
pon this judgment, becauſe the Scire fac depends 
| the ſatisfaction, and to this he is not privy. The 
urt being divided, it was compourided. 3 Beel/t, 
3 * 394. pl. 6. Rol. Rep. 276. God: 
fl. 301. | 55 5 | 
Aftion on the caſe lies by commiſſioners of bank- Alion lies by 
ey, for ſuffering one to eſcape who was commit - commiſſioners of 
l by. them, becauſe be refuſed to be examined. e. 
Rp. 47. pl. 16. A. $34. pl. 1123. 2 Bulftr. 
b. Helv. 20, 2 Stra. got. © 
If the under-ſheriff takes one in execution, arid Againft the 
Bee 2 8 action of Debt lies againſt. the erf. 
OR ſuffered a priſoner to eſcape, Againft the un- 
ne action was 1 "pink. the-under-fheriff: Ser- erf. 


for 


. Eſcapes. c i 10 
e be en (faith the. book) it may be the "Qheriff hff 
had not notice of the rs th (and I tonceive it þ 
nd matter —— be — wy — having ng ſicurih 
6685 m his under. n. 1467 pl. 2 | 
Where aftion FR the — £45 lets one go that Wd 
lies againſt the upon 2 Latitatz and returns Non /f Inventur; n6þ 
not. tion lies againſt the under - ſheriff: but the ſheriff 
ſhall not be impriſoned nor indifted aus the act of th 

| under-ſheriff. Lateb 18979. 
Adtion againſt Cap ad ſatisfaciend* is awarded to the ſhetif 4 


the bailif of * Perkfhire to arreſt" J. 8. who wh then in the bl 


not ugainſt-the tody of the mayor and burgeſſes of V ande 
* bene 2 A — to the Mayor, ry my Dh 
> who did fo, and after: let him eſcape. Acon de 
2 debt for this eleupe lies againſt han — þ 
*therif. Fj 4 Ep Vs ag 


And the like ue of a bailif of a frambil.” 
| Not againſt be Action of debt is mainainabe againſt 4 yl 
ea ſheriff for eſcape Gur of execution; but it doh be 
l lie againſt his executors or adminiſtrators; ſee abot 
Fre Sieh the difference. Dyer 25 , 322. 1 | 
— Wbere the ſheriff: is chargeable in his life-time H in 
| Lernt — 2 perſonal Tyr or Afrefeazance, there his perch f de 
- only- chargeable, r. aiis moritur rum perſou; 
where be is chargeable” for levying money oh a Fn 
fa®, and not paying it over, there if he dis, f dar 
| „ it W 4 1 on d 


arte ene, fr — taken on mean cad pon plant! 
fore the ſheriff in Lonabn, is in cuſtody of a feu der 

and-eſcapes, the action ſhall — brought anf þ 
> —_— in this caſe. Sid. 318 .eſca 

How wee Action upon the Tafe agamſt the defendants b 

he teſt — ſheriff of Londin, on mean proceſs, and wy 

Aud trial by Nife prius, and before the day in le 
one of them dies; though- they are reputed one d 
oer, yet they are two diſtin perſons, and tek 
wduall proceed againſt the other. _ 167. 1 

By negligence. " the parlynigligently eſcape, the party 

88 8 6 0 or me) take bim again; 4 but if voluntar ih, 
| | only the party muy take him again, but not the fir 
. -"= a _ the 2 let 4 0 by the conſent of ae 


[ 
fel 
1 


"h 
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ig, 2 neither car 1005 bim. Akad. Rep. 206. 


mo But nab che party or gaoler on . eſcape, Not by new 


or the party on wilful eſcape” may take him again, process. 
yet not by a new eee or Capias after a Cemmit- 
ir. 2 Keb. Rep. 616. pl. 64. 
If one in execution on Ca. ſa. eſcape of his own Vpon a Ce. ſer 
l (6h the plaintiff Fagnot - have other execuk 


gion, b. 

If a man ons in execution by a Capias be put x, caſe of be- 
in priſon, and after eſcapes, and after the ſheriff rif's death. 
dies, a ne Capias lies againſt him, otherwiſe” the — 
ghintif would be without remedy. But if a man 
he in priſon, and the marſhal die, and then the pri- ;, cage of mar- 


— efcages, there is no remedy but to take him thal's death, 


ain; for if after the death of the old ſheriff, and 
before another i is made ſheriff, a priſoner go at large, 
this is no eſcape, for he is in cuſtody of the _ 
and may be retaken in execution at any time. 
bo. Hod. Rep. 14. 3 Co. 72. 0 
On voluntary eſcape the party doth not loſe: his New execution, 
intereſt, but may take him again; and if the deni 
die, he may have a new execution, if he will. 
$0 the plaintiff executor brought a Sci. fac on 2 Plea of perth 
judgment in debt for the teftator againſt the defen- ire ad largum. 
gant, Quare execution” habere non dabet; defendant 
pleads he was taken in execution per Ca. ſa. upon 
this judgment and committed to the Fleet, and 8 
the warden permitted him ire ad largum. - Plaintiff 
demurs, and judgment given pre guerente; and hę may 
dye new execution againſt the defendant, Wbo 
elcapes out of priſon; by three juſtices, contra Vaughan. 


2, 70..21. Leu. 211. Sid, 330. pl. 12. Show. 
Re. 17. 2 Mad. 136. Freem. 213. pl. 220. 


Second 17 whether permiſit ire ad larg. ſhall Neghgener 


de implied negligenter or veluntarie, and it ſeems it is 


got voluntary, becauſe the plea ſhall be moſt Aber 
y taken againſt the pleader. | 

f. be taken on execution at the ſuit of B. 3 the patty 
4 voluntary eſcape by the aſſent of the ſheriff, and has die dten ve 
Eat be retakes him and keeps him in oy, 2 


ner retaken, or 


be in execution to B. becauſe though B - the ſheriff. 
x = may 
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may bring an action againſt the ſheriff on this w. 
luntary eſcape, yet this is at his election; for the 
party in execution of his own wrong ſhall not pu 
B. to his action againſt, the ſheriff againſt his vil 
and it may be that the ſheriff is not able to mil; 
him recompence. Sid. 350. 
The execution o it is ſaid, though the gaoler be liable to an 1 
muſt be effektual. tion of treſpaſs for the retaking, yet the priſoner 
| in execution; and the reaſon given is, the body i 
| pledge, and the execution muſt be effectual. } 
Leb Rep. 453. pl. 22, 463. pl. 39. 
Voluntary efcape Voluntary eſcape ſuffered only to gain fees, ought 
n not to be countenanced, nor is no plea in bar, thi 
A party was intended to return to priſon again 1 
dis day; and the plaintiff has an intereſt, which j 
not diſcharged by the eſcape. But my Lord Huben, 
on a trial at Guildhall in the ſheriff of Eſſ' ck, 
was of another opinion: the caſe was; The priſoner 
baving been in execution, was willingly let go ot 
of priſon by the gaoler, and then came into the 
gaol again, and ſo remained in the gaol till the time 
of another ſheriff; and then eſcaped, and an aQion oſ 
debt was brought againſt the ſheriff, and he directel 
. © the jury that the ſheriff was not anſwerable to this: 
tion; for when he was ſuffered by the gaoler volun- 
tarily to go abroad, the execution was utter}y di- 
charged, ſo as he could not lawfully be taken again, 
nor adjudged in execution by law, though the party 
would yield himſelf to it, or the creditor ſhould i. 
low it. 2 Leon. 162, 169. 
If a priſoner in execution eſcape with the permil- 
if- ſion of the gaoler, the execution is utterly gone and 
- extinguiſhed, and the plaintiff ſhall never reſort io 
him that eſcapes, but ſhall hold himſelf to the gale 
for his remedy ; aliter if he eſcapes voluntarily, 0 
of his own wrong, praut fapra, but the law is no 
held otherwiſe. But it is otherwiſe in caſe of 1 
Keſcous. Hob. 202. 2 Leon. 117, 162. 
Bur that be ws In Scire ſac to have execution on 2 judgment 
formerly taken in debt defendant pleads, that at another time the 


7 I no plaintiff had ſued execution by Cap ad fatigacio, 
5 and the defendant was taken in execution. — 


hap. 15. Elkcapes. 
lies, that true it is, he ſued a Capras ad ſatrsfa- 

in, and the defendant was taken thereupon, but 

e preſently reſcued himſelf and eſcaped. Per Cur”: 

replication is good, and it is no reaſon the de- 

endant ſhould take advantage of his own wrong; Replication by 
ough it is no good return upon a Capias ad ſati/- 1 and 
wind, that the defendant reſcued himſelf, nor any 225 

ez in debt on eſcape; and the plaintiff may have 

well his remedy againſt the party as againſt the 

heriff, and the party hath liberty to begin again de 

mw by action on the judgment, or againſt the ſhe- 

riff, Cro. Car. 240. pl. 25. Re 

If a man upon a Capias ad ſatigſaciend be taken New execution 
nexecution, and after reſcues himſelf from the ſhe- upon reſcous. 


p iff, and eſcapes; the plaintiff may have a new Ca- 
k a againſt him, and take him again; the firſt writ 


not being returned or filed, nor any record made of 
ke award; and this on a Sci. fac after the year, be- 
uſe he ſhall not take advantage of his own wrong, 
and ſo he may have Zlzgit, or any other writ : and 
þ it is if the ſheriff had returned the writ and reſcous, 
the plaintiff may have a new Capias againſt him. 
Rd. Abr. 904. | 


If one in execution eſcape, and the ſheriff makes Freſh tis, 
Je feb pur ſuit after him, and takes him again, although 
in. ide a long time after, yet he ſhall be ſaid to be in 
nh execution again, becauſe he ſhall not take advantage 
|. a”! bis own wrong. Afo. 660. pl. goz. Cro. El. 


439. pl. 55. Poph. 41. 3 Co. 52. a. ö. Gouldſb. 
8. pl, 114. X — 
Where one is taken lawfully in execution, and when giſcharged 
ater diſcharged by writ of error, and after the judg- by writ of error, 
ment is affirmed, a new Capias lies not againſt him, 


Abe will not render himſelf. But if the execution ibe ſureties. 
Fa fverſed, becauſe he was never lawfully taken in 

xccution, (as if he be taken after the year without 
nt a dei fac) he may be retaken again. Latch 292. 


but execution ſhall be awarded againſt his ſureties, Execution againſt 


the Rule. Debt upon eſcape ought always to purſue the Ought always te 


; A action. Therefore where the plaintiff as ex: purſue the fit 
autor brought debt againſt the ſheriff of L. on eſcape tion 

| of E B . ” 4 

ies, +» D, againſt whom he recovered a debt of 821. 
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as ain HHrat of J. 8, reciting alt tho record in cen 
tain, it is erroneous; for the (firſt recovery wy, z 
adminiſtrator of J. S. and the debt on eſcape ij 3 
executor of J. S. which cannot be, that one fhuuj 
* and have. an executor. Cro. Fac, 3 
Againſt meriff of The plaintiff declates againſt the ſheriff of Day 
Devon for an for an eſcape at Exeter, which is a city and county An. 
elfe at Excter. itſelf, and not part of the county of Devon, yet ga 
after verdiẽt; for it ſhall be intended the defendant 
had the cuſtody of his priſoner in £xon, either by 
| Hab corp” or on Freſh purſuit. Sid. 364. 
Declares he was The plaintiff declares, that the party was in 
hy of o> tody of both the ſheriffs of London, and the aftio 
the action is only brought againſt one of them, the priſoner that eſcqel 
8gaiaſt one. | being in Ludgate, in the cuſtody of the defendut 
only, the declaration is good; for the priſoner vn 
in cuſtody of both the ſheriffs, thaugh he was inde 
cuſtody of the defendant ; and it. ftands well enough 
with the record, and the words Exiſtam in cuſuſ 4 
Averment. A good averment that he was in cuſtody ; and tleWout 
| words ut prefertur do not hurt the averment. 8”: 
297. | 3 2 | 

Whethgr the be- Rule. Jf the party in bis declaration dub ſu why bu 
riff ſhall _ d. has no cauſe of ation, in ſuch caſe, if the Heri 
ſufficiency of the force of Capias' to him directed, doth take the par 
count, in execution, and ſuffer him to eſcape, no action af 
debt lies againſt the ſheriff for this eſcape, hut i 

H.. 41-2 „. 
[a action on eſcape againſt the ſheriff, or gabe, 
they ſhall not take advantage of the inſufficiency d 


the count, but ſhall anſwer to the eſcape, Tra 

ſame law. is of an error in the record or diſconino f od 

ance, becauſe they are ſtrangers to it, no mofe (bal pai 

5 ſtranger (hall falſify a recovery by matter dilator), 5 

8 i Dy. 67. @. 4 fu 175 
When the decta- Rufe. The declaration in eſcape ought to mentan f &c 
ration ought to * fir/} judgment, or the plaintiff ought to {hew he f nd 
— art recovered on judgment. And it is not ſuffcient de. 
wenne, _ ſay, guad recuperaſſet. The caſe was, quad cun e , 


plaintiff recuperaſſet v. J. S. Cc. prout patet 5 
crdum; and that upon this a Capias iſſucd 5 1 
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F. L. was taken by the defendant,. and eſcaped, Te 
of ral, for nan cogſlat by the declaration that 


4 4 WW £9028E0072% | Kat by the des 

on y judgment was ever given againſt him, and then 

ar} ihe ws not well taken in execution. Saund. 38, 39. | 
Liv. 191. | Sid. 305. nl. 14. Saund. 34. 1 d 


though the ſheriff be in contempt, if he let bim | 
ſcape; yet no debt ariſeth, unleſs there were a judg- No debt, unlef, 


nent; and though it be ſaid \ the ſheriff took him in there were judg- 
9000 necution, and for debt, unde convid? #}t, yet this ment. 
dant * but a recital of the writ. | 


"Declaration in eſcape may be according to the Maybe 
ut, (viz, that he eſcaped out of the cuſtody of the to the unit. 
ſheriff, or bailiff.) This is in action on the caſe, * 2 


d.. 1 ys | | : ; 
11 86 declaration was, that the ſheriff (the de- Declaration 


8 I 
— 


2 


ee) bad arreſted E. at the, ſuit. of the plaintiff where gu 
L ſued out of the court the 21ſt of January, — | 
the d that by the eſcape the, plaintiff had Joſt, his. debt 
. Upon Not guilty, the jury find, that the 

nt was 7% 28th of November, . but reuera ſued 

| the et of court the 21ſt of June, and that Haleas corpus 

A ſued by the plaintiff returnable menſe Faſchæ, 


with intention to declare then againſt the ſaid L. 


hut the defendant, upon another writ of Habeas cur- 
, uf, without the aſſent or notice of the plaintiff, ſued 


and returnable tres Paſche, duxit the ſaid L. ad 
end to the plaintiff in treſpaſs, ac etiam billæ of 


191, where the ſaid. L. was. in cuſtody of the defen- 
dant ad reſpond the plaintiff in billa de 1191. and 


blen oe the ſaid L. was permitted to eſcape. Moved in 
a arreſt of judgment, becauſe the action is founded upon ; 
Te n arreſt at the ſuit of the plaintiff, by virtue of an- I 
in-W other writ than the writ found by the Jary; and the 
ta Plaintiff might have declared otherwiſe, (vide! ) that 
be had ſued a Lat Tofte 28 November. But per Curt 


There, is Veritas Legis, and Veritas Fai, and* the 
&claration is. according to the verity of the fact; 
ind by neceſſity of law the Tee of the writ oygbt to 


»t 


J e as ſo is the courſe. - Judgment pra quer. 
/ J. 149. „ „„ og 2 1 . | 
6 Though it be not ſhewn that the priſoner did not Need not hewhe 


peat at the for if be did not 5 did not appear at 
| Cade” 


ain 
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| plaintiff was at no loſs; yet that is not error in the 
declaration, for though he did appear, yet the Tot i 
| not purged.” Cro. Eliz.' 289. pl. 85. 
— Upon an action of eſcape upon mean procek, . 
33 fendant pleaded,” that after the time of the ſuppoſe 
eſcape, H. by confent of the plaintiff, appeared # 
the day of the return of the writ, Prout per Ref 
fs 3 Nil Tie Record of the appearance i 
H by which it might appear, that he appeared by 
conſent of the plaintiff, Defendant demurred che 
- cially, for that he put a double matter in iſſue, &. 
It was inſiſted for the defendant, that the replics 
tion was ill, becauſe the allegation of the appear 
* _ of the defendant was fufficient ; and the allegatin 
_ * over, that it was with conſent, c. was immate 
rial, and that the plaintiff might have only traverſd 


= 


the record of the appearance, j e 

But on the other fide it was moved, that the kt 

was ill. "Hobart 210. Zatch 149. Fo. 138.1 
Amendment. Noll. Rep. 119. But by conſent the parties amendel, 


Upon a return ef A declaration is againſt a ſheriff, that he'ſuffere 
8 Pe- his priſoner to eſcape, and had returned Cepi coi 
N f & paratum babes; whereas revera he had not ilt 
body at the return of the writ. Quære if this dei 
ration was for the falſe return, or for the eſcape, d 
for both. - To this declaration the defendant mit 
have pleaded the ſtatute of 23 Hen. 6. but be de. 
murred generally, and ſo has loſt the advantage d 

the ſtatute, which is a private ſtatute, and the defen- 
Demurrer. * „ the eſcape by the demutrer. dann 
Sc that if the eſcape be well alledged, the coul 

| will not countenance error in other Nonfermalitis. 
On eſcape, © The declaration was, whereas he had brought? 
- writ of debt againſt M. IF. and recovered, and be 
all the matter of eſcape, &c. and then it is (as uſa* 
Undegueritzr,&4, ally in the Common Bench) unde queritur 9 cum be 
| brought a writ of debt againſt M. W. &c. and ſaith 
not the aforeſaid M. M. ſo it may be a ftrant 
and therefore not good. Cro. Fac. 188. pl. 5. Put 
upon conference with the prothonotarics, jr 2 F 


ap. 15. Efcapes. ans 
nmon/ courſe in actions on the caſe after recital of Courſe of decla- 
« writ, in the Dude queritur, to begin de novo, and CB 
t to ſay, predia?, c. And per curiam? Both 
wrſes are well enough. | „ 
On Non omittas, Capias, and Eſcape. The Capias Error in fact not 
s of 501. and to anſwer 51. Alano Leckhart, pro- jokes on 
jonotary. And the judgment in debt on the eſcap * 
default is 501. and this was aſligned for error, 
r the judgment and Capras was but of 50% as to 
e party. But non allocatur; for upon the whole 
e judgment is right, and but an error in fact, which 
not be aſſigned-on the eſcape. 2 Keb. Rep. 646. 
„ 
In ef againſt the ma , the p inti A * 
7 whevns F. S. was indebted to him by fat —— ro 
nd, and thereupon arreſted by Latitat and put in render in court 
ail, and the plaintiff obtained a judgment; who 2 
reupon, in diſcharge of his bail, did render him - 
ef to Sir John Lenthall in execution, and afterwards 
ir John Lenthall (the marſha!) ſuffered him to ef- 
ape, To this it was excepted, that he rendered 
limſelf to the marſhal ; whereas he ought to ſay, he 
dered himſelf to the court, for it is the act of the 
ourt that turns him over to the Marſbalſea, and a 
dee can only take and diſcharge the bail. But it 
bald here, that he rendered himſelf to Sir Fobn 
Lmtball in court, which is well enough. Sty. 330. 
The declaration was, that he was in execution of neclaration as to 
e old ſheriff, and delivered to the new ſheriff, and the old and new 
ten committed to the marſhal by Habeas corpus, Wer. 
ud then ſuffered. to eſcape. Cro. Fac. 587. pl. 11. Eh. 
This exception was taken to the declaration, be- It muſt be hewed 
ſe it was not ſhewed that the antient ſheriffs de- that the old ſhe- 
rered him in execution, with the cauſes of impri- Wa — 
oument, to the new ſheriffs; for otherwiſe it is an new ſberiff. 
pe in them, and not in the marſhal; for it may 
e he was delivered per indenturam debito modo confec- 
an for other cauſes,” and this cauſe was not men- 
oned, And a declaration ought to be certain to 
zen intent; and though it be ſaid, Virtute cujus be i re win, Gre. 
"8 in execution under the new ſheriffs, yet that rage.) 
p65 not help it, for it is but the concluſion of the 
5 premiſles ; 


1 


ws en Caſe, r the caſe ill lie, yet 


"I intended, that the party intended 10 have others 


282 


years .arreſt of judgment, that this taking after, the ya 


Tao the Ca- "Dor upon Ce. E. 850. | 
gras akte, be and 700. Leighton and Garnan's caſe, the coin 


Chad 10 


— 3 and If the matter hefare de dot 
Io debt oneſe T he original and Capiqs, whid 
was returnable ra. Martin in Michael 166 
as ſet forth, and that idly in exit' a Maß 
 Decerpher, after the return delivered him owery 
g. and it appears' not that the priſauer was ef 
abe cuſtody of Sydly.. But by Haumbam, be wi 
mot elſe be turned over ;. and it is expreſoly {idle i 
Incuſtody, and it may he, no writ was returned 
the ſheriff ; and though in law he canpat þe ing ( 
dy till the return, pet that Shall be now intend 
Neither need it be ſaid, that the ſheriff yas chu 
2 in his office above a year. . $4.4 

I p 

Petharing on e- Os e by the. plaintiff, and by 

rent. corpus he was delivered to the Manſgulſas, and 
— Naw the dschmdon may i bor the jay 
„ and it need nat be an action on the caſe id 
e to the King, Iri 


Rep. | 
Cale, not t. Tbe plaintiff in debt on Eſcape declares of 1 
covery on 13, outlawed 15, and that he wis til 
up by a C atlogat* 18 Car. a. after the yea; i 
| doth. not declare that he was in cuſtody, nor thay 

vas enen charged in execution at the {uit of | 
party, by prayer on the firſt judgment, lan K 


te. cus will dot ſer 


action of debt.) 
Tring awivrida; And aſter verdiſt oro. quer', Moynard 


non 


after the recovery and judgment on the. out 
| does not make the priſoner in execution at the 
_ - of the party, without prayer; becauſe it nf An 


(ecution/ithan the; body. - And. relied on 5 C 
hat until election made, he is not in at the ſuit 1 7 
ae party. Sid. 380. ph, 11. a 


: ö 1 Cutler's d a 


ke panes dived, thatthough the ce be ate dee 
cape. 


. J* x vo ; | 

| yo” ; uf 5 B. R. "2 i $3 yp" + bg 2017S! . TILE. © Te 1 ä 
The peaſan of de: And there the reaſon is, becauſe when he appen 
Aariut in dabt an 


ation . Upon a voluntary Eſcape the ſheriff ſhall . 
againft the ele- have an action on * caſe againft the priſoner, Alis 


: - * {+ W 


; Eſcapes. Chap. if 
det of Middlſexged reſpond Placito tran]. ning 
. he ſhould put in bail for recovery of l 
ebt on bond ; the ſheriffs of Middleſex direded thy 
warrant to the bailiff of Maſiminſter, and be arch 
him, and ſuffered him to eſcape. Co. Car. 320 
The declaration is naught; 
I. Becauſe he doth not ſay of what liberty be q 
biailiff, or Whether he hath execution or fectum d 
2. He alledges be had an attachment of Puig 
to arreſt him in Treſpaſs, intending. after his appel. 
- © UNCe to declare in debt, which cannot be, unſel ü 


and puts, in bail, he is ſuppoſed to be in ca/fodia mar; 
„ec. and declares againſt him in cuſtody; by 


| it k. nog lo, in any other gurt. 


Sheriffs of N. bring action on the. caſe, and ds 


* , 
y 


' © 'A 
: * * — + 4 1 2 „ 2 | « * . * 7 ' oy i 
4 ** 1 * 3 we 44 L $3 #%;% 
c hereas 7. ered inſt the adant | 
J. J. recovered againſt the defendant iy 
© ww # a = * = 


1 J. Wee od debt of, &c. and a Cop? ad ſatisfaciend" was awd 
A Againſt+him, by force whereof. they directed their 


dd by. reaſon of the fame Eſcape they were 
e ad WP anſwer the debt ad dampnum, o. 


warrast to three ſerjeants, We. to arreſt him, n 
did arreſt him 26 Febr. Ic. and he eſcaped, and 
afterwards was not found in the ſame n 
bou 


* 


The jury, on Not guilty, found that he wa 1. 
reſted about the 26th'of Febr. and to this declaration 


CY 7 
it was excepted, i 


warrant, 
mot ſaid ſub fgillo 


i 


ga 1. They alledged made a certain warranh 

| . and ſay not ſub figillo Pet and a warrant without 
a ſeal is inſufficient; Per cur”; It js the uſual forty 
and they do not uſually ſay, ſub figillo,, . 
2. ſay, they are chargeable with the debt 
| but ſay not that they were charged or damnifd; 

| and if they be not damnified, they have no cauſe of 
action: fer perhaps. the party will never ſue * 


da » 
WF 


: 3 * 
£ #4 , 
S 5 Ss 7+ 


p. 15. Eſcapes. 479 


—— — — — . 
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8 
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8 
2 
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8 
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1 


{ 

Bot e Adion lest in the 3 before they Sheriff may have 
ſued, for the party arreſted did a wrong to them the action before 
1 the eſcape and reſcous, and they are always he is ſued, 
hargeable to the other party; and if they ſtay till 
hey are ſued, perhaps the JW that” ae "Fo „ 49706 5:94, A 
je, or fly the country. t NN ba : 

3; The arreſt and reſcue, is ſuppoſed, the 26th of Jory find f 
Firuary,; which: is uncertain. whether. it were before 
xr after that day; z and if it were after that day, it 
ill not maintain the declaration, for then. it can- 1 b 1 
ot be a reſcue the th day. 1 „0% 41113 195 * 
"But per cur: The verdid is good before or r after Verdict good be- 
he tay, ſo ws, it was before the ſuit c ed. 1. 4% _ er | 
. El. 53. Pl. 3.090. N 
If judgment be given in debt 2paink, hs ſheriff a Upon ni 
Eſcape, he ſhall have an action on the caſe againſt by licence. 
ic party" that eſcapes, although the gaoler licenſeth a2 %% Ne A 
im to eſcape, and be:ſhal not lend this licence. ning 1 
Mo 404. pl. 5414. LI W Io i 3 101194 39%93 | | i 
Sheriff of. Landon . action upon the caſe Action lies, tho' WM 
T int Pain, becauſe that de being in exerution un- Plaintiff had af- 
r their cuſtody! at Spicer s ſuĩt, made Eſcape, e. cans wor 
defendant. confeſſed: alli the matter. but further tisfaction. 
del, that after the Eſcape, Spicer had acknow- 
deed ſatis faction, (being after the Eſcape] upon "a 
cord of the ſum recovered ; demurrer.. 

Per cur”; The action is maintainable. though: 4 Damages mitiga- 
aintff ia the firſt: action had acknowledged. ſatif- tea. 
ſiQtion, the payment after doth not take away the 
ion, but mitigates the damage: anly; for: the act 
0 a third perſon mall not take away; the action auge 
Leon. 237. pl. 2 IG 

Fi, N NMB. 130. & It is ſaid ien "che plaiogifs 2. if they ought 
in this action ought to ſhew, that they dad been im- 7e ſbew they * 
pleaded by him who recovered; for "hag cannot bes wo 5 
Ws aftion before ner Os are ved, . Sto 0 | 
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Arreſt after the Fa: . de a after de vat a 
— 3 impriſonment lies. - $3341 
from ih. | precept to arreſt from an legal court will; 
5 2 e ee f re 
61 
—_ Tapes, &s. r ind th Ch 
13 executing e though it were en wy 


28 


— On eber if his name be) 8. 2 it 
Ves; on which he arreſts him by a warrant whid 
1 7 te e ae J. e hee ke 
W . 457. pl. 629. 29. 
Arrett after d- One had = Copias ad bei farin delivers 
Per ſaless. the ſheriff, who made a-warrant'to his bailiff to G 
: execution; afterwards a Super ſedeas Was awarded in 
3 ſheriffs to the deſendant, being li 
 builif, who eſtaped, and the: defordant retook it 
and detained him in-execution; This — 
wife, for though the firſt impriſonment 
1 he having taken him by virtur of a warn 
miade before the Saperſedeas awarded and delived, 
he not having notice of Suprſedrar,” was excuſibli 
But the detainmentiin priſon was afterwards a vpm; 
© for he being the ſheriff's ſervant, and by intendmet 
having time given him ſufficient: to take notice froth 
His maſter, ought at his peril to take notice then! 
"Cre, El. 918. pl. 10. - Mo. 67 7. pl. 92749. 
An action of falſ⸗ e will not lie gi 
5 ler for taking the body by virtue of 
thifar, upon — erroneous judgment, fi 
eee good! 51 avoided by weric of om 
32. 325. 
The liberty of a man is fo tender in the ee0 
the law, that a ſmall thing amounts to falſe impri- 
Homent. As in a caſe rey at York ae, one le 


Chap: 16. Falſe Impzilonment. 481 


One in execution in the county of Lancaſter de- One in execution 
red to be brought to the county of Vork to ſpeak to vile t NT os 
b friends, and being there, endeavoured to makeriedinto te 
s eſcape; and the defendant commanded to ſtay 2 . and 
im. He was held a principal impriſoner, as well 2 
; thoſe that laid Hands on him. The defendant S. 
leaded Not guilty, Otherwiſe had it been, had he 
leaded ſpecially, (viz.) that the priſoner was brought 
mo another county at his own defire, But the jury 
joneſtly gave but two-pence damage. Robert's caſe 
t York aſſines. | : | 
If a man be in the hands of the under-ſheriff in Sheriff detains 
xecution for debt, and the debtee tells the ſheriff che priſoner aftef 
hat the priſoner has ſatisfied him ; if the ſheriff re- — —_— 
aſe not the priſoner, it is falſe impriſonment to de- 
in one after the plaintiff hath commanded the ſhe- 
ff to deliver him. Cro. Fac. 379. 3 Bulftr. 95. 
„ W208; 7 VEE BY OP” 

4. is in execution at the ſuit of B. afterwards B. Plaintiff tells thi 
ume to the ſheriff, and told him he had made and ſheriff he had 
aled- a releaſe of the debt to the plaintiff, and that — 
erefore he ſhould deliver him out of execution. 
ſheriff doth not ſo, but after keeps him ſtill in 
ſon, The plaintiff brings action of falſe impri- 
mards: It Hes, ooo Ih | 

By flat. 1 R. 2. c. 12, one being in execution Stat. 1 R.2. c. 121 
lll not be ſuffered to go out of priſon by mainpriſe, 
ul, or baſton, without making gree to the parties, 
ness it be by writ or other commandment of the 
ing; and the detaining him after this amounts in, ... , 
to a new taking: for the reſtraining of his II. eee ng 
ty, where he ought to have it, is a caption in Jaw. the plaintiff, 
lere the ſheriff ought to take notice of the part? 
antiff, and at whoſe ſuit he is in cuſtody. | 2 
By Coke, detainer after this, by the ſpace of one Detainer after 
ur, is falſe impriſonment : (a ke of an in- wards is falſe im- 
ine is a new nuſance.) If be would have helped Pitenment. 
Imſelf here, he ought to have ſet forth that he knew 
. not to be the plaintiff, who told him of the re- 

3 3 Bulſir. 96, 97. The caſe of 20 H. 7. 19. 
ers from this caſe, becauſe the debt of the King 


| Plading, — Ik a theriff jultity by torce of a Capias to bind 


n nelpals where one juſtifies as an officer to 


482 Falſe Impiſonment. Chap. 16 
was ſatisfied. Rol. Rep. 240. pl. 10. Cri, Ja. 


9. 

Party v ho ſhe wed * The party who went with the ſheriff to ſhew u 
the goody, atrei- him where the goods were (in execution), the judy. 
. ment being fer aſide afterwards, was a treſpiſk 
ab initio; but that the ſheriff was not ſuable ar 
chargeable, 2 Sid. 125. See 1 Sid. 272, Lng, 

T. Raym. 73. = 
Where 28ion a. If one be arreſted by proceſs out of an inferir 
gainſt him that court, for a cauſe of action which does not ai 
les ed a plaint within their juriſdiction, the party-plaintiff may wel 
wroagfelly, Tc. maintain his action againſt him that levied the plain, 

or the officer who had executed it. 2 Jo. 214, 
Show. Rep. 148. pl. 131. 204. pl. 214. Lutw. 156), 
' Skin. 49. 7. Raym. 421, 407. 


Juſt fi ation at rected, he ſhall ſay be was ſheriff at the time of th 
the time of the | g 
arreſt, arreſt, as well as at the receipt of the writ, 3 


a AH. 6. 48, 49. 
execution, De fon tort demeſne, without anſwer 
to the cauſe, is no plea. 19 H. 6.7. 4. 
n falſe impriſonment, the defendant may l 
twenty cauſes by way of juſtification, and it is 1 
double. 7. Ed. 4. 20. Plaud. Com. 86. a. 
N of che Wheie the ſheriff juſtifies by execution, he mil 
3 plead that he returned the writ; ſecus of a ball 
Leon. 144. pl. 20. Cre. Eliz. 181. M. 16. 
Warr nt. If a bailiff juſtify by force of a warrant, he nt 
not ſay, hic in cur” prelat', for the warrant doi 
a continue in his hands, but he returns it to the be 
riff. Bol. Rep. 327. ? 
On irregular pro» Though the proceedings in a court be irreg 
dee ings as yet if the court has power to iſſue out a Capi" 


Court, s as , . (ol 4 
this warrant the officer may juſtify in falſe imprint 
e Sako: ment, Mod. Rep. 17%, 5 038, 
Warrant. If a bailiff juſtify by reaſon of a warrant, be ol 80 
| to ſhew the place where the warrant was made, 
ſufficeth if it be e wed in the rejoinder. 5 H 
24. Lang 5 to 101. 6. 5 J 
foſtigcstion. The ſheriff ought to return his writ, othe | 
| The immediate juſtification is not good]; but it is ſo with the ferm 
___ officer muff ſhew , | F 
ne proceſs re- 5 : 


A. 


Chap. 16. Falſe Impeffonnient, 483 

Falſe impriſonment was brought againſt the ſhe- 
if's bailiff; he juſtifies by the ſheriff's warrant or 
Latitat, who arreſted the plaintiff, and required the r of the ba- 
geſendant to be aiding to him; but pleads not that lf, 
the writ being returned, was executed. Yet per cur”, 
it is good, for the defendant has no means to rein- 
farce the ſheriff to make return thereof, Co. Car. 
. | 
10 Fon of falſe impriſonment, the defendant juſ- By proceſs out of 
tiied by proceſs to the bailiff out of the court of the PINOY 
honour of P. and does not ſhew any proceſs was te- 
turned, which being an immediate officer, muſt be 
hewed : contra of an under-officer. And although 
e need not ſhew forth the letters patents, yet it 
muſt be ſpecially pleaded ſuch a court was granted, 
and that virtute, &c. 2 Keb. Rep. 293. pl. 77. 

If the defendant, in jullification of an arreſt, pleads When bill of 
that a bill of Jdriddleſex was proſecuted againſt the ee any 
plaintiff, by which the ſheriff made and directed a delivered. 
warrant to arreſt him ; it ſhall be intended that the 
bill was delivered to the ſheriff before the making of 
he warrant, till it be ſpecially ſhewed to the con- 
ry, In this caſe he juſtifies by writ to the ſheriff, 
and warrant to himſelf, + Saund. 2919. 

The cauſes of demurrer were, becauſe, it is not Demurrer for not 
ni bewed the writ was delivered to the ſheriff, nor the aa, 2/09 
warrant made before the arreſt; and alſo for that it fore arreſt. 

k not averred that the writ was returned. But nen 
catur : This is no eſſential matter, nor traverſable; 

oth And the plaintiff might have replied, that the arreſt 

Nas before the delivery of the writ, elſe the court 

vill intend it to be delivered, being ſaid that virtut- 

if a writ directed to the ſheriff, and warrant, the 

Dm iy and the writ needs not be re- 

ruined by a bailiff errant, 2 Keb. Rep. 607. pl. 41. 

38. pl. 70. 844. pl. $i, rd fn 


, out 2 2 fac on recovery in action on the caſe ; Delrery wy wr 
ade, defendant pleads, Weist. 7 to the ſheri 
1 pleads, no Capiar iſſued out againſt H. 2 


{flivered to the ſheriff. Plaintiff replies, a Capias 
ved out, and Non eff inventus- returned; but ſays 
dothigg of the delivery to the ſheriff. Defendant 
ſerv emurs, and judgment oy quer, for delivery to ibe 
1 theft 
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484 Falſe Impꝛiſonment. Chap. 10 
ſheriff ſhall. be intended. 3 Keb. Rep. 668, j 


Moeliiter, anus Note; Upon a demurrer to a replication in fly} 
impoſuit.. and battery and Faux impriſonment, defendants juli 
fy by a precept to arreſt, &c, The principal er. 
ception to the plea was, that the juſtification of a 
arreſt by Maolliter manus impoſuer, was not any juſt 
| fication of the battery; and the caſe of Sn al 
Calvert was cited, Hil. 3 H. & MH. which upon: 
demurrer was adjudged accordingly by the whk 

court. N G20. nc; | 
As to the time The time wben a Latitat iflued forth is traverſable, 
rd andre brug and may be avetred otherwiſe than according to th 
and the Tete of it. Teſle; per totam curiam; for a relation ſhall ut qt 
| work a wrong. 2 Keb. Rep. 173. pl. 56. 190. 
If a man be taken in vacation by a warrant wit. 
out a writ, and a Latitat be procured, Tel in th 
term, that Te/e ſhall not diſcharge the wrong doit i 
: after the 78e, and before the actual taking out «A 
the writ ; but the plaintiff may take iſſue that h 
proſecuted truly. But in treſpaſs and falſe impt: 
ſonment, the defendant, as ſheriff's bailiff, juſtifd 
by a Latitat, Tefte 27 June, Trin. term paſt. 
Writ after the The plaintiff replies, that the ſaid writ was realy 
men, andi actually proſecuted, out of B. R. on the gibi 
Auuguſt, which was after the arreſt gf the plaintif 
Shall not preju- Defendant, demurs, And per cur': This 6 U 
dice an under- eſtoppel, eſpecially in caſe of a bailiff, whoſe wa 
_— rant might be before the arreſt ; and all writs ou 
be Te/te as of the term, and the ſheriff's not retuſt 
ing the writ, or the not having any, ſhall not pff 

dice his under-bailiff, ' _ 
Butaction againſt But per curiam A good action will lie againſt t 
—_ ſheriff or bailiff of a franchiſe in this caſe. 
But in Plunket and Green's caſe in the fame f 
| CTT K ˙¹i x —¹vvt,n 

|. # contra; In treſpaſs and falſe-impriſonment againſt the l 
T riff and bailiff, the defendant juſtified by warrane 
| writ to the ſheriff, as Lang and Boltor's caſe, : 
. plaintiff replies, No writ, was then taken out. ©: 
 fendant demurs, and judgment pro guer'; for the, 


4 - — 


Chap. 16. Falſe Impziſonment. a85 
be bailiff hath a warrant, yet he is liable if there be 

o writ, Contra, if the writ be void and delivered, Warrant and no 
2 Kab. Rep. 705. pl. 6g, | : 


lies by arreſt on Latitat. Plaintiff replies, The writ — 
us taken out after the arreſt, Defendant demurs. 

dr car; The antedate of the writ will not ſuffice, 

if tbe proceeding be after. And judgment pro quer. 

Keb. Rep. 21 3. pl. 21. i  - - - 


55 or after, Se. 
oled the arreſt and impriſonment to be 10 Decem. ; 


path Eliz. Defendant pleads, by virtue of a war- 

ant from the ſheriff he did arreſt and impriſon him 

e ſecond and third day of December before; abſque: 

be that he was guilty. before or after, &c. Plaintiff: Replication = 
plies, He was guilty of the treſpaſs, &c.- after 'the “ 80 4 
hird day of December, prout in narration? ſua ſpeci fi- 

tur, and iſſue upon this, and woll enough; though 


. te faith, only he was guilty after the third day: but 
o not, and before the action brought. For when 
ad, be was goikey after the third day, Oc. prat. 


c. it is to be. intended to be the third day, and 
he diy of which he counted. Cro. Bliz. 95. pl. 6. 


eil 3 

* To all the impriſonment, but eleven hours, the Non culp. to part, 

H. erdant pleads Ver guilty ; and to the impriſon- ara eee 

5 ent for eleven hours .he. juſtifies as ſheriff, far that nde, — 
9 


mul ne, and faid nothing to the Vi & armis, yet good. ar mi. 
turd und, 78. But this caſe went farther, 2 Keb. 237. 
a *clpaſs and. falle impriſonment was laid the 


ſt of April; the defendant juſtifies at another day 

Mu. as ſheriff, '\abſque' hoc that he was guilty Twaverk of the 

© firſt of April, or at any time before or after, time and place. 

Mile he was ſheriff, or at any other place. Per car's 

lis traverſe j$ ſufficient, and thelplaintiff muſt re- 

Jy and ſhew if there were any other aſſault or im- 

nlonment. Alſo the traverſing the time before - 

nd after doth not lock up the plaintiff from aſſign- 

another day and place, eſpecially the thing being 

Kal. Sound. 78, 2 Keb. Rep. 237. pl. 1% © 
A e 5:17 4: lien 


| Treſpaſs and falſe impriſonment, the defendant juſ- Antedate will not 


And as to pleading as to the time, | Richardſon and Traverſe that he 
cles caſe is to be obſerved; The phintiff ſup- Vos evilty before 


be plaintiff hindered him in the execution of his of- ſaying to the 7/7 
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486 Falte Impzikanment. Chap. 16, 
Time, ut. n. Juſtification in falſe impriſonment by a writ 
ue bean. rg de bono geftu _ of "rant ink — 

ing him by the ſheriff's warrant thereupon, The 
| Juſtification being by an act in the ſame county, and 
Juſtifying all the time in the declaration, though it 
do not agree with it in the day, but concludes, gu 
eſt eadem tranſgreſſio, is good enough, the day nat 
being material z and the replication is not good, if 
it vary from the day in the declaration. Co, Cor, 
| | nas. 96K .* 52 | 
The caſe. The caſe. was, Treſpaſs, &c. ultimo die Of 
6 Gar, and detainiug him in priſon for two dy, 
Defendant juſtifies, becauſe 13 Aug. 6 Car. a wit 
of Supplicavit iſſued, and by warrant from the ſberif 
to the defendant, he arreſted the plaintiff 21 9% 
and detaĩned him two days, &c. que ęſt eadem tra 

Place, queef In falſe impriſonment in Londen verſus Me de 
eadem tranſgreſſio. fendant juſtifies in' Norfolk, by force of a warrant to I 
the ſheriff, quæ oft radem tranſgreſſio, abſque bor tht WY 9; 
he is guilty in London. Plaintiff demurs generally, 


| Traverſe double. 1. Becauſe the plea is double; for the juſtification WW ei. 

in Narfelk, quiz d eadem tranſgreſſio, had been (ufi-W be 

cient witbout more, and then the traverſe makes it BW 7 

..-.- +...» double. But per cur': You ſhall not take adrantg . T 

General demur- of this upon a general demurrer. Rol. Rep, 221.88 0: 

n eee e e. | s 

Warrant bicin 2. He juſliſies by warrant, and faith not, hi u X. 
eur Pola. curia prolat'. Per cur. They need not ſhew this t 

be in court, for it appears to be executed, and tat by 

the warrant is returned to the ſheriff. And ſo fot T 

this laſt point is Rol. Rep. 37. 

Treſpaſs in Ln I re ſpaſs in Londen, Defendant juſtifies by 2 vt: of 

doy, pifſtificaticy rant in the county of M guæ eff eadent tran/zre). d '" 

in N. and traverſeth, that he is guilty in Londen, vel af d 


extra com” N. and good. Cro. Fac. 37 2. 
Where Que of If the defendant in treſpaſs juſtify the fame 0a) 
eadem is not ne- and place, it is not neceſſary. to lay, ques oft edt 
—_ Sc. Bulſtr. 138. Keb. 27, 29. 
Upon falſeimpri- · Falſe impriſonment by a woman. The defendant 
fonment, defen- ſaith, that ſhe was carried to Soutbtark by her cl 


dent plete" beat, Which is the ſame impriſonment z 30d le, 
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no plea, for impriſonment is againſt the will of one, 
and that is not ſo. 14 H. 6. 2. | 

go in aſſault, battery, and wounding; the defen- Tha: Mollre- 
dant faith, that he laid his hands upon the plaintiff mam _ 
zeace.bly, and arreſted the plaintiff the ſame day, ED anos 
which is the ſame aſſault, battery, and wounding; 
ind held it was no plea for the reaſon aforeſaid, 21 

Yet 10 falſe impriſonment, the defendant juſtifies That he arreſted 
is ſheriff, that he arreſted the plaintiff by a Capias ; him d a Clan, 

. . guæ eſt eadem. 

and it is good, if he ſay, It is the ſame treſpaſs, other- 
wiſenot. 22 E. 4. Bro. Falſe Impriſonment 29. 

In falſe impriſonment, the defendant juſtifies (as Juſtification lo- 
ſheriff) the taking the plaintiff by force of a Capias © 
directed to him at D. within his county of G. where 
the plaintiff declares of an impriſonment in another 
county, there the traverſe of the county is good ; for 
the defendant cannot take the plaintiff, by force of 
the ſaid proceſs, in any other county than where he 
is ſheriff; and ſo the juſtification is local. 3 Leon. 
97 in Partridge and Pool's caſe. | 

The defendant juſtifies the arreſt guonſeue bond Juſtification, 
given to appear in B. R. abſque hoc that at any time 
he did arreſt without reaſonable cauſe, until he gave 
ſuch bond, Plaintiff demurs generally. Per cur*: 
The juſtification is good, and the plaintiff ſhould 
have-traverſed, ab/que hoc that he was arreſted, and 
detained till obligation to appear in B. R. 3 Keb. Traverſe, 
Rep, 105. pl. 2. b ; 5 

Falſe impriſonment. Defendant juſtifies by arreſt, Pe injuria ſua | 
by virtue of a warrant of the ſheriff on a Latitat. os by yours 
The plaintiff replies, De injuria ſua propria abſque tali of a Laritat and 
cauſa, This is naught upon demurrer, being matter warrant. 
of record; but iflue being taken upon it, and being 
in the affirmative, it is a Jeofail, and good after ver- 
dt, Judgment pro quer. Keb. Rep. 125. pl. 3. 
164. pl. 115. 5 | 


Te defendant juſtified by a writ ſued out of B. R. Matter of record, 


to vic Devon, and warrant and arreſt thereupon at Cc. pot into one 


D. &c. Replication, De injuria, E&c. ebſque tali cauſa. * 


Defendant demurred. generally, and judgment for 
lim ; for it is ill upon a general demurrer to put the 
110 | matter 
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488 Falte Impꝛiſonment. Chap. 14, 
| matter of record and fact, and variety of matters, u 
one iflue, as the warrant, arreſt, &c, 3 Lev. by, 
The defendant juſtifies in falſe impriſonment, be. 
cauſe a writ of Vi laica removenda came to the ſhe 
to remove the force. The: plea need not ſay, they 
found him refeflentem in ea parte. | 

Execution muſt Where the ſheriff juſtifies by execution, he mif 
plead return of plead, that he returned the writ ; ſecus of a bailf 

the writ. Leon. 134. pl. 20. ne UE 
ha In trover of 300 ſheep, 1 Der. 36 El. defendant 
pleads, that he was ſheriff of com Linc, and iht 
F. S. recovered againſt the plaintiff 1000. and vpot 
that a Heri facias, which writ was returnable C74. 
tin Animur, 35 El. that this was delivered to hin 
1 Oc. 36 El. that he on the 20th of Cad. took the 
ſaid 300.ſheep; and on the 22d of Oc. fold 104 ſhe 
for 40 J. and that the other 196 ſheep remained jr 
defectu emptorum; and at the fame day of Craſu 
Animar he returned the faid writ, and all this mit. 
ter, the which is the fame converſion, ab/que bn 
that he converted them aliter vel alio modo, Pr 
| Wc The plea is inſufficient. 11 
1. Becauſe by his plea he doth not confeſs anj 
converſion, and then the traverſe is ill. He ought 
upon this matter to have pleaded Not guilty, and gi. 

| ven it in evidence. 5 

Flor this traverſe 2. Becauſe the declaration ſuppoſeth the trover and 
bxtcnds. converſion to be the firſt of December, 36 El. and 
he juſtifies the converſion in O29. 35 El. fo he meets 
not with the plaintiff in time, and therefore be 
ought to have traverſed, and the traverſe ality vl 
alio modo ſhall never anſwer to the time, but to the 

manner of the converſion. 1 
3. He makes not any juſtification for four of the 
ſheep, but that he ſeized them; but he ſhews not 

what he did with them. Cro, El. 433. 
| Joftification to In an action of battery, the defendant juſtifies by 
prevenrreſcuing command of the bailiffs, to prevent reſcuing good 
ol goods, ſeined on execution. Replication, De injur ſi 
Replication and prepr, and traverſes the command of the bailih. 
Laer, S. Defendant demurs generally; Reſol ved that the — 


But no conver- 
fon confeſſed. 


5 


- 
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erſe was ill, for he might do - of his own accord,” 

prevent 2 breach of the p | | 

Nei es ifs d kin die befindshtg pes 2 Tine #25 
decauſe the action being of a battery at D. and allo plea ill, for 


hey e e juſtification at S. in the ſame county, and the "TN 
alis had authority through the whole county, — rg 

not WR the juſtification not hoeal;' and therefore he « 

l Wb have juſtified in the lame place. And if the pla = 


hd then material, he ought to have traverſed all 

mb within the ſaid Wunty. Wherefote Tudg- 

ut Was given for the. pliner, Ste? 30 ty. 

ha juſtification” (for an eſcap a 4 a Led Traverſe of Fir- 
' ofrtute chujus, Sc. The plainti bis -TepIIL ate cujus, Oc. 


on träref fed the Nylute bs and the Chief uſe | 
the ce was öf opinion that the traverſe was ill; being e 
rey Ws alledge" of matter in law; büt the other three - 

„ee ere of a"eontrity* opinion,” Te Plaintiff 

. bagment. Lattb. 632. 

ut. Traverſe in replication, D. injirke 15 prop 425% Traverſe abus 
be 


e tali warranto. Ex bye pet eg to inuiratur pe. per pas . 
im. Exception, that it dugfr to have been, abſque 
e that there was ſuch a nr and not as Abòve; 


it the court inclinedi ĩt was Yvod notwithſtanding, 
oht d Lattb, 1460, fp Ts | 
gi beire fac upon 4 Jocgtbeßt im debt. Deſendam That the ſheriff 


leads a Feri fac” ditected to the ſheriff of L. for le: _—_ "—— 
ing the debt, and be by force of it tookidivers ſheep ee A 
the defendant's for the debt, and yet detains them. 


ets wy It is a good plea, although be do not al- 

he : that the writ is retarned ; and although the 

oil Writ is bnditional, 744 79 Babe dengriot, Qt. for | 

the be plaintiff hath remedy againſt the ſheriff; and the 


—_ is lawful, which the defetidant "cannot 
If in falſe mpribonfnent the defendat ju iges by Where De injuri 


by BP Pimfelf; there De injuria ſua prapr ia generally s kl. 
* good plea, becauſe! à matter of fecofd is 4 
of the cauſe. But there he oight to fay, De 
b. iris fua propria, and traverſe we W Which 


matter en fait. 
D. brooght 


| Capias of the ſheriff, and a warrant of the Theriff ſua propria is nat 
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n treſpaſs for taking goods, defendant ' pleads 2 TR eee 

u tovery in the court of Dorchſter, in debt againſt —ͤ — 

| plaintiff, and execution upon this by Fieri fac“; the narr. | 

1d . juſtifies the taking, appraiſing, and ſale (by con- 

rar irc) of the plaintiff, in part of the ſatisfaction of 

infec judgment recovered, que ęſt eadem captio. Plain- 

bt ur demurs, becauſe the defendant varying in the 

Anne of the taking from tbe time alledged in the de- 

dation, he ought to traverſe any other taking; for 

une ſame goods may be taken at ſeveral times, and | 

ave que eft eadem captio is not ſufficient ; as 2 Fo, We o j, 

f the b. | 2 

| . per cur : The averment ſufficetb. Keil. 27. 

nt %. 138. Cro. Car. 228. „ e | 

Juſtification in treſpaſs, aſſault and battery, by By proceſs out of 

ans roceſs out of an inferior court of record, is not good inferior court. 

ithout ſhewing whether the court was holden by Nr 

ade ter or preſcription. 2 7o. 165. e 

In tteſpaſs of battery, the defendant juſtifies by Battery. 

rocels to arreſt one Mod, and the plaintiff would 

|l the ave reſcued him; whereupon he did molliter manus 

nere. Boe: | | | 

Toe plaintiff replied, De injuria ſua propria, abſque De injuria ſua 
that the defendant had virtute of ſuch 'a warrant P with a 

alen, as that by which the defendant juſtified. De- * 

de endant demurs. Per cur. The juſtification is ſuf - 

hcient, and better by the admittance of the replica- 

ton, than if the iſſue had been offered De injuria ſua 

propria 3 without ſuch traverſe. 2 Keb. Rep. 

„ th 

dit In treſpaſs and impriſonment, the defendant'juſti- That which is 

„be by a Capias, and that the plaintiff did afterwards 8 papa. 

neee; and he being bailiff, did follow him by vir- craveriea, 

tue of the ſame warrant taken out upon the Capias. 

Plaintiff replies, He eſcaped by the licence of the 

ſheriff, and traverſeth the later taking by virte of 

; the warrant, Per cur*> The traverſe is idle, becauſe 

eig the plaintiff bad ſufficiently :confeſſed and avoided ; 

and if be eſcaped by the ſheriff's licence, that ought 

t be the thing put in iſſue, and not the traverſe, 

Brounl, 197, | ar we bo ets ot. 


A? Upon 
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492 _ Falſe Tnipziforiment. Chap. 16. 
Net en from Upon a juſtifcation by a ſheriff's warrant held th 
— N bar was ill, for that 4 not ſhewn out of — 
cCoürt the Capias iſſued; and for that the plaintiff 

had judgment. 2 Luſtu. 1460, C. 
_ Joſtification by In treſpaſs againſt two for aſſault and battery, and 
s De — menates, We. and breaking open the dwelling-houſe, 
et. one of the defendants juſtifies by virtue of 2 
CERES writ Dr homine riplgiande M. L. and a warrant de- 
. hvered to the other from the ſheriff for that purpose, 
| in whoſe aid he entered, the door being open, and 
tte plaintiff affaulted him; whereupon molliter manu; 

impoſuit, c. the other defendant imparls. 

Oyer of warrant. Then the plaintiff prays eyer of the ſheriff's war- 
TS rant, which appears to be directed to all his bailiff, 
Replication, end and then replies, De injuria ſua propria, and tra- 
tranerfesthe com- verſes, That the firſt defendant entered by command 
| * of the other defendant; and the deſfendant rejoins, 
4 n that he entered, c. by command of the other; and 


ttsen tenders ifſue thereon, And the plaintiff de- 


. murs ſpecially. 2 Lutw. 1428, 1432. — 
Jede pro gner judgment was given for the plaintiff; and it ſeems 
1 chiefly for the defect of not averring, that V. I. 
5 that was to be replevied, was in the plaintiff's bouſe 
K244ãrkæt the time of the entry made, c. and the reporter 
ſiſets forth ſeveral caſes to that purpoſe. 
True teen. And as to an exception, that the writ De homine 
rar  Trepligiands was conditional, as Nift captus fuit per 
Hheciale mandatum domini regis, c. The defendant, 
he ſays, ought alſo to have averred, that. I. was 
4 not taken by any ſpecial mandate, &c. 2 uo, 
Nopricedents to And the reporter further adds, that being in ſome 
de cn. doubt as to this matter, he made what ſearch he 
cC̃ould, but found not in any book any juſtification 
by virtue De homine replegiando, or any authority 


1 


6Ä ũ ] “???2?2??dds?e! gd 246 
VU pon a juſtification by an attachment of goods, and 
demurrer, fee Zxtw.. 1456, c. that if a treſpaſs be 
5 alledged the 10th of Næuember, and the juſtification 
Dee e js the IIth, gur et endem iranſereſſio, that the plea 
„ e.. js good without any ttaveiſdGwmeGCN. 
Addition of tra- That although the plea was ſufficient in matter of 


verſe, ill, ſubſtance, yet the addition of the traverſe, that 80 
— a , - K * 2 
: f # - ; 


ST” ©” my 


Chap. 16. Falſe Impꝛiſonment. 

xe guilty aliter vel alis modo, (although meer ſurplu - 
age) being ſpecially ſhewn for cauſes of rer 
had made it ill. Mo. 864. Saund. 312. i 

That an attachment of ſuch a number off Attachment un- 
s not juſtifiable; and ſaid, that one ſingle thing reaſonable. 
alone — be attached; and by the Chief Juſtice, 
that there ought to be a reaſonable diſtreſs to make 
the defendant appear. | 

That it did not appear that hs ſheriffs, befare Shews no autho- 
whom the courts were held, had any authority to _ 0 
hold. tbem; and for theſe leaſons, * was for 
the plaintifkl. 

See the Judges opinions, 2 Vent. 92. upon a ſpe · Juſtification of 
cial demurrer, that the traverſe ought to have been taking cattle on 
omitted out of the defendant's plea, who juſtified in 3 det 
reſpaſs, (for impounding plaintiff's cattle, gquou/gue them till plaintiff 
finem fecit of 101.) by virtue of a Fiere fac” tor 10ʃ. 5 
debt, and 40s. for coſts, &c. upon the ſheriff's war- eric, 
ant, whereby he took the plaintiff's cattle in ex- 
ecution, and cauſed them to be appraiſed, and. kept 
them in cuſtody until the plaintiff paid the execution 
money ; and traverſes that he is guilty before or af- 
ter. By the Chief Juſtice and R. The juſtificatian 
ſhould have been till he paid the money to the uſe 
of the plaintiff, and not to the uſe of the ſheriff; 
and no authority in law to deliver goods back upan 
payment of part of the money; it ſeems. the goods 
ought to have been Jold. Cine. Jac: 246. Judg- 


ment 8 auer 
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"OC H A' P. XVII. 


| Sheriffs of Lo 


[ London and Madl, both ſheriffs make but Two perſons and 
one in both counties; and therefore it ſeems to 1 
be a good. cauſe of challenge, if the writ r 
returned by one ſheriff only ; ; and jf one of them See the end of 
: SEE dies, cheap. 
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one not good. 


Sheriffs of London. Chap. 15 


dies, the office is at an end till another is choſen, 


[The firſt beginning of this cuſtom ſeems to be uyon 


the foundation of the charter of King ?obn, whe 


granted the ſheriffwick of London and Middleſex t 
the mayor and citizens of London, at the farm of 


gool. per annum, So that being a grant in fee of 
the ſheriffwick to them as a corporation, they ha 
a right to name one or more officers, in order to 


execute the ſame; and they thought it proper tc 


name two officers indifferently to execute both off 
ces, and both of them to execute as one ſheriff, tho 
the writ in Middleſex is directed to them as one, 
viz. Vic" com Middx. præcipimus tibi; in that of 
London, Vicecomitibus London præcipim' wobis, Ani 
the reaſon of this difference ſeems to be, that befor 
this grant of the ſheriff wick to the corporation, t 
corporation nominated to the crown, and the crow 
appointed the ſheriffs for London, and the Londn 
ſheriffs were reſponſible to the King for the Londn 
profits of the ſheriff wick; and that was the teaſol 
why two were appointed, that both might be reſpon- 
ſible: and this nomination was, that the citizens 
might exhibit to the King reſponſible perſons, and 
that ſeems to be the reaſon that in many of the cor- 
porations that are cities and counties, there are tuo 
ſheriffs; but when by the charter of King Jahn the 
ſheriff of London and Middleſex was granted to the 
citizens as a perpetual fee-farm, then they enter 
their ſheriffs, which before were nominated for Lu- 
don only, and the election of the two was for bath 
ſheriffwicks, but the direction of the King's writ 
were as before, viz. in London to the two ſherifh, 
and in AMradleſex as if there was only one. Gil, 
Hiſi. C. P. 136, 137. 19 Vin. Abr. 452. Pl. 
„ one 5 * 
Both the ſheriffs of London are in law but one [be 
riff, and the one is not of Londen, and the other « 


Middleſex, as is vulgarly ſuppoſed. Hab, 70. 
The return of 


And the ſheriff of London is known in law to k 
two perſons; therefore if one ſheriff of London mile 
his return without his fellow, this cannot be hot 
pen by Feofarl, it being as no return at all, * 
: 1 


Chap. 17. Sherſffs of London. 


turn without the ſheriff's name ſubſcribed. And 

[ndm had no ſheriffs in the 13 Ed. 1. Leon. 284. 5 
Upon a Capias ad ſatisfaciendum to the ſheriff of Lenden and Mid: 

Mudleſex io take 7, S. if the ſheriff take him and a_ Vang 

put him in Newgate, which is the common priſon , 

for London and Middleſex, and after another writ of 

execution comes: to the ſheriff of London, although 

the ſheriffs of London are alſo ſheriffs of Middleſex ; 

and Newgate (where the priſon is) is the priſon for 

both counties; yet the priſoner ſhall not be ſaid to be vet newgare is 3 

in execution upon this new writ in Londen, nor may priſon for both 


495 


the ſheriff of London ſerve it upon him, becauſe ke 4% . 
is in another county. i | 
For when the commitment is to Newgate by force Commitment by 
of a writ to the ſheriff of Midaleſex, he may not be ſheriff of Middle- 
kid in any reſpect to be in the county of London, for lain m in com- 
the counties continue ſeveral, and the perſons ſeveral, dn. 
in teſpect of the ſeveral commitmeats, for there are 
two ſeveral ſides, and a partition between them 
Rl, Abr. 894. | : 2 
By the cuſtom of London, the writ of execution is xxecution, 
directed to the ſheriffs of London, and not to the co- | 
roner,, who is the mayor. 2 Rol. Abr. 806. 
The return of the outlawry out of London in C. P. Outlawsy. 
s generally made without ſaying, Per judicium coro- 
% mn. 5 | 4 
The cuſtom is, when a man is impleaded before court of conſei- 
the ſheriff., the mayor, upon ſuggeſtion of the de- ence before the 
ſendant, may ſend for the parties and for the record, Vt. 
and examine the parties upon their pleas ; and if it 


vr de found upon his examination that the party plain- 
ith BN tiff is Gatisfied, that Le may award that the plaintiff 
710.0 ſhall be barred. - And this is called, The Court of 
. . Conſcience. 4 AH. 248. 3 


Tae plaintiff in aſſault and battery in his replica- How to lay the 
tion ſaith,” “The city of London: is an ancient city, cuſtom of the. 
and have pleas, and that there was a plaint in ſuch = 

a court before F. MH. by virtue of which proceſs the 

Painiff was taken, He ſhould have alledged a cuſ- 

om to hold a court before the ſheriffs, and that F. A. 
es then ſberiff. It is ſaid, coram F. M. ano vicecom, 
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Chap. 17. Sheriffs of London. 407 
nto cuſtody until he find bail to anſwer the con- Bail, 
demnation, which bail is to be taken by one of the 
clerk- ſitters. 0 | 

The defendant may be arreſted by the cuſtom of Arreſting by fer 
Landin, after entry of the plaint in the porter's jeans, 
hook, before the entry of it in court before the ſhe- 
if; and after plaint entered, the ſetjeant may ar- 
reſt without precept. | 


is ſworn and known, although not to the party; his mace. 
and a known bailiff need not ſhew his warrant, al- 
though demande. 12 
But in 6 Rep. 52. counteſs of Rutland's caſe, a 
general arteſt by a ſeijeant by ſhewing the mace, and 
touching. bis body with it, and ſaying, Sir, J arre/? 
u, is not ſufficient, for he ought to ſhew at whoſe 
ſuit; out of what court, for what, and of what re- 
urn, Cc. that the party may know, c. id eff, if 
te demanded it. et 15 44155 
In eſcape, the defendant pleads the cuſtom of Zon- Eſcape. 
dn, that the mayor. and. ſheriffs of London: have uſed 
to enlarge priſoners that were arreſted, in coming. 
d returning from their courts, having cauſes there 1 
pending ; and ſets forth a plaint in London againſt whether the 
tie, defendant, and that he was arreſted, and ap- court can diſ- 


riffs eared, and pleaded to iſſue; and. as he was coming wat ph: _— 

; « DF h reſted, who is 
0 t0 0 court to defend that action, he was arreſted, ; AS coming and re- 
1s or Fas ſuppoſed in the declaration. And per cur”, The turning to che 
upon ort cannot diſcharge one arreſted, except he be 
er. reſted in the face of the court. Brotunl. 15. 2 | 
ot oO: br. 457. (E). T. Raym. 101. Balft, 85. 
efen-W bat if a man in Mai minſter hall be arreſted. in the 
e ee of the court, the court may diſcharge him, but 


ut otherwiſe, But the court will, on the plain- 
Fe motion, order a tipſtaff againſt one walking in 
Fyimofter: ball; againſt; whom there is a judgment of 
ouſt. K. Kaym. 48. ? Pargeſe. Rep. 242. 13 -pay 


. . * 


The ſerjeant need not ſhew his mace, becauſe he Serjeant ſhe wing 
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| ſee Dalton 296. A fchedule may be filed ts the 


To attend the 
judges, Sc. 


To certify the 


priſoners games, the cuſtody” of the gaols, (or priſoners for felowy) 


CHAP. xn. 
Alltzes and Selltons of 
the Peace, 


- wh Hg form of the warrant made by the Reif, 
r under-ſheriff, for ſummoning the abt 


backſide of the warrant, wherein he fhall ſet down 
the names of the grand jury and petty jury of liſe and 
death, to whom he muſt give warning by his bailif, 
The high-herifſs themſelves are to attend the 
judges at the affizes, and alſs ſtewards, bailiffe, an 
other miniſters of any liberties or franchiſes, &. 
ſhall de attendant ts the juſtices of aſfize and gol. 
delivery of the ſame counties, wherein ſuch libenis 
and franchiſes ſhall be; and ſhal} be fined by the 
judges in caſe of failure. See Burn's 7 40 


431. 
Every ſheriff and. all other perſons) which hav 
ought to certify the names of every of their priſoners 


which are in their cuſtody for felony, to the juſtice 
h of the next . upon pain of 5 /. for ny 


Seſſions of the © 


peace. 
Precept. 


Summoning the 


ſeſſions. 
urors, conſta 
Se. 


Riots. 


default. 

For the precept of the ſheriff for — 
ſeſſions of the peace ought to bear date under ths 
names of two juſtices of the peace at leaſt, and unt 
of the Cuffos Rotulorum alone. It muſt be to ſur 
mon 24 jurors, and to command all conſtables, l- 
liffs, or coroners, to give their attendance upon th 

ices; and the form of the return of the ſummons 
In ſome caſes the ſheriffs are to join with the ju! 
ces of che peace, as in caſe of riots, Cc. 13 U. 


c. 
Forcible entries, fie i is to attend and aſſiſt the juſtices of the pe 


Se. 


to arreſt ſuch as ſhall make of forcible entries, d 


detainer. 15 R. 2. c. 1. | 
He is to ſummon 24 to be of the y_ on, 


c H A P. ws 


Fees. 


T Common law no officer, whoſe office related No fres by Coma 
to the adminiftration of juftice, could take any mon law. 
reward for doing his duty, but what te was to re- 
ceive from the King. 2 Bac. Abr. 463. Lil. Alr. 
$08. 10 Med. 139. pot 

And the fundamental maxim of the Common law Confirmed by ftav 
is confirmed by ſtat. 3 Edw. c. 26. whereby No tuts. 
ſheriff ſhall take any reward to do his office, but ſhall 
be paid of that which he takes of the King; and that 
he who ſo doth ſhall yield thrice as much, and ſhall 
be puniſhed at the King's pleaſure.” 85 | 
And ſo much hath this law been thought to con- No preſcription 
duce to the honour of the King and welfare of the allowable. 
ſubjet, that all prefcriptions whatſoever, which 
have been contrary to it, have been holden void, 
2 Bac, Abr. 463. | 

The Common law giving no fees to ſheriffs, made Occafion of ſtat. 
them backwards in executing writs, by reaſon of the 29 iz. c. 4. 
great danger both in taking deſperate men, by reaſon 
of refiſtance ; and alſo in detaining them, for fear of 
eſcapes ; ſo that they would have great reward-, or 
other wiſe would do nothing: whereupon the parlia- 
ment thought fit to ſtint their fees, as in * 9 Elia. 
7 4. per Doderidge J. Latch 18. Cre. Eliz. 654. 

* . 


In an-aQtion upon this ſtatute againft' the ſheriff for 
exteſſive fees, it was moved in arreſt of judgment, becauſe 

It was ſaid, ad parliament” tent per prorigat', 15 Feb. 29 
Ei. and the rolls appeared (by copy ſworn} 29 O 
28 Eli. the parliament begun, and an aojournment tho- 
Tough to 17 Now. and no prorogation at all. So 35 
EL 1. fd. 11, its ſaid, 29 El. 6. Sc. 3 Keb. Rep. 
742. pl. 5. 2 Mod. 240. Ander/. 294. pl. 303. Salt. 
331. J. Shin. 364. 7 i 2 
Luv, 1117. 4 Ef. 7. T. Raym, 1, 2. 
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Fees. | | Chap, 19. 


A promoter of the King brought an action upon the 
above ſtatute of Elix. againſt J. B. under ſheriff, 
for taking twenty-pence over his fee, contra formam 
ſtatuti, of a priſoner in his ward, c. The defen- 
dant faid that he did not take it contra formam fla- 


tuti, Sc. and gave in evidence, that he and all 


+ - under-ſheriffs there, time out of mind, have uſed 


to take of every priſoner for ſuſpicion of felony and 
acquitted, which were in their ward, twenty-pence 


for a bar- fee, c. And the plaintiff demurred upon 
the evidence, Ic. and by the opinion of all the juſ- 
- tices, this is out of the caſe of the ſtatute, for the 
intent of the ſtatute is, where he ſo takes of them 
that be in ward, to eaſe them; but here, when he 
is, acquitted, he is no priſoner ; for if he eſcapes, the 
ſheriff ſhall not be charged of the eſcape, and this 
fee was aſſigned by the court for a bar-fee, by their 
., diſcretion, in conſideration of the great charge whih 
\ the ſheriff has in keeping, bringing, and carrying bak 
the priſoners, and in keeping a number of ſervants i 
carry them, and in attendance far fear of eſcapes, And 
ſo the clear opinion of the juſtices was, - that the 
_ .twenty-pence for a bar - fee is out of the caſe of this 
ſtatute. Bro, Abr. tit. Fees, pl. 6. 21 H. J. 16. 
And if a ſheriff takes of a priſoner his clothes, or 
money out of bis purſe in ſpite of his teeth, tis out of 
the caſe of this ſtatute, becauſe 7zreſpaſs lies. Bro. 
ibid. and tit. Preſcription, pl. 36. 21 l. 7. 15. 


KOO: 


Fees upon erecu- It ſhall not be lawful for any ſheriff, under- 


ſheriff, bailiff of liberties, their officers, ſervants, ot 
deputies, by colour of their offices, to take for tht 
ſerving of any extent or execution, upon the body, 
lands or goods, of any perſons, more than in ths 
act is appointed, viz. twelve-pence for every twelty 
ſhillings where the ſum exceedeth not 1007. and ſu- 
pence for every twenty ſhillings above 100 l. that It 
{hall levy and deliver in execution, or take the body 
in execution for; upon pain that every ſheriff, &. 
which ſhall do the contrary, ſhall forfeit to the par! 
grieved his treble damage, and ſhall forfeit 404 4 


Chap. 19. Fees. 


one moiety thereof to the Queen, and the other moiety 


to the party that will ſue for the ſame,” Stat. 29 


Film. <. 4. . 
Tphis ſtatute doth only extend to their executing 
of writs of execution in counties, and not in cities; 
and there they are allowed twelve-pence in the pound 
for the firſt 1007. and fix-pence in every hundred 
afterwards, But then they ought to pay their own 
bailiffs out of their poundage money for their pains. 
But of late, the ſheriffs of cities do demand the ſame 
as ſheriffs of counties have, and I have heard they 
have recovered it. Lil. Abr. 598. 1 

« This act not to extend to any fees to be taken 
for any execution within any city or town corpo- 
rate.“ 29 El. c. 4. ſect. 2. | _ 

It was reſolved that this proviſo. extends to a city 
corporate, when judgment is there given within their 
franchiſe, and execution upon that, and not when 
judgment and execution iſſues out of ſuperior courts, 
Cro. Car. 287. Latch 17, 52. Poph. 173. For 
in the firſt caſe, the officer is not at that great care 


and peril; but as to the ſheriff of a county, his tra- 


vel and labour is all one, be it in the body of a 
county, or in a franchiſe: but if that town be a county 
of 1tſelf, there the ſheriffs ſhall have their fees ac- 
cording to this ſtatute, And now judgment was gi- 
ven for the plaintiff. Noy 76. 

Becauſe he is at leſs trouble, the juriſdiction is 
narrow, and the ſheriff not ſo much in danger of an 
eſcape; but where in the principal caſe the juriſ- 
dition being the palace court of the biſhop of Ro- 
cheſter, and as large as the dioceſe, and ſo was in- 


liſted not to be within the like reaſon, But non 44. 


locatur. 5 Med. 97. 

In an information on this ſtatute againſt the ſhe- 
riffs of Glouceffer, for taking above twelve · pence in 
the pound for executing proceſs on a judgment in C. P. 
the defendants pleaded the proviſo in the ſtatute, 
 Wherein all cities and corporations, and their officers are 
excepted, upon which it was demurred; for Oꝛuen 
ſerjeant moved, that this proviſo extended only for 


kerving executions upon judgments in their courts, 
8 k 3 but 
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zo Fees. Chap. 19. 
but not upon executions of judgments in other courts ; 
and ſo it may be collected by the preamble and bo- 
dy of the act. But all the other contra, for it ſhall 
be expounded as well for ſery ing executions upon 
judgments i in other courts, as in their own courts, 

Cro. Eliz. 263, 264. 

And whereas it was objeQed, that the county 
the city of Gloucefler extends four or foe miles further 
than the city, and that this execution was not in the 
city, but within the county of the city, and ſo is 

t within the proviſo; the court ſaid, that if it bad 
been ſo pleaded, peradventure it ſhould be otherwiſe; 
but as it is pleaded, it appears not to the court : and 
thereupon: it was adjudged for the defendants. Cro, 
Elix. 264. Latch 19, $2. . $6, 
Palm. 399. 

Warrant, The ſheriff, by the equity of 23 H. 6. c. 10, ſhall 

| take four-pence for every warrant. Finch 21. 

Twelve-pencefor There was much doubt upon the words of the 

ee ſtatute, and the court divided upon the point, whe- 

_ — ther the ſheriff ſhould not have twelve-pence in the 

ry pound above pound for every pound to 100 J. and after that ſix- 

the 100f, . pence? or whether he ſhould have but fix-pence for 
every pound when the execution is more than 100ʃ.! 
N 75, 76. 

By 3 7uft. againſt Crew Ch. J. the ſheriff ſhall 
have one 'Killiog i in the pound for the firſt 100/. and 
fix pence for what is over 1001. Popb. 173. S. C. 
176. cites a caſe where two juſtices contra one held, 
that where tbe ſum exceeds 1001. he ſhould have 
but ſix -pence for levying of every twenty ſhillings of 
the firſt 100 J. but that judgment was given upon 
other points, (but adds) that all the court ſeemed to 
be of opinion, that he ſhall have twelve-pence for 
every twenty ſhillings of the firſt 1000. and ſix- 

ce for every twenty billings of the ”_ 
Held Id accordingly upon the firſt argument on a de 
urrer. Sed gugre quia adjurnatur. Cro, Eliz. 33 
2 Hobart and inch J. the ſheriff ſhall have 
e only, ik the ſum exceeds 1000. Mich 51: 
45 i, 52. Accordingly adjudged and affirmed in 
« One Car. 286. "The 


Chap. 19. Fees. 503 


he author of the Compleat Sheriff, p. 479. makes get Þy one 
ae ak quere, Vis. ien ſheriff ſhall = 2 
make the Eætent, and the other ſheriff the Liberate, 
who ſhall have the fees given by the Ratute ? 

In anſwer to which guere, I ſhall ſet forth an act 
of parliament, to which the above author has often 
reſerred his reader in the ſaid Compleat Sheriff. 

« When any ſheriff ſhall, by proceſs out of the For adjuſting 
Exchaquer, — any goods, &c. into the hands of pouncage — 
his Majeſty, c. for any debts due to the crown, and n 
ball die or be ſuperſeded before a Venditiani exponas 5 
be awarded for ſale, or before he has made actual 
ale thereof, and a writ ſhall afterwards be awarded 
to a ſubſequent ſheriff, who ſhall make ſale of ſuch 
goods, &c. the barons of the Eæcheguer, if ſitting, or 
if not ſitting, they or any of them of the degree of 
the coif, ſhall ſettle the fees or poundage for fuch 
ſeizure and ſale, between ſuch preceding and ſubſe- 

quent ſheriff, with regard to the trouble each ſheriff 
bad in 2 execution of ſuch proceſs. Stat. 3 Ge. 
@ 15. Jec?. 9, 
Note; The fees ſhall be paid by him that ſets him By whom to be 
to work, and not by the priſoner ; of whom the bai- paid. 
iff on a having taken ſeven ſhillings for attor- 
yy s fees, was convicted of extortion. Aab. Rep. 
BC + 
Poundage was allowed the ſheriff out of 1000. Poundage out of 
(ine impoſed after conviction on indictment of bat- 3 fine. 
| tery in K. B.) levied upon a Fieri fac, and it was 
allowed out of the money in the hands of the clerk 
of the crown, paid by the ſheriff; though there was 
no precedent in . B for it. But the barons always 
mike ſuch allowance in the £xchequer, after the 
monies paid in there by the clerk of the crown. 
Shin, 12. ph 13. 2 Jo. 185. 
No ſheriff, e bailiff, or other per- Not to take fees 
lon employed in levying any debts, Ec. due to the for levying the 
crown by proceſs of the Excheguer, ſhall take any 50 
ke on pretence of ſuch: levy ing, Wc. except. four- 
pence. for an acquittance, which ſuch officer is to 
be to the perſon on whom. ſuch debt, &. is le- 
"ed; and the bailiff, Ec. 1 ſuch debt, &c. 
ſhall 


504 - Fees. Chap. 19 CI 
fhall account for the ſame to the ſheriff, and may WW Gi 
require an acquittance from ſuch ſheriff withou del 
fee; from which debts the ſheriffs ſhall diſcharge the BW vr 
debtors by totting and anſwering the ſame on their the 
accounts in the Exchequer; and if any ſheriff, &, Wil tw 

| hall nich:/ or not duly anſwer to the crown any debt WM bu 
ſo levied, he ſhall forfeit treble damages to the party WM i 
grieved, and double the ſum, which ſhall be decreed pro 
to the party grieved by the court of Exchequer, on ce 
: complaint and proof of ſuch abuſe before the barons, MW wh 
in ſuch ſummary way as to them ſhall ſeem meet, i tin 

And if any ſheriff, Se. (hall demand any money WA hi 

from any perſon from whom any debt is payable to WW ron 

the crown by proceſs out of the Exchequer, on pe. . 

| tence of executing the proceſs, or in reſpe& of ſes 

due for collecting the ſame; or if any one of the i ple: 

| * officers aforeſaid ſhall demand any fum for forbear- WW ſpec 

ing to levy any ſuch debts written out to them by WA the 

the ſaid proceſs, every ſach offender ſhall be ad- 1 

Extortion. judged guilty of extortion, injuſtice, and oppreſſion; ge 

| and being thereof convicted ſhall forfeit treble d- whi 

mages and coſts to the party grieved, and double 60 

the ſum extorted ; to be decreed by the barons, on 1 

complaint and proof, in 'a ſummary way; provided Wi tim 

ſuch conviction be within two years after the o. A upo 

ſence;”* © Start, 3 Geo. . Us. Hf x9; + the 

Nothing in this act ſhall deprive any ſheriff of vit 

- ſuch poundage or allowance as is hereby given, c flat: 

of ſuch poundage or reward as may be given then N 

by warrant from the Treaſury, Chancellor of te the 

Exchequer, or the Barons, for any extraordinary ſe BW vas, 

vice to the crown,” Vid. ſect. 14. 4 0 

Allowance forles $5 All ſheriffs who ſhall levy any debts, &., be 

vying the King's except poſt “ fines due to his Majeſty by procel IM 

* upon the ſummons of the pipe or green wax, Yen 
LTuvari facias out of the Exchequer, ſhall have u defe 
allowance on their accounts of twelve · pence out of WW this 

every twenty ſhillings, for any ſum hot exceeding uy B 

one hundred pounds, and fix-pence for every twenſ 15 | 

£5} 445 GAG 024 W=- SAR 6H NDS 54 14+ 91 10 le 

© See ſtat 32 Go. 2. b. x5, ch. 1. whereby the E den 
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Chap. 19, Fees. . 

fillings above the firſt hundred pounds, and for all 
lebts, He. except poſt fines due to his Majeſty by 
proceſs and Fieri facias, and extent, iſſuing out of 
the Exchequer, one ſhilling and fix-pence out of every 


hundred pounds, and twelve-pence for every twenty 
ſhillings over and above the firſt hundred pounds; 
rrovided ſuch ſheriff ſhall anſwer the ſame on his 
account, by the general ſealing day of ſuch term in 
which he ought to be diſmiſſed the court, or in ſuch 
time to which he ſhall have a day granted to finiſh 
his accounts, by the Chief Baron, or one of the Ba- 
rons of the Coif, and not otherwiſe,” Stat. 3 Geo. 


615, ſect. 3. | 


plea of debt in the Common Pleas, from whence a 
ſpecial Capias utlagatum iſſued, and ſeveral lands of 
the defendant in the county of Devon were ſeiſed. 


quer, a Levari iſſued to the ſheriff, by virtue of 
which he levied the rents and profits to the value of 
F 4 e 

The defendant obtained an order for fix weeks 
time to plead, and to have reſtitution of the money 
upon giving ſecurity, which order was ſerved upon 
the ſheriff, and which he was willing to comply 
om deducting his poundage, according to the above 
—_—_— | 1 | 
Now upon a motion for an attachment againſt 
the ſheriff for not obeying the order, the queſtion 
was, whether he ſhould not retain his poundage, or 
ſhould be left to have it allowed in his accounts with 
the crown ? RO T2 ͤU—B— 8 
And the court ſeemed clearly of opinion he ſhould 
detain his poundage, and pay the reſidue only to the 


this method. Bunb. Rep. 305. pl. 388. 1 


o let it be declared, although they bave uſually ta- 
len fees for executing ſuch wits: Lil. Ar. 808, , 


EGGS wi, „3 wives 5% | 
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twenty ſhillings, for any ſum not exceeding one 


The outlawry being tranſcribed into the Exche- 


beſendant, but would not abſolutely determine it in 


arts 


C 


50 5 


Burrel was outlawed at the ſuit of Laſcomb in a Poundage to the 
ſheriff upon a 


| By Ghnn Ch. J. There are no fees due to the ſhe- Habere facias poſ- 
if for executing an Haberg facias poſſe/ſionem; and ſalſanem. 
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by 


Oppreſſion, Se. 


for demanding an exceſſive fee for the execution d 


Fees for execu- 


tivgHo' fe T. bailiffs, or for the bailiff of any liberty, by colour of 


e 


to the ſheriff, but only permits him to take a fee ndt 


ſheriff for his trouble which he had in the 5 


It wag reſolved, that the flat. 29 Eliz. c. 4. 40 
nat extend to real executions, but only to executin 
in perſonal actions; therefore it does not extend y 


an Habere facias ſeiſiam, or poſſoſfionem. Salk. 3j, 
The ſheriffs took 200. 1 Hab. fu 


feffrmem. Het. 52. Lit, Rep. 65. 2 Brownl. 29; 


Court - It is great oppteſſion to the ſubjects, ti 
the ſheriffs (to whom the ſtatute had given fo much 
in the pound, in caſe of execution againſt a pero 
eſtate) ſhould take ſuch fees in cafe of a real eſa; 
and it was ſaid, it was not to be found that thy 
have any legal fee upon this execution: but the uu 
fee, which they ought to take, is 25. 44, 2 
155. | 

Note; A ſheriff was ordered to attend the court 


an Hab fac pe, the court ſaying there was note 
due. Pentr. 351. e ee 
It ſhall not be lawful for any ſheriffs, of their 


their office, or by reaſon of their executing any writ 
of Habere facias poſſeſſionem, or Seiſinan, to receix 
any greater fee than twelve-pence for every twenty 
ſhillings of the yearly value of any lands, Cc. where 
of poſſeſſion or ſeiſin ſhall be given, where the whole 
exceeds not the yearly value of one hundred poundz 
and fix-pence for every twenty ſhillings per om. 
above the yearly value of one hundred pounds.” 
Stat. 3 Geo. c. 15. ſect. 16. 8 Gee. c. 25. ſed. 
Stat. 29 El. c. 4. does not extend to executions 
upon Statutes-merchant, Recognizances, &c. for i 
Ut is to be underſtood of caſes where the judgmal 
Redditur in inuitum, and not by the voluntary co 
feſſion of the party. Salk. 332. _ 14 
In an action againſt a ſheriff for his fees, it 1 
objected, that this was a Ca /a', the which was 
2 fatisfation, and the flatute does not give any f. 


exceeding ſuch. a rate, But per cur.: The uſago I 
always been fince the ſtatute of 28 Elz, to Abe! 
fee upon 2 Ca ſo, and ſuch a fee is allowed to if 


| WT 


therefore, if there be a ſecond execution, he ought 
we a fee for that alſo for his trouble, as well as 


ke firſt, Skin, 363. | 
* Capias ad ſatisfac*, the ſheriff ſhall have 


$07 


v- W::; for the whole debt. Salt. 331. 

/ junior Juſtice ſaid, it was the opinion of Zgic, 
at WR Ch. J. that the ſheriff ſhould have fees for 

ch an Elegit; but he ſaid he doubted of that, 


is zool. and perhaps the land extended but 200. 
m, that the ſheriff ſhould have fees for 500. 


um levied, and not according to the debt re- 
red, as upon a Flier: facias, To which Powell 
ered, that that could not be, becauſe the party 
tdetain the land till he was ſatisfied the entire 
; and the plaintiff is, by having made his elec- 
; barred of all other executions. Salk, 332. 


ent of Capias ad ſatisſaciendum, or on charging 
u een in execution by virtue of ſuch writ, for 
ive 


n um the plaintiff is to mark on the back of 
7 writ before it be delivered to the ſheriff: and if 
ol 


ſheriff, &c. ſhall take greater fees, ſuch offender 
be adjudged guilty of extortion, injuſtice, and 
hon ; and being convicted ſhall forfeit to the 
y grieved treble damages, and double the ſum 
ted; to be decreed by the court out of which 
| writ iſſued, on complaint and proof of ſuch 
tion before the court, in ſuch ſummary way as 
m ſhall ſeem meet. And every perſon ſo of- 
ing ſhall forfeit two hundred pounds, one moiety 
King, arid the other to ſuch as ſhall ſue in 


ort at Veſminſter; provided ſuch ſuit be com- 
ce within two years after the offence.” Stat. 
by . c. 15, ſe. 17. [> 

1 t va held by the court, that the ſtatute extends 
* bl Judgments in Męfminſter, and that, whether 


riff executes them in a county or a franchiſe, 
hall have his fees within this ſtatute, viz. one 
% in the pound for the firſt 1004. and fix-pence 
4 


ES. 


ife it would be unreaſonable when the whole 


/ Ch. J. ſaid, that he ſhould have fees according i 


Poundage in no caſe ſhall be taken on executing Poundage on a 


Ca' ſa for no 


greater ſum than the real debt amounts to; 


50 | | Fees. Chap, 
f pound for every other 100I. And fo it is d 
bailiff of a liberty, when he executes any execyf 
on a judgment given in the courts at Vm 
within his liberty; but if the bailiff or other of 
executes proceſs on a judgment given in a cr 

corporation, or liberty, he is not intitled to fers 

in this ſtatute. Salk. 331. 

Hab co . Upon a Hab' corp), the officer ought to brin 
priſoner to the court, and his refuſal to bring bin . 

| leſs paid his fees aforehand, is a contempt; for 

King's writ muſt be obeyed, and the court wil 

the charges, and compel payment, if the office 

priſoner cannot agree, or payment is not mad 

cording to the agreement,” 2 Fo. 178. Mag 

Kel. Rep. 280. But ſee Keb. Rep. 566, contra, 

Officer muſt obey On a motion againſt Bambridge, the warn 
writ, though fees the Het, it was held that if an Habeas wii 


285 brought, he muſt obey it, though the party 1g « 4 
to pay. his fees, for he has a remedy for then, WW 

Pe bo 4: Stra. 814. Keb. Rep. 272, pl. IF; oe 
Sheriff cannot re- The ſheriff had the defendant in execution Fees, 
fuſe to obey pro- Capias ad fatisfactendum, and the plaintiff deli *h 
— fe him an Habeas corpus, in order to remove him “ 
the King's Bench prifon ; the ſheriff upon thi H wh 

to be paid his poundage on the execution, belp hay 

parted” with the body of the defendant, and wi_hi* " 

have diſtinguiſhed this from the caſes in 331, ber 

333. inaſmuch as he had here actually ee 

the proceſs, and thoſe caſes go only againſt d 

fiſting to be paid beforehand. And that th al x 
nothing in the ſtatutes 29 Eliz. c. 4. or 36 50 

15. eck. 17. againſt it; and offered, on pam 2 

his poundage, to bring up the body. But thed a 

ſaid, they could not be making bargains with Wn 7 

to obey their proceſs, which they would enfo 2 

- obedience to, and leave the ſheriff to his adi 

debt for the fees, which was his legal remec p 

went off, at laſt, upon the ſheriff's ſubmit 4 

carry him to a Judge's chamber, And En] Up 
-faid, If he was brought to him, he would nog.” © 

him over till the poundage was paid. 2 94 74 


p, 19. Fees, ' 509 
f under-ſheriff refuſed to execute a Capias ad | 
uendum till he had bis fees; and upon motion 

| him, the court ſaid, that the plaintiff might 

7 2n aon againft him for not doing his duty, 

oht pay him his fees, and then indict him for 

tion, Salk. 330. pl. ks 

was moved that an under-ſheriff might; attend 

efuling to execute a Heri facias, till his ſhilling 

E was paid, But the court would not grant the 

| but ſaid it was Extortion, for which he might 

wilted, Salk. 331. pl. 5. b 15'S Fee 
treſpaſs and tajſe impriſonment the defendant Officer eannot 
ed under an arreſt, by virtue of a warrant, Cc. betain for fecs, 
that he detained the plaintiff until he paid him 

ſhilling and four-pence for fees. And judgment 

term was given for the plaintiff, becauſe the 

ndant could not detain for his fees. Lord 


| man was arraigned of two felonies, and paid but where but one 
ne deliverance only. uod nota. Bro. Abr. fee when tue 
pl. 8, cite nd , „ * 885 
f,.upon a ſtatute, one ſheriff takes the body, and where two fees, 
ber the goods, per cur'; Both ſhall have their fees. when but one 

| whereſvever the ſheriff hath double trouble, he ſcemed due. 

| have double fees. Comb, 220. 

e who renders himſelf, and has Superſedeas be- where no fees 
be 1s arreſted by Capias in debt, ſhall: make an due. 

rey in bank at the day; and this, though Ceps 

Fu be returned, and ſhall pay no fees upon the 

al matter returned, though he does not ſhew the 

mſedeas to the ſheriff till after the. taking, if he 

ders himſelf to him before the taking. Bro. Abr. 
% 7 3 REN as 

Il an erroneous Writ. be delivered to the ſheriff, g on erroneous 
| he executes it, he (hall have fees, though the writ. 
,, i.e 

L writ of falſe judgment was delivered to the On writ of folſe 
ler- neriff, but no money was tendered or paid for judgment. unlcie 


;feturn; for want whereof the ſheriff took no may execute a 
ice of it, and executed a writ De executione ju- writ de execution 
„Upon hearing counſcl on both ſides, the ſhe- * 
proceeding was held to be regular. Per cur”: 
. We 99 TOO 


fees are paid, he 
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for 2a day's diet, or other expences of any pe 


be put and kept in fottit conſpicuous place in the 


may require.” Stat. 32 Geo. 2. c. 28. ſee. 2. 


Fees to gaolers. 


time to time as they ſee occaſion ; and the juſt 


fees. Chap. 
The defendant, if he thinks fit, may ſtill prog 
upon his writ of falſe judgment. Barnes 136. 
% No ſheriff, bailiff, or other officer, ſhaii Mice 
any greater ſum for one or more nights lodging, Wi 


under arreſt in any proceſs, other than ſhall be 
lowed by fome order already made, or which | 
be made, by the juſtices of peace at ſome genera 
quarter feffions for the county, or place where 

arreſt ſhall be, who are with all convenient ex 
tion to make ſome ſtanding orders for aſcertai 
ſuch charges within their reſpective counties ind 
riſdictions, if the ſame hath not already been i 
made; and if any fuch order hath been made, 

juſtices, at their general or quarter ſeſſions, are toi 
the fame from time to time as they ſee occaſion, 
are to cauſe a copy of every ſuch order, and of ei 
alteration thereof, ſigned by the clerk of the pe: 


fions- houfe, or fome other proper place, of every( 
county, &c. as ſuch juftices ſhall order, fo a 
ſame may be there ſcen and examined as occl 


«« The Lord Chief Juſtice of the King's Bn 
the Lord Chief Juſtice of the Common Pleas, and 
Lord Chief Baron of the Exchequer, or any two 
them, with the mayor and two aldermen, of i 
three aldermen of London without the mayor, for 
priſoners within the ſaid city; and the faid U 
Chief Juſtices and Lord Chief Baron, or any tt 
them, with three juſtices of peace of the counties 
Middleſex and Surry reſpectively, for the priſon 
the ſaid counties reſpectively, are required, wid 
convenient ſpeed, to meet from time to time ati 
place as they think fit, and to ſettle a table of 
to be taken by any gaoler in Landon, or in Mull 
and Sutry, where the ſame hath not been alte 
eſtablihed; and where the ſame hath been 6 
bliſned, they are to meet and vary the ſame f 
peace of every other county and place, for the 


ſons in each county, c. are, at any my 


. ap. 19. Fees, | 

Wars? ſeons of the peace, with all convenient 
2 ed, to ſettle a table af the fees to be taken by any 
poler within their reſpective juriſdictions, where 
ae ſame Harh not been already ſettled; and where 


eme to time, as there fhrall Be occafion. And the 
ubles of ſuch fees ſo made or altered for the ſeveral 
wifons within the city of Londen, and counties of 
Middleſex and Surry, ſhall be figned by the ſaid Lords 
def Juſtices, and Lord Chief Baron, or two of 
tem, and the mayor and two aldermen of Eonaon, 
& by three aldermen without the mayor, and by 
three juſtices of the peace of the counties of Middle- 


made' or altered for the reft of the priſons, ſha]l be 
foned by three or more juſtices of the peace, who 
make or alter the ſame at any general or quarter 
tons of the peace; and ſhall afterwards: be con- 
med, or moderated, within Englund, by the juf- 
fices of aſſze; and if within Maies, or the county 
whtine of Chefter, by the juſtices of great ſeſſions 
reſpeRively, at the next aſſizes, or great ſeffions, 


its next after the making or altering ſuch table of 
fees; and the fame ſhall be afterwards ſigned by the 
reſpeAive judges of aſſtze, or juſtices of great ſeſſions, 
who confirm or moderate the ſame, and three or 
more juſtices of peace of ſuch county, c. for the 
mfons within their reſpective circuits, counties, or 
iriſdiftions;” bid. fe. 5. POE 


ay priſoner, for debt, damages, coſts, or contempt, 
ay greater fees for his commitment, chamber- rent, 
or diſcharge, than ſhall be allowed in the table of 
ke intolled and regiſtered as aforeſaid ; and every 
ſteriff and other officer who ſhall offend againſt this 
, ſhall for every ſuch offence (over and above ſuch 
kenalties as he ſhall be liable unto by the laws now 
i force) forfeit to the party apgrieved 50 J. to be 
covered, with treble coſts, by action of debt, c. 
4 EE 3 1 


the fame hath been ſettled, to alter the ſame front 


nd Hurry reſpeRively : and the table of fuch fees 


in the teſpective counties within their ſeveral cir- 


in 


No keeper of any priſon, or other perſon there · pemities on 
dnto belonging, ſhall take directly or indirectly, of gaolers- - 


412 
Bond for diet. 


The ſheriff ſhall, 
take ſingle bill 
for his fees, but 
not with a penal- 


ty. 


Upon bond for 
fees of a ſtatute 
to be extended. 


Not within ſtat. 
23 Hl. 6. c. 10. 


Where = 
may be by the 
ſheriff. 


But this bond 
void for extor- 
tion P 


Remedy for fees. 


Fees. Chap, 10% Ct: 
in any court: of record at Vęfiminſter, wherei 
eſſoin, Ic. ſhall be allowed.” bid. ſect. 12. ”"Y p 
The warden of the Het, and the warden of the 
palace, of /Fe/tminfter, may take bond for diet ande 
due fees of the office, Heth) 26. 
The ſheriff may take a ſingle bill for his ſees, anom 
that is the ordinary courſe, but not with a penalty, 
To this purpoſe there is à notable. caſe, inch 20 ber 
51. |Poph. 176. Noy 75. Me. 853. pl. . In, 

20, 1. 10 Mad. 85, 86... 1 10 
The condition of a bond to the ſheriff is to y 
20 l. that is, for money which is given to him fo th 
his fees, which are due by the ſtatute of 29 El 
Defendant pleads the ſtatute of 23 H. G. c. 10. The 
caſe was, A ſtatute of 2007. was acknowledged t 
the defendant by J. S. and this was extended by the 
plaintiff, being under-ſheriff, and it was agreed be: Nr ex 
tween C. E. brother to the plaintiff, and the under - ere 
ſheriff, before the Liberate executed, that the de-Miſnd 
fendant ſhould enter into the ſaid bond to the uſe I Nreſt 
the plaintiff. Three points were reſolved by der ex 
1. This bond is not within the ſtatute of 23 
H. 6. for the party was not within the ward of the 
ſheriff; and ſo was Beaufage's caſe. be f 
2. Sheriff may not take his ſalary appointed punti 
the flatute till a compleat execution, i. e. till d tt 
Liberate; ſor the words of the ſtatute. are in ed. 


negative, and do not eſtabliſh the fees, but oog wo 
tolerate them, And by Hobart, if the conifee ſu end. 
an Extent, and then refuſe to ſue the Liberale, ould 
the intent to defraud the ſheriff of his fees, the (06s nc 
riff ſhall have his remedy, by action on the caſe. er 
3. This obligation is void by the Common Lange of 
and extortion, . See Plnod. 65. The. ſheriff mid Car 
take a bond with a great penalty for the appearance ac 
of the party, but not for his fees, by the 23.0 ju 
H. 6. c, 10. for that ſtatute, as to fees, is not ed of 
pealed by 20 Ez. ode. od nt ot rg ined R. 
By Holt Chief Juſtice, an action will lie for f dd (hi 


ſheriff's fee; for the laws permitting him to take . no. 


makes it a duty. Skin, 363. Comb. 220. 1 
wh 


; Chap, 19. Fees. 


of 29 { liz. c. 4. for execution fees, although the 
latute doth not ſay he ſhall have the fees, nor any 
:tion for them; but only faith, he ſhall not take 
for any execution made, any conſideration or re- 
compence, beſides what is therein mentioned, which 
it hall be lawful for him to take, viz. 12 d. for 20s, 
where the ſum doth not exceed loo7. and 64. 
above 100 J. Rol. Abr. 598. Rol. Rep. 404. 


ff the realm, for executing an execution. Moor 


Afton of debt lies for a ſheriff upon the ſtatute Debt for execy= 


The ſheriff ſhall have action on the caſe, but not Caſe for fees, and 
bt, upon Aſumpſit, to pay his fees due by the law debt for his fees, 


not prohibited. 


09. But he ſhal! have debt for his fees not prohi- 
be Wired by the ſtatute of 29 Elix. Maeor 667, 853. 
ol An action of debt was brought by the ſheriff of anjon lies for 


here was a verdict for the plaintiff, And Mr. Page 


Ir executing an Elegit within the ſtatute, and con- 
quently that the action lay not; for the land ex- 
nded may be of little value, and therefore it is un- 
aſonable that the ſheriff ſhould have poundage of 
he whole debt. And where the land lies in ſeveral 
bunties, a man may pay more in fees than his debt. 
nd the caſe of Bridge and Cage, 2 Cro. 103. was 
ted, An Aſumpſit, in conſideration that the plain- 
would execute a writ of Elegit for a friend of the 
fendant's, to. pay, &c. and held, that no action 
ould lie, though the money promiſed to be paid 
4 no more than his (hilling-pence come to. In 
lwer to this exception, ſerjeant Parker cited the 
le of Spring v. Eeds, which was mtr. Hil. 28 &- 


ne action judgment was given for the plaintiff, and 


t judgment affit med in the King's Bench, the re- 
t of which affirmance is Hil. 29 & 30 Car. 2. 


. Ret. 386. As to the objection, where the 

i hould happen to lie in ſeveral counties, there- 

8 nothing of that in the preſent caſe, The _ | 
LI 0 


ambridgeſhire, upon the 29 Eliz. c. 4. for his fees fees for executing 
dr executing an Elegit; and upon Nil debet pleaded, n Ei. 


? . >” The action was 
nd Mr, ſerjeant Cheſhyre took ſeveral exceptions in laid in Canbridge- 


reſt of judgment, Firſt, that no fees were due de 3 


Car. 2. C. B. Rot. 1410. where in the very 2 Nad. 240. 


1 
; 
| 
14 
it 
qt 


314 


| F ees. Chap. 19. 
of the caſe in 2 Cro. he ſaid, was, becauſe in that 
time the judges held no aQtion would lie upon the 
ſtatute; but that has been held otherwiſe ſince, | 
Cro. 286, 287. Jenes 307. where actions are main. 


tained by ſheriffs for fees for executing Capias ad - 
Satisfaciendum. of 
Holt Chief Juſtice ſaid, There was no reaſon why il n. 

the ſheriff ſhould: not have fees, as well for executing an 
an Elegit, as an Extent upon a ſtatute. Upon the 55 
-writ of Elæęit, the ſheriff returns, that he has taken 1 
an inquiſition, and extended the defendant's land, Fl 
and delivered it to the plaintiff, And there is : h 
Liberate in the body of the writ of Elegit, otherwiſ Will mo 
in caſe of an extent upon a ſtatute there muſt be vn 
. Liberate; and in the caſe of the Elegit, upon the mi 
return of delivery, the plaintiff may enter: and be zen 
can do no more in caſe of a ſtatute after a Libera (+ 


executed, for he muſt not enter by force, The re- has 
turn of Liberari feci is a full execution of the vit / 
of Elegit, and by that the plaintiff becomes tenant 
by Elegit, and may maintain an ejectment; and he 
may enter and affign his intereſt upon the land, and 
the aſſignment will be good. For the defendant's 
continuing in poſſeſſion after the return of the vii, 
turns the plaintiff's eftate to a right, and therefore 
he muſt enter before he can aſſign it over. 

| Powell Juſtice ſaid, that the like caſe with thi 
was adjudged in the Common Pleas, while he ſat there 
that all the objections, that are here made to the a&ion 
were made there, and over-ruled ; that the coul 


there reſolved, that the ſtatute of Eliz. mentioning and n. 
extents, that ſhould not be confined to extents up vant 
ſtatutes only, but ſhould be carried to extents up iſue h 
Elegits, eſpecially when they were both equally la the m 
to the ſame exceptions. As to the objection how M anſwe 
ſhould: be, when, ſeveral Elegits were to go into ſep 
veral counties, they ſaid, they would give their Verdi 


ſolution in that when it came in queſtion; 
therefore he was of opinion, that the ſheriff ſhow 
have his fees for executing an Elgit. The on 
two judges agreed, WEEN 


Chap. 19, nn 51 
The ſecond exception, and which was the only In an inquifition 
one that ſtuck with the court, was, that the plain- — 
tiff had laid in his declaration, that the inquiſition the place aided 
was taken apud villam Cantabrigiæ prædictæ; and after a verdit, in 
there was no Cambridge mentioned before. And this e 
objection was inforced two ways, Firſt, there was 
no Venue where this fact, which was ſo material, 
and the very ground and foundation of the action, 
was done, Secondly, that it did not appear that this 
inquiſition was taken within the county of Cam- 
| bridge, as it ought to do, to intitle the plaintiff to 
his action: for as Powell Juſtice ſaid, there are 
more towns in England of that name beſides that 
where the univerſity is, and for aught appears, it 


ic WY might be one of them where this inquiſition was ta- 
be WY ken, and conſequently out of the county; and fo 
1 the execution void, and conſequently the plaintiff 
e · has no cauſe of action. 


After conſideration as to the firſt part of the ob- 

jection, it was refolved by Holt Chief Juſtice, (to 

which the others agreed) that this was helped after 

retdict by the ſtatute 17 Car. 2. c. 8. as no Venue, 

the cauſe having been tried by a jury of the proper 

county. And he compared it to the caſe in Lev. 

207, upon an iſſue joined in an action of covenant, 

whether J. S. had any title to Shrob-walk. in the 

foreſt of Mhpittlevood, in the cou nty of Northamp- 

lm? The action was laid in London, and the Yenire 

facias was from Shrob-walk; and though it was 

greed, that a walk in a foreſt was but a liberty, 

ind no place from which a Venue could atiſe, yet this 

want of a Venue was aided by the 17 Car. 2. the 

ue having been tried by a jury of the county, where ,. b 

the matter in iſſue aroſe. As to the ſecond, it was any oo ew" 

anſwered by the counſel for the plaintiff, and re- fince to the let- 

ſolved by the court, that that was helped 2; OE 

ferdit, for the iſſue being upon Ni debet, if the js laid; but that 
(git had been executed out of Cambridgeſbire, it is not this caſe, 


4 


been a voi PRA 1 . becauſe the act ion 
the plain Ages 1 and conſequently againſt here is laid in the 
plainti 5 and the jury muſt have ſound for the proper county, 


Gfendant quod nil debet ; and therefore a verdict and tried there 
ng now found f Ain $S: al ſo, and ſo with- 
und for the plaintiff, it muſt be intended in both the letter 
| L1z « that and meaning of 
| ws the ſtatute. 
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| that Cambridge is the county. of Cambridee ; for it 
| 5 it muſt be intended that a record was given in evi- 


dence of an inquiſition taken within the county of 
| | Cambridge. Judgment was given for the plaintiff 
| 3 2 Ld. Raym. 1212. Salk, 333. 
| Not to arreſt, The giving money to a ſheriff, to arreſt à man, 
is againſt law. Rel. Rep. 313. 
| | Where not upon It was held that a ſheriff cannot take money for 
his delivering fees upon delivery of warrants to his own bailiff, but 
te muſt ſtay till the money is levied; but in caſe of 
ſpecial bailiffs, of plaintiff's own naming, the ſherif 
may take his fees preſently, Clayt. 79. Mo. 468. 
pl. 669. | 


Not upon Cap No fee is due to the ſheriff for executing a Cp 4 
wilag" atlagat*, either for warrant to execute it, or for the 

return of it. Lit. Rep. 65. 2 Brownl. 283. c 
Extortion for I any bailiff, or other ſheriff's officer, ſhall take 1 
ſparing perſons to any thing of any perſon, to ſpare them for appearing * 
— at the aſſizes, ſeſſions of the peace, or the like, it is 1 

extortion, Compl. Sher. 483. t. 


How far tlhe On rule to ſhew cauſe why an attachment ſhould 
ones yu zrant not go againſt one Clendon, for extorting two guinea 
Nin a baff tor from the defendant, before he would allow him to 
| extortion. be bailed, his counſel ſaid, that the defendant ab- 
| | fconded, and for that reaſon Clendon was forced to 
: be made a ſpecial officer in the writ, and the fee for 
that is 10s, of the money, Beſides, he was two 
days lying in watch for him, with a couple of fol- tet 
lowers; he, thought 17. 225. little enough for that, ju 
The court faid, the fee of 105. is certainly due, and | 
the reſt of the money is moderate enough; but jet ſeſ 
it ought not to have been demanded of the deter- 
dant, fo granted the attachment. Barnard. Kl. 


Ros rn Ne he nature; of 
For omitting ar- if the ſheriff, or any of his officers, ſhall take an 
reſts, Ce. money, or other reward, for the omitting any art 
or attachment to be made, it is extortion ; and tit 
ſhe: iff or officer ſo offending, ſhall forfeit for ve!) 
ſuch 'offence 104. to the King and informer, 23 
H 6. c. 10. S 
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As to the puniſhment of ſheriffs for extortion, it is — for 

either by indictment, information, impriſonment, or com- OY 875 | 
mitment. ITT 

As to indiftments, what is good or not. | 
Indictment of extortion againſt a bailiff of an hun Indictment. 
dred; quod colore efficii he took exterſive money, and 

ſhews not for what matter or cauſe. Court: It is 

well enough, the officer being bailiff of an hundred, 

eſpecially being after a verdict. But quære of this. 

Keb. 557. 8 70 . . ch 

By 23 Hen, 6, c. 10. on extortion, treble dama- Treble damages. 

ges are given to the party, and the juſtices of peace ws 
may aſſeſs them; but they ought firſt to enquire ß 
the damages by a jury. Therefore. in Bumnp/tead's 

caſe, Cro. Car. 488. pl. . inditment was againft the 

ſheriff for extortious fees, on two ſeveral indictments. 

They awarded to the one treble damages; that is, 

where he took of one 205. extor/ive, they awarded to 

the party 3/. and 41. to the King. And on the 
other, where it was found he took 8s. 84. extor/ive, 

they awarded he ſhould pay to the party 26s. 8d. Qnadruple. 
80 a quadruple value, and 20s. fine to the King. Error. 
And it was adjudged error. Cauſa qua ſupra. 


* 


6232 4 4 


- 
* 
” 


I be indictment muſt be Contra formam ftatuti, if contra formam 
they will proceed upon the ſtatute of 23 H. 6. id. Hat. 23 H. 6. 
ibid. The court were doubtful, if this ſtatute ex- 

tends to extortion, unleſs taken upon arreſt, And 
judgment was reverſed, _ m7 

Taye ſheriff's bailiffs were indicted at the quarter Indiament at 
ſeſſions for extortion. . Jo. 379. 1 e N 
It was ſaid by Holt Chief Juſtice, at a trial at jndigment ofex- 
. 0, Guildhall, that if a man be indicted for taking ex- tortion in taking 
| torſively twenty ſhillings, and there is but proof of 5 : 
E one ſhilling, yet the defendant is guilty. And (by . 
him) the extorſive agreement is not the offence, but king 13. | 

the taking; for a pardon after the agreement, and 

before the taking, does not pardon the extortion, 

Id. Raym. 149. > | Yo 

An informer, on conviction of a priſoner for ex- Information, in- 
tortion, or other penal law, may have the third part formers have the 
of the fine, according to the King's privy ſesl for 5. 
that purpoſe, And he had fo of 100. ſet on a bailiff 
| LEY for 
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4 


357: Pl. 487. Pl. 

The priſon miſ- | Information was brought againſt the keeper of the 
gaol, or priſon of the caſtle of Maidſtone, for extor. 
tion on the ftat, 23 H. 8. and it was found by ſpe- 

_ cial verdict that there is not any caſtle in Maidftor, 
but a gaol, and the defendant was gaoler there. Pe- 
cu: Judgment pro guerente. 2 Rol. Abr. 211. 

Sheriff commit - The ſheriff was committed to the Fleet, for taking 

ted. illegal fees, © 2 Brotunl. 283. 

Serjeant commit - A ſerjeant of London was committed in execution 


ted for taking il- for a fine in extorting fees on an arreſt, and a third 


al fees, no mi- a f 4 Fray 
"ii part was allotted to the proſecutor; his wife pet 
— tioned the court to mitigate the fine, but they Gul 
not. 3 Keb. — 3 5 
T be ſheriff of St was impriſoned for taking: 
-guinea, there being only 25s. due to him, and he te- 
turned two guineas to the plaintiff, being double of 
what he had taken, on the 3 Ed. 1. c. 26, and ſo 
he was diſcharged. 3 Keb. 714. pl. | 
In replevin, the ſheriff preſcribed to have firly 
ſhillings per ann. of J. N. and his anceſtors, for huli- 
ing of his turn at D. for the eaſe of the defendant 
and bis tenants, for which ſum he diſtrained. And 
per cur*: He cannnot preſcribe, for he is an officer 
removable yearly, and therefore the taking of the 
ſaid ſum is Extortion. Bro. fit. Fees, c. pl. il. 
42 E. 3. 4. Bro. Abr. tit. Corone, pl. 103. 8. C. 
per Share. * Bro; Abr. tit. Office and Off. pl. 31. 
S8. C. S. P. Bro. Abr. tit. Preſcription, pl. 9. 40 
| E. 3. 4.—but ſhould be 42 E. 3. 4. | 
Promiſe of mo- > It a ſheriff, &c. aſſume for money given to ſerie 
ney for ſerving certain proceſs, this is not a good conſideration, # 
being ?gainſt law; for it is extortion in the ſheriff 
to take it, and unlawful for the other to give i. 
Rol. Abr. 16. 19 Vin. Abr. 445. pl. 3. Ergo C6 
By a ftranger, if Eliz. 654. is not law. Executor ſues execution bf 
8 . e . Elegit, and B. an eſtranger, as a friend to the ex 
n ecutor, in conſideration that the ſheriff will execuie 
the ſaid Eligit preſently, and of ſix- pence paid bin 
by the ſheriff, aſſumes to pay 607. to him; whete 
upon the ſheriff executes the writ, This _— 


for 31. taken for execution done to his perſon, Kt, 


Chap. I 9. Fees. : 


tion is againſt law, for the ſheriff ought to. do his 
duty without reward; and this 60 l. is not any diſ- 
charge of ſheriff's fees due by the ſtatute, being given 
by a ſtranger, and not expreſs for them. Kol. Abr, 
16. And though it was alledged, that this ſum 
promiſed him is no more than what the ſtatute of 


| 51 9 


helps not the caſe, for that ſtatute only excuſeth him of the ſheriff's 
for his taking fees, whereas the Common law did 

not permit him to take any thing for the executing 

writs, And the giving of ſix- pence is no ſufficient 
conſideration, being joined with the other that is un- 

lawful. Cro. Fac. 13. 1 0 8 

A, is outlawed at the ſuit of B. for debt, and B. In conſideration 
aſſumes in conſideration that C. an eſttanger will _ C. —_ 
arreſt J. upon a Cap. utlagat', that he will pay feſt 3 
him 406. This is no good conſideration, although 

be ſhews in his declaration that he was after made 

a ſpecial bailiff to the ſheriff, to arreſt him by a war- 

rant directed to him. This is extortion; and the 


S wy © © 


y ſheriff, by ſuch means, may extort great ſums for 

| doing his office: and the bailiff is the officer of the 

ut ſheriff, and his ſervant. Rel. Abr. ib. Jones 65. 

d Latch 54. But if a promife be made to a meer Promiſe to a 

er firanger to go to the ſheriff, and procure him to ar- fraveer to pro te 

he reſt 7.8, this is a good conſideration, So if one —_ J. 5 10 

8. pray me to go with the ſheriff to aſſiſt him in making good. 

10 execution, and promiſeth me, c. it is good. | 

1, It is the duty of the ſheriff of Middleſex, by him- The fees of the 

40 ſelf and deputies, to attend all his Majeſty's courts, 3 
judges, juſtices, and commiſſioners within his coun- ſheriff, &c. 

ve ; and to execute all writs and proceſſes by them | 

and every of them directed to him; and alſo to hold 

if 2 county courts, tourns and court leets within the 

it. ame, * | 

r. The ſheriff of Middleſex, who are alſo ſheriffs of 


n, is nominated by the citizens (a) thereof ; 
and are, as ſheriffs of London, at much greater ex- 
| pence in paſſing through their office, than the ſheriff 
in N ef any other county in England; and therefore oblige 


. (a) S beau. Rep. 289. ä 
100 ; ] 4 their 


29 Elix. allows him to take for his fees, yet that And no diſcharge 


— 
oe, * 2 " 
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fees. Chap. 19, 
their -under-ſheriff of Middleſex, out of the fees and 


profits ariſing from that office, to advance money 


from time to time to pay all rewards, payable by 
the ſaid ſheriff, for apprehending highwaymen and 
other malefactors, which are given by ſeveral ads of 
parliament, and to pay the wages of the juſtices of 


peace attending at the ſeveral ſeſſions of the peace 


por the ſaid county of Middleſex, and to bear part of 


the expence at the entertainments at the ſeſſions of 


gaol-delivery held in the Old Bailey, London, for the 
county of Middleſex ; which, together with other 
charges incident to the ſaid office, amounts annually 
at leaſt to the ſum of 450/. For the diſpatch of the 
buſineſs of the county, he keeps his office at Furnival. 


Inn, Halborn, wherein, beſides his own attendance, 


three clerks are dayly imployed, (Sundays and holi- 


days excepted) ; they have no ſalary nor wages, but 


the allowance hereafter mentioned, out of the fees, 
And in conſideration of his giving ſecurity to the 
ſaid ſheriff, in the ſum of 12,000/. to indemnify 


him from all damages and loſſes that may happen 
from the miſtake, omiſſion, or miſdemeanor of hin, 
His deputies, clerks, or bailiffs, the ſheriff hath granted 


to him all the lawful fees, profits, and perquiſite 
belonging to the ſaid office; and in virtue thereof 
he claims the ſeveral fees and ſums of money here- 


_ after mentioned, which are all the fees belonging to 


the ſaid office, except what may be claimed by tic 


county clerk, 


To 


Chap. 19. Fees, 
| Sheriff 
| PLES g £ '& < 
To the charge of paſſing the 
ſheriff's accounts for Midale- 119 3 0 


ſex in the Exchequer, by ſtat. 
3 Geo, 2. 

Of every bailiff, when = of al 
into his office, in lieu of all 
fees due to the ſheriff on ar- | 
reſts that may come to his > 6 10 © 
hands, except fees on execu- | 
tions, (commonly called poun- 
dage.) 

Of every bailiff more for his in- | 


to perform the fame, and at- 
tending the execution there- 
of, | 
For every warrant on a bill of} o o 4 
Middleſex, Capias, or Quo mi Winch's 
nus ; Rep. 21. 
For every name more than one - 
For every warrant on a ſpecial 
Capias, or Quo minus, i. e. 
containing the whole declara- 
tion 
For every warrant on a writ of 
dere facias, Extent, Elegit, 
Summons againſt privileged 
perſons, Original in real or 
perſonal actions, Pone, Ven | © | 
facias out of the Exchequer, 
Attachment for the peace out | 
of the crown office, Di/tringas, 
Writ of poſſeſſion, Capias ex- 
communicatum, Ne exeat regno, 
Supplicavit, and Si laicus 
or every bail bond taken in the} 


office, (which rarely happens, 9 


oO 04 


denture of covenants, and bond | 


6.4 <6 


the bond being uſually taken ' 
from defendants in cuſtody by ( | 


| Clerk | 


Total 


J. 5. d. 


2 4 


2 4 


322 Fees. 


de bailif) for fearching the of- 
fice, and making a = 
to ſet the defendant at liberty 

For taking _— on a writ of 
Ne exeat regno, Larchin g the of- 
fice, and Super ſedeas to fet the 
defendant at liberty 

For a bond on an attachment roy 
pace out of the crown-office 

For taking fecurity on a writ of 
Sapplicavit, which rarely hap- 
pens, fearching the office, and 
for a Superſedeas to ſet the de- 
fendant at liberty 

For the afſignment of every to: a 
bail-bond © 4 

For the plaintiff*s diſ- - 

cC.hbarge for the ſame * 4 
For the return of the writ © © 4 

For the delivery up of a bail-bond 
back to the defendant, by the 


Plaintiff's order 


Fees for returns of writs. 
For allowing every writ of Lo, 5 
Habeas corpus cum cauſa 
For the return thereof, if oy 


but one writ, to be re- 
turned azainftdefendant 

For a warrant to the bai- 
If to conduct the de- 
ſendant before tbe judge, 
or court, as the writ is 
returned 

For every other writ againſt the de- 
fendagt returned thereon 

I the defendant is in the gaol, then 
for a warrant to the keeper to de- 
kirer the defendznt to the bailiff 


O 


O 


| 
; 


* 
- 


* 


2 


2 © 


ike 


Fx 


0 094 


0 


Fees. 


hap. 19. 


or executing a writ of enquiry of 
damages, and return of the 1 inqui- 
{tion thereon | 

ſo the bailiff, for ſum- J ]. 
moning and ſwearing Co 4 © 
the jury 


the writ is executed 


houſe, or room where po 1 05 
* F | | 
Io the jurors, each 1s, © 12 4 


o 17 o 
ir ſwearing each . — 
or taking an inquiſition on a 0-7 
dias utlagatum, ſchedule of tle 
goods ſeiſed, and return thereof 

| bh bailiff for ſummon- 

ing the jury fo hed 


To the uſe of the room, | | 
where the inquiſition is $0 10; 
taken | 8 
Penn each 15, 0 12 D 


— —ſD———ů— 


f more than one finding, for * 
other | | 

he like on extents — — 
or every finding, if more than one, 
each 

ttending each adjournment —— 
or every ſummons for a witneſs to 
give evidence 


or taking an inquiſition on a A. 
j 


94 


Hiri inquiry, inquiſition, and re- 
turn thereof 

or the return of a Cepi corpus, or 
Non invent. on every bill of Mid- 
dlſex, Capias quo minus, Capias ad 
ſatifaciendum, and Capias utlaga- 
tum, if no inquiſition taken 


or the uſe of the court- | . 


Sheriff | Clerk | Total 
L „ „ EE 


o 10 ofo 34 


x 10 4 


0 04 
W136 
| 
0 156 
| 
9 wot . 
o 18 6 
o 34 
1 
0 2 0 
10 © 


B Sheriff | Clerk | Tel 


C 


1 8 ty dauer W | 

or the like return, 1 a bailitt o at 

a li : 7 5 i. jo o 8 | / 

Return of Maud Seve 0 © 4| 

For returning Fitri fect on a Fieri pe 
acias 4 — gas 

If by the bailiff of a liberty 0 4 0 

For returning Nulla bona thereon lo 10 nes 

If by the bailiff of a liberty TE 2p} 

For ſpecial returns, fuch as reſcue, | . 
defendant diſcharged by Superſe- | = +1 -- 2 co: 
dias, or committed to the Fleet, oO 2 4 the 
or King's Bench priſon, on a writ . | Eq: per 
of Hobeas corpus ' N pol 

For the return of Venditioni exponas | o 2D. del 

For the return of Scire fect, each -| Ba 
name 9 deſ 

For the return of Ni bil, or Mor tuus, © ur! 
on a Scire facias F SIM eac 


For the return of an eſcape warrant o 2 © 
For the return of a Venire facias, J 
ſammons againſt privileged per- ( 
ſons, or original, that the deſen- 
dant is ſummoned | 
For the return of a NMhil thereon 0 10 
For the return of Non invent. on a 
. 


attachment out of the courts o 


Chancery, Exchequer, or dutchy o ee the 
Tanca ſter f ſene 
For the return of a Cepi corpus thereon 16 2d or 2 
For the return of Non invent. on a vier 
proclamation out of the courts of 1 that 
Chancery, Exchequer, or dutchy of | by fam 
Lancaſter : mat 
For the allowance of every writ of o 40 or at 
Superſedeas, or reſtitution nd ee at / 
For a warrant thereon to diſcharge | is f 
the defendant's body or goods out 13 | Ive 

of — E IM e * 


© 2 


Fees. 525 
Sheriff Clerk Total 


I. . d. * 4. 4 J. d. 


— 


hap. 19. 


or the return of a writ of Venire 
acias juratores, with the panel of 


| O 2 0 
18 freeholders names thereto an- 8 
nexed : I 
or the return of a writ of Diſtrin- oy 
gas, or Habeas corpora, with a pa- fo 12 0 


nel of 48 freeholders names an- 
nexed thereto | | [ 


court in Meſtminſter Hall, every term; but before he can do 
that, by his officer, he enquires after a competent number of 


poſe, makes out a warrant to his bailiff to ſummons them, 
delivers a panel to the marſhal of each Chief Juſtice, or Chief 
Baron, attends the court by himſelf or deputy during each 
Sefions of Ni prius, and after term enters the names of each 
juryman in an alphabetical regiſter, and gives certificates to 
each juryman of his attendance, (if required); for all which 
no fee is claimed or taken. | 

| h Sheriff Clerk 


. lj. ES 
or the return of a writ.of poſſeſſion 9 2 © | 
tending the maſter of the King's 
Bench office, prothonotary of the 
court of Common Pleas, or deputy- | [ 
remembrancer of the court of Ex- 5 
chequer, from the plaintiff and de- | $ £4 
*fendant, each one guinea 
or attending with the jury on a | . 
view, and certifying to the court | 
that the view has been had, the | 
ſame fee as is paid to each jury- \ | 4 
man th 
or attending every trial at bar, or- 
at M/ prius, where a ſpecial jury 
is lummoned, the ſame fee as is 


rag each juryman after the oY 
tria Ok * 1 


Total 
3 


” 
ad andre Bi a. AAS. Ald 
o 


B. The ſheriff makes up a panel of 48 jurymen, for each 


perſons names, taken out of the freeholders book for that pur- 


wrt 3 
4.440 


- 4 « 4 * 2 N n — E 
3-44 2 dt ; or DCE rr 3 r — So nd. * 1 — 6 bY 
EY — ESD Fe Ix g — = — — 2 * = 6 — — — ——— _ 3 _ - - — = 
— — —— — — — —— — — > — — — — — — — . —— —— — = — — — 4 — - —— — — — =_ —— — oe — — 


Dy ME, SV = 


— . —ʒ—ꝑ]——— — 


— 


526 Fees. 
PESO 1 | Sheriff 


3 „ 
NM. B. The laſt mentioned fee is 

taken by the under-ſheriff, or 

clerk, who attends the trial. 


For every warrant to a bailiff to ſum- 
mon a ſpecial jury F | 


| Fees called Poundage. 

For taking a defendant in execution, 
or levying the goods, for every 
ſum of money not exceeding 1000. 
for every 205. thereof 

For every 20s. exceeding that ſum 

For the like on an extent, Fieri fa- 
cias, or Capias ad ſatisfaciendum, 
at the fuit of the King 

For every 205. after the firſt 100l. 


O 


O 


cias, the ſummons of the pipe or 
green wax, (except poſt fines) 

For executing every writ of poſſeſ- 
_ hon, for every 20s. of the yearly 

value of the premilles, of which 

poſſeſſion is given 

For the return of a precept to ſum- 
mon the jury before the commiſ- 
ſioners in a commiſſion of ideocy 
or lunacy, and attending thereon 

For the return of a Yenire facias jur,- 
and attending the trial of a tra- 
verſe at the ſeſſions of the peace 
on every indictment, except for 
felony, or where the wor woah is | 
in priſon | 2 


For every 20s. levied on a Levari fe <4 5 


—— — 2 —— — « —Ü— 4 2— u — — — 


N. B. The ſheriff ſummohſes, im- | 
panels, and returns 8 grand ju- 
ies in the year, at the ſeveral 
ſeſſions of the peace at Hicks's 


-” by 
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| Sheriff 
d | | E > 
Hall, and attends by his deputy | 
during all the time of the ſeſ- 
ſions there; and alſo returns 8 
juries in the year at the ſeveral 
ſefions at the Old Bailey, be- 
ſides party juries, and juries of 
matrons; and attendants there, 
without any other fee or re- 


ward whatſoever. 


For a bill of ſale of goods on a Frer: 

facias, and an inventory deren. 
to annexed ä 5 

For 3 bill of ſale of a term of years 

The like on a Venditioni exponas 

For allowing a writ of Non ponend 
in afſiſ? 


For charging a defendant in in chat 


with every other writ than that 
on which he is arreſted 
For a certificate in order for a Su- 
ferſedeas | c 
For a certificate that the = 
J Noth 


is in execution, in order for his 
diſcharge by the late act of parlia- 

ment | 

or his diſcharge by the rule of court 
thereon oF | othing 
For attending with writs and other 

things out of the office, to be pro- | 
duced on trial, for each day's at- 
tendance | 

or the plaintiff*s diſcharge on every} 

writ of Feri facias, whereon mo- | | 


ney has been levied, or on a Capias 
ad fatisfaciend executed on the 
defendant, and on every writ on 
wiich the deſendant is committed | 


x 


to the gaol 


. 
\ 


24 


24 


6 80 
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For ſearching for a writ in force, 


For copies of all writs, or oy 


agree. 


5 28 Fees. Chap. 19, 

£ Ong Sheriff | Clerk Total 

n ES AR · 47 3. 4 
For ſearching the books and files., 4 

and a warrant to the keeper of 


Neugate to diſcharge the deſen- 
dant out of cuſtody YL 


3 


N B. The defendants are oftner 
diſcharged out of Newgate with- 
out paying any fees than with, 


Copies of writs are given, and 

ſearches are made for priſoners 

In Newgate, without any fees 
for the ſame. 


For every ſearch 
For a ſhort copy of a writ, in order 
to put in bail by 1 


which is never done but upon the 
undertaking of ſome attorney, to 
put in bail thereto ; 

For a copy of a bill of Middleſex, 
Capias, or Quo minus, at length 


things, for every ſheet of copy 
wrote 


6 8 
| e 
Fees for executing a writ of Ad quod damnum cannot well be ſet. 
tled, but muſt be left to the ſheriff and the party, to be adjuſtd 
between them, becauſe the inquiſition on this writ is alwa)s 
taken on the place where the highway to be incloſed lies, o 
where the intended fair or market is to be held, which mij 
occaſion the ſheriff's travelling a conſiderable journey. 

Fees for executing a writ of partition cannot well be ſettled for tht 
ſame reaſon; and a proviſion is made by ſtat. 8 £9 VV. 3. c. J. 
for ſettling the ſame, in caſe the ſheriffs and the parties cannot 


For 


For executing and returning a writ 
of falſe judgment, or Accedas 5 


f 


BW Chap. 19. 


For attending lord mayor, as con- 
ſervator of the river Thames ; 
making warrants on the writs of 
Capias, and ſummons and re- 
turning the ſame, and for ſum- 
moning, impanelling and return- 
ing the grand jury at the firſt 
court in every year, the water- 
bailiff pays | 

For attending the lord mayor at the 
ſecond court in every year, and 
returning the ſummons and Ca- 
dias proceſs, the water - bailiff 
pays | 

or ſummoning, impanelling, and 
returning the traverſe jury, and 
attending the trials there, which 
| very rarely happens 


panelling a jury, and attending 
Commiſfioners in a Commiſſion 
out of the Exchequer to find 
debts ' 

or the like on a forcible entry be- 
fore two juſtices, which happens 
but very ſeldom 

or a warrant on a precept for two 
Juſtices to remove the force after 
ſuch inquiſition taken 


* 


or returning, ſummoning and 0 


Fees, 


Sheriff 
E 


Clerk 


6 $6: 


o 10 6 
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TRE 
' Bonds, Covenants, & 


thi 

WI 

Bifference be- I F the under-ſheriff covenant with his high. ſhe. Py 

een a coe riff, to ſave him harmleſs from all fines an{ 

gant wag 11 2 amerciaments for any eſcape; and covenants alſs he 
Gheriff and an- that he will not execute any writ of Executin of 

dcr-aeri © ove the ſum of 207d. without warrant from the ve 

hizh-ſheriff : this laſt covenant is againſt law, and ” 

void ; yet the other is good, (but a bond in ſub m 

caſe is void in all) for by the ſtatute of 27 Liz, 

C. 12. the under-ſheriff takes oath to execute 1 vr 

proceſs. Brotuni. 65. Godb. 212. 12 Md. 400. 5 

Heb. 12. pl. 25. A. 8 56. pl. 175. Ny 51. On C 

Eliz. 440. pl. 1. Heil. 157. _— 

To fave henff be keeper of Ludgate gives bond to the {herif geri 

harmleſs frets of London, that he ſhould ſafely keep the priſone : are f 

ae committed to his charge, and ſhould ſave the ſberf h 

| harmleſs from all eſcapes. The bond is goo. _ 

{Dnere as to the laſt part.) Cre. Eliz. 4.0 of 

E 2, 

Eſ-ape on Cap” But it is not forfeited by eſcape of one taken bf D 

e fe vePE a Capias utlagat in debt; becauſe. the Capias ll expe 
nas args wa gatum was awarded the 25th of El:z. and was G i 

after it was | turnable the 35th of Elix. and ſo meerly void. | Fo in c. 

awarded. every Capias qught to be returnable the incung "ay 

term; becauſe of the miſchief that otherwiſe min; 

befall the priſoner to be kept always in priſon, 2nd Plaint 

he might well let him at large. Dy. 175. oe 

No lawful in- Though peradventure this arreſt, by force of t mlko 

prilonment. proceſs, is excuſable in falſe impriſonment by tl 2 

ſheriff, yet clearly it is no lawful impriſonmen to an 

and as to the prejudice or beneſit of a ſtranger, upon 


ſhall never be ſaid to be a priſoner. 14 H. 8. 
11 H. 4. 36. | 4 
Upon covenant Debt on bond to perform covenants; which mh 


that defendant that the defendant ſhould not let at large amy Un 
— Scoot ſoner arreſted, without the ſheriff's warrant. : ondit 
Goner ameſtel ia plaintiff ſhews, the defendant had let ſuch 4 

debt. 0 


— 


Chap. 20. Bonds, Covenants, &c. 531 


ſoner at large at Neſtminſter, &c. it is good with- 
dut ſhe wing the time and place of the arreſt. For 
the eſcape is the material part of the covenant, and 
the manner of the arreſt is not in queſtion ; and 
whether he were legally taken or impriſoned, was 
not material, when he was ſuffered to go at large. 
did. 3. 1 | 75 
Ti condition of the bond was: Whereas S. was For abailif of an 
bberiff of Surry and made T. bailiff of the hundred RT 
of B. now if he ſhould execute his office, &c. and his writs 
make true return of all writs directed to him, then, 
Cc. defendant pleads on Oyer particularly, perfor- 
mance to all, Plaintiff replies, proceſs was directed 
to him to levy iſſues on F. S. and that he made his 
warrant to T. to execute the ſame, which warrant 
he did not return. _ 33 
On demurrer, judgment was againſt the plaintiff ; On demurrer 
becauſe he did not ſhew that the. iſſues were to be judgment for 
levied in the hundred of B. for though the words e 
are general, to make return of all warrants directed 
to him, yet it was to be underſtood of ſuch only 
3 were to be executed in his own_ hundred, 
of which he was bailiff. Al. 10, 2 Saund. 414, 
415. | | 
Debt on a bond by under-ſheriff, to defray the To pay the ex- 
expence of the high-ſheriff; and performance plead- pro B * 
ed. Plaintiff replies, J. S. recovered his charges OP OD 
in carrying the priſoner from 1 to Lon- 
an, not ſhewing it was done by Habeas corpus. 
Defendant rejoins, this was by private agreement. 
Plaintiff demurs becauſe it was not concluded to 
the country, Court: There muſt be a com- 
pulſion ſhewed by Habeas corpus to the ſheriff of 
Suſſex, without which he cannot deliver him over 
to another ſheriff; and then there is an allowance 
upon the account in the Excheguer, in cafe of tranſ- 
porting, being ſigned by the judges. . And the 
"nk gave leave to diſcontinue, 3 Keb. Rep. 448. 
Under-ſheriff gave bond to high-ſheriff without 
ondition, but intentionally for performance of cove- 
M m 2 nuants 


$32 Bonds, Covenants, &c. Chap. 20. 
nants to ſave the high- ſheriff harmleſs from eſcaps, il 
and to pay the high-ſheriff out of the profits of the fl 

office 400/. It was inſiſted for the plaintiff, that 8 

the bond was void by the ſtatute againſt farming of 


the office. And for the defendant, that it was the 

plaintiff's own agreement to pay it out of the pro- 

fits, and the under-ſheriff was but his ſubſtitute; 

for if the profits did not extend to 400 J. he wa 

not to pay ſo much, but to be accountable; and if 

they amounted to more, the defendant tad no power 

to call him to account for more than the 4001, only, 

Beſides the ſtatute was not penal, nor inflicted any 

forfeiture or ather puniſhment on the ſheriff, if he 

had farmed the office. Finch C. was of opinion 

ſeemingly, that the 400. ought to be paid; but te- 

ferred it to a trial at law in the next county whe- 

ther he was to have the 400 l. or no. 2 Chun, 

EE. +. | gs 

Bond for 4if- A bond made by the under-ſheriff to the ſheriff, 
charge of all for diſcharge of all eſcapes, is good: for ſince he 
eſcapes. transfers his authority to him, it is reaſonable he 
| ſhould take ſecurity of him to perform; and there is 
nothing intended againſt law, but rather to prevent col 
than connive at eſcapes. Bretunl. 65, 81. 

Eſcape, though THigh-ſheriff brought action of covenant againf "ts 
after the year, the under-ſheriff, and alledged, he was ſheriff amm M 
— OO 1658. and that one JF. was then taken, and ſuffered U 
to eſcape out of his cuſtody ; whereupon J. S. fe. WW, * 
covered ' againſt him, and therein it was alledged, 2 
that the plaintiff, 12 Car, 2. ſuffered him to eſcape 


out of his cuſtody; it is well enough; and any Bo. 
eſcape, though after the year, would be a breach of "uh 
covenant, 2 Keb. Rep. 35 2. pl. 43. 85 * 
The high-ſheriff brought an action againſt the _ 
under-ſheriff, who pleaded he ſaved the bigh-ſherif WW. rs 


harmleſs, Plaintiff demurred, and the plea adjudged 
ill ; for he may ſave him harmleſs in many things 
and yet the plaintiff may be damnified in ſom le * 
other; he ought to have pleaded non dampnifeulu, rer in 
4 Bac. Abr. 439. 19 Vin, Abr. 447. pl. I. 


See appendix N® 1. p. 541. indenture of coe. 
nants between the high ſheriff and under-ſherif, | 


Chap. 20. Bonds, Covenants, &c. 533 
dee id. No 2. p. 562. bond from the under- : 
fheriff of Middleſex to the high-ſheriff. ; 2 . en 
dee id. No 3. p. 564. appointment of the ſheriff 

of Middlefex*s clerks, 1 


> 7 4 : : N - 4 


TY | 9 8 
Members ok Parlia⸗ 
e 1 n 
* | | 


| N next county - court, after delivery of the Proclamation to 
king's writ to the ſheriff, for the electing be made. 
parliament men, proclamation ſhall be made by the 
ſheriff in full county, of the day and place of par- 
lament, and all they who are preſent ſhall attend, 
and in full county proceed to the election of their 
knights for the ſame county; and after they are 
choſen, the names of the perſons choſen ſhall be 
written in an indenture under the ſeals of the elec- 


— * 7 
Ll 


., and tacked (0 the laid writ of parliament. 
„ e one SBA 
„ Upon any return contrary to this ſtatute of 8 H. 
a e the ſheriff ſhall forfeit 100 J. to the king, 
| - ind have one year's impriſonment; and ſhall forfeit 


another 100 J. to the perſon choſen knight of the 

lire, and not duly returned. The chuſers muſt 

bare 40 5, per Annum *freehoid within the ſaid 

county. ; HY. 35:3 IH. 4 » - 
The-plaintiff brought an action againſt the de- Falſe retur a of 

ſendant for a falſe return ef a Member of parlia- member of par- 

nent, inſtead of the plaintiff who was duly elected 3 © 

ud for that no determination in parliament was 

uledged by the: plaintiff; 'or found in the ſpecial 

la, Judgment was given for the defendant: 
"MO, 02, 1:03 O08 HSE bu cho 
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534 Members of Parliament Chap. 21, 
A — — Action for a f:1ſe return of a citizen to ſerve for 
got rake advan- the city of Coventry, and ſeveral exceptions wi 
— bran o taken ther 1 verdict to the declaration... 4 b. 
excuſe himſelf in Firſt, that the declaration mentions, that the writ 
an action. jſſued out of Chancery (recitaride), Ec, and after the 
| recital, then it ſays præcepit, &c. and ſo there dog 

not appear any nominative caſe to the word pre- 
pit. Sed non allocatur; for the king is before men- 
tioned, and ſhall be the nominative caſe to the verh 
præcepit; ſo in a præcipe quod reddat, præcipe A. 
quod reddat B. 10 l. quas ei debet et injuſte detinit u 
dicit; there ĩs no nominative caſe, yet it is good 
Latin; and A. ſhall be the nominative caſe tothe 
words reddat and debet, and B. is the nominatie 
caſe to the word dicit; fo in pleading, et hoc parum 
eft verificare, unde petit judicium & dampna ſua, &:, 
no nominative caſe appears to the words purntu if 
t petit. _—_ þ + : TC N 5 „. { 1 # 1X 
Other exceptions were taken to the declaration; 
for that the plaintiff had ſet forth the proceeding 
the ſheriff in bis election, by which it appears that 
the ſheriff did not proceed regularly to an election, 
and therefore there was no election, and then 1 
action can be for a falſe return. Sed non allocatur;? 
for the ſheriff ſhall not take advantage of his om 
irregular proceeding to excuſe himſelf from an a 
tion. But by Holt C. J. it was ſufficient for tie 
phintiff in, this caſe to have ſaid, that ſuch a wil 
iflued, and was delivered to the ſheriff, upon wii 
he proceeded to an election ſecundum exigentim 
brevis, and that the plaintiff was debito mods eledel 
Com. Rep. 132. „VVV 
; The choice muſt be between 8 and 11 of tit 
clock in the forenoon. | | 

Warrants to be Every ſheriff, after receipt of the king's writ fo 
hovers: Fails electing knights of parliament, ought forthwith to 
Se. make out his warrants under the ſeal of his office 

to every mayor and bailiff of cities and borough 
within the county; reciting in his ſaid warrants WW 
writ of parliament, cammanding them thereby # 


chuſe citizens and burgeſſes to come to — or 


Chap. 21. Members of Parliament. 


lament 3 (ſcil.) if it be a city, to chuſe citizens 
for the ſame city by citizens; and if it be a bo- 
rough, to chuſe burgeſſes by burgeſſes (or freemen 


dentures. 


to the ſheriff, by indentures made between them and 
their ſheriff of their election, and of their names 
which are elected, 23 H. 6. 15. and the ſheriff muſt 
et his hand and ſeal of office to one part of the in- 
lentures, and then deliver it to them to be kept; 
and to the other part the mayor, or citizens or bur- 
efſes muſt ſet their hands and ſeals, and deliver it 
u their deeds, to the ſheriff, to be certified and re- 
uned by him with the writ of ſummons to the 
rk of the crown; and all this under pain of 100 l. Penalty; 
o the king, and impriſonment for one year; and 

be party grieved (or: other, perſon in his default) 

hall recover another 1004, but they muſt com- 

nence their action within three months after the Adion. 
mmencement of the parliament; and mayor and 
ulifs-ſhall pay 404, - Dy. 113. pl. 118. 


8 


RSD 


urning other knights for the county than were ſheriff. 


15 Wcted ; and it is againſt the ſtatute of 7 H. 4. for 

ue teturn, and 23 H. 6. c. 15. gives debt in the 
re; and it is not in the negative, and ſo does not 

the 


clude from other remedy. 2 Sid. 168. 
der append. Ne 11, P. 597. writ for new election 


ich one citigen for the city. of Heftmin/ter. Air © 24 
n Le id. Ne. 12. p. 599. precept from Sheriff of 


to the bailiff of V. for the election. A t 
dee id, No 13. p. 600. the indenture of election. 


} f GER. 


of the ſame borough.) And thoſe mayors and To be lawfully 
hilifs muſt make a lawful return of that precept returned by in- 


Action on the caſe lies againſt a ſheriff for re- Caſe agiintt a 
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Fees to be paid tf HE officers of the Chancery and Eucheſir, 
by ſheriffs. the auditors and recei vers of the crown te. 
venue in Malts, and all other officers claiming ay 
feeifrom'fheriffs or 'under-ſheriffs, for making out 
their patents, or the Dedimus ſor ſweafing then 
and for entring their recegmizance, or for wiitig 
out and return of their proceſs,” or for their apa 
1-0-1 ſalsy or caſting out of court, or for paffing their 2. 
eounts, or for mak ing their Quietus, or for ay 
other matter, may take thie fees in the ſchedoleũi 
this act ſpecified; But ſhall not take any greater fe, 
.:oi2 en penalty of '5/; and treble the ſum taken, wit 
treble coſts to the party grieved; all which ſhal b 
awarded by the cout of Hæcheguer, on compli 
& finieys 5.2 and proof thereof before” the barons,- 1n ſueh fun 
+ 41 mary _y as ſhall ſeem meet.” 3 Gs. b. 1 
Ar ie nn en eg Naß 2 
| For ſettling pro- The commiſſioners of the (treaſury, the chu 
fers, Cc. eellor and chief baron of the Excheguer, and it 
other barons, or any two of them, ſhall at the 
queſt of any ſheriff, or as often as they ſhall think 
fit, call e them the treaſurei's remembranem 
the clerk of the pipe, or their deputies,” ſeeondalie 
and ſuch'other officers as they ſhall think fit, 1 
cauſs them to'bring'an acebunt af all the rents in 
certainties written out yearly in proceſſes to the 
riffs to levy for the crown; and may alter or ei 
bliſh the ſums wherewith the ſheriff ſtands chalg 
on the rolls of profers, to ſuch ſums as ſhall fer 
juſt; and orders ſhall be drawn up purſuant the 
to, and entered on record in the offices of f 
king's remembrancer, the treaſurer's remembran® 
and the clerk of the pipe, before the laſt diy! 
Adichaelmas term then following; and the ſums) 
ſettled Thall be the profers of each county, — c 


Chap. 22. Sheriff's Accounts. 537 


rolls of profers ſhall be made conformable thereto.” 
Bid. ſect. 2. „ ee | 
« No ſheriff ſhall be obliged to charge in his ac- Rewards for con- 
counts any money to be paid as rewards on the con- — —_ 
viction of highwaymen, clippers, coiners or houſe- I. 
breakers, but may immediately apply for the ſame 
to the treaſury: who, on a certificate of the con- 
viction of any offender, for which ſuch reward ſhall 
be ordered to be paid by the ſheriffs (by virtue of the 
208 4& 5H. M. c. 8. 697 W. 3. c. 17. 
and 5 Ann. c. 31.) together with the acquittances 
of the parties intitled to receive the rewards, ſhall 


| forthwith repay to ſuch ſheriffs the money ſo diſ- 


burſed without fee.” id. ſet. 4. 

«© No ſheriff or under-ſheriff ſhall be attached To be attached 
for not being appoſed on any writ or proceſs, or only - N 
for any neglect or contempt relating to his ac- baron. 
counts, but by writ under ſeal of the court of Ex- 
chequer, or by warrant ſigned by one of the barons, 
and to be executed by the marſhal or his deputy; in 
which warrant the name of ſuch ſheriff or under- 
ſheriff ſhall be inſerted, and his offence ſpecified.” 

Ibid. fect. 5. 

If any perſon, concerned in paſſing of ſheriff*s Accounts to be 
accounts, ſhall retard any ſheriff, or by wilful ne- ow without 
gle or abſence prevent any, ſheriff from being ap- 
poſed or caſt out of court in due time, or after 
tender of his fees ſhall refuſe to inrol, -fign and de- 
liver his guietus in due time, he ſhall make ſuch re- 
compence to the party grieved as ſhall be decreed by 
the barons, on complaint to them made, in ſuch 
ſummary way as they ſhall think fit. bid. ſect. 6. 

„If any ſheriff of any county in England (ex- Surpluſage to be 
cept the counties palatine of Cheſter, Durham and _ without re- 
Lancaſter, and the ſeveral counties of Wales, which 
do not paſs their accounts before the clerk of the 
pipe) ſhall be in ſurpluſage on his account by reaſon 
of any diſburſements for the ſervice of the crown 
(other than the rewards of 40 J. for the apprehend- 
ing highwaymen, Oc.) he ſhall not be obliged to 
take out a record of ſurpluſage, but may apply to 
the treaſury, who are required to pay the ſame, en: 

| | the 


. 20 . A 
En CES 1 — 
— — < —ů — 5 —— — 
er Deo —⏑———. IIS > ON —— ——— . 2 r - 8 - - 
a ob en ne Le ES — o—_ _ SEE — == — — . EY As - 
"MN" FO" » , I mw eee * — 2 > D = 
2 3 wa. * p, - 4 — 
— - 2. 32 — 8 4 4 96 
>. Baka <4 — ? 4 — — 
c = 2 ——— — 


1 1 
r 
— 

— — = 


* 
on — 


— oy 
—— — 
_ — — 4 — 
88 — 
4 * — — * 
2 — 


Ga ds T — 
— — ns — — — a 
— er EE ͤ4 T———̃— P _ 
_ 4 — W pats TY "PTY 
- & 8 122 2 . 
8 oa re 


— . — 
r 


— Geng 
ho . — 
— — 
Stn. — * 
0 


— . — 


— — - 2 2 Y 
a 
— —— — . e 
»* 
9 
o 


538 


to account be- 


une, 


City of Geſter. 


Yearly allow- 
anace to the ſhe- 

riffs for paſſing 

their accounts, 


Sheriffs of Wales | 


Counties pala- . 


Sheriſt's Accounts. Chap. 22. 


the ſheriff's producing a certificate of ſuch yr. 
pluſage from the 
ſect. 7. 

The ſheriffs of ales ſhall not be compelled io 
fore the auditor, àppear to be appoſed in the Excheguer, but ſhall be 


clerk of the pipe.“ Did 


appoſed before his majeſty's auditor in Wales; and 


the guietus of the ſaid ſheriffs, under the auditor' 


band ſhall be a ſufficient diſcharge.” Bid. fect. 22. 


The auditors of Chefter, Lancaſter and Durban, 


ſhall ſtate the accounts of the ſheriffs of the (aid 
counties, and appoſe them touching the execution 
of the king's proceſs ; and the ſaid ſheriffs, on ſuch 


accounts may fue forth their quietus eff from the faid 


auditors, according to ancient uſage.” bid. 


ect. 2232. 
© The ſheriff of the city of Cheſter ſhall account 


as formerly before the mayor, touching all matters 


granted from the crown to the city by charters.” 
Bid. fect. 4. | | 
The ſherifts of the city of Chefter, as for al 
other matters not granted to the city, and for which 
the ſheriffs are accountable to his majeſty, ſhall ac- 
count for the ſame before, and be appoſed by, and 
obtain their guietus eff from, the auditor of the 
county of Chefter, in the fame manner as the ſhe- 


riffs of the county of Cheſter.” bid. 25, 


«« The yearly ſum of 4000 J. ſhall be ſet apart 
in the Exchequer out of ſuch fund as by any act of 
this ſeſſion ſhall be charged with the ſame, (viz. out 
of the aggregate fund) for the uſes hereafter men- 
3 Ges. c. 16, ſect. 1. 
| << There ſhall be paid yearly out of the faid mo- 

' nies, on the fir/? day of Michaelmas term, to the 
ſheriffs of the ſeveral counties after mentioned, the 
ſums herein expreſſed, to enable them to bear the 
expences of the letters patents for their offices and 
to paſs their accounts, and to obtain their guietus 
the ſaid yearly ſums to be received without any àc- 


tioned.” 


count or impreſt to be ſet upon them, and withou 
paying any fees for the ſame, viz. | 


To 


err, CEC T 


Chap; ag, Sheriff's Accounts. 


Bedford 
Berks —— 
Bucks 3 DO 
Cambridge and Huntington 
Cheſtet 
Cornwall = 
Cumberland : 
Derby 
Devon 
Dorſet 
Eſſex 
Glouceſter 
Hereford 
Hertford 


Kent 


Lancaſter 
Leiceſter 
Lincoln 
Middleſex 
Monmouth 
Norfolk 
Northampton 
Northumberland 
Nottingham 
Oxon ; 
Rutland 
dalop 
* 
uthampton 
Stafforg | 
_ 3 
ur 
aer _ 
Warwick: 
Wilts 
Worcefter 
York 
Angleſey 


To the ſheriff of the county of- 


ooh 


LS 


| Os 
= 


4 


— 
G88 O00 


O O 


AG A 


— — 
800 


— 
O 


10 


0 
Brecon 
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| Cardigan (  —— 


Carmarthen ———_ ——— 30 
Carnarvon — — 30 
6ÿ;: 
—— — 


* — —ä——— — — 


. Merioneth . — ——w — ; 8 


Montgomery >—=———— 
Pembroke —— —— 
Rad nor — — 
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APPENDIX. 
Ys 


Indenture of covenants between the high- 
ſheriff and under-ſheriff. 


HIS indenture made the Day 
of in the year of 
the reign of our ſovereign lord George the 
third, by the grace of God, of Great Britain, France, 
and Ireland, king, defender of the faith, and fo 
forth; and in the year of our lord 17 between 
the right worſhipful C. A. and R. G. Eſquires, two 
of the aldermen of the city of London, of the one 
part, and F. R. of London, gentleman, 
and C. B. of London, gentleman, of the 
other part, Mitneſſeth, That they the ſaid C. 
A. and R. G. being elected and choſen, and having 
on the day of the date hereof taken the office of 
ſheriff of the county of M. for the whole year, com- 
mencing from the day of the date hereof ; in con- 
ſideration of the aſſured hope and truſt which they 
the ſaid C. A. and R. G. have, that the ſaid 7. R. 
and. C. B. will take care that the office of under- 
ſheriff be honeſtly, uprighily, duly and ſufficiently 
diſcharged within the ſaid county of M. and that the 
ſaid. ſheriff ſhall be , freed and diſcharged from all 
charges and damages whatſoever relating to the ſaid 
office; and for the conſiderations hereafter in theſe 
preſents mentioned, they the ſaid C. A. and R. G. 
have been pleaſed and contented to depute, ordain, 
conſtitute and make the ſaid J. R. and C. B. to be 
their under - ſheriff of the ſaid county of A. for the 
me time and term, and fo long as they gn cither, 
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of them ſhall! continue in the ſaid office; but never. | 


theleſs, fo as that the ſaid office of under-ſheriff ſhall 
be executed-by and with the joint concurrence and 
direction of them the ſaid J. R. and C. B. and not 
otherwiſe, and alſo ſubje to the proviſo or power 
herein after mentioned of diſplacing or removing the 
faid F. R. and C. B. from the faid office of under- 
ſheriff, as herein after is mentioned. And the ſaid 
C. A. and R. G. the more effectually to empower 
the ſaid F. R. with the concurrence of the ſaid C. 
B. as aforeſaid, to execute the ſaid office of under- 
ſheriff of the ſaid county of M. have, and each of 


them hath (as much as in them lieth, and they 


lawfully may) authorized, conſtituted, deputed, and 
appointed, and do, and each of them doth, autho- 
rize, conſtitute, depute, and appoint him the ſaid F, 
R. and all and every ſuch clerk and clerks as he 
the faid F. R. with ſuch concurrence as aforeſaid, 
ſhall employ and appoint in the ſaid office of under- 
ſheriff, by writing, under the hand and ſeal of the 
faid F. R, in the name of them the ſaid C. A. and 
R. G. as ſheriff of the ſaid county of AZ. upon the 
requeſt of any plaintiff or plaintiffs to ſign, ſeal, 
execute, and as their act and deed deliver; and 
every aſſignment and affignments of any bail-bond 
and bail-bonds, that ſhall or may, at any time or 
times hereafter, during their ſheriffalty, be taken in 
their names as ſheriff of the ſaid county of A. 
from any defendant or defendants, by virtue of any 
writ, precept or precepts, or mandate whatſoever, 
which ſhall be directed to them for the execution 
thereof; and alſo for ſuch deputy or deputies to 
take any inquiſitions requiſite on all proceſs requi- 
ring the fame, and as ſhall be directed to the ſheriff 
of the county of M. during the ſheriffalty of the 
faid C. A. and R. G. in conſideration whereof, and 
for other good cauſes and conſiderations, them there- 
unto N they the ſaid F. R. and C. B. for 
themſelves ſeverally, and for their ſeveral and re- 


ſpective heirs, executors, and adminiſtrators, di, 


and each of them doth, covenant, promiſe, and giant 
to, and with the ſaid C. A. and R. G. reſpectively, 


and 


ATE ENDIL 543 


2nd their reſpective executors and adminiſtrators, 
by theſe preſents, in manner following, (that is to 
{ay) That he the ſaid 7. R. with ſuch concurrence 
as aforeſaid, ſhall well and truly, honeſtly and 
ſuficiently, by and during the ſaid term and time, 
and ſo long as the ſaid C. A. and R. G. or either 
of them, ſhall continue in the ſaid office of ſheriff 
of the ſaid county of MA. execute and duly perform 
the ſame carefully, well, truly and honeſtly de- 
mean and behave himſelf therein, and ſhall, during 
the ſaid time and term, well, truly, honeſtly, and 
ſuficiently, with ſuch concurrence of the ſaid C. 
B. as aforeſaid, execute, or cauſe and procure to 
be executed, all and every writ and writs, proceſs 
and proceſſes, warrant and warrants, precept and 
precepts, mandate and mandates, directed. or to be 
directed from our ſovereign Lord the King, his 
heirs or ſucceſſors, and from and out of all and 
every or any of his Majeſty's courts at g minſter, 
or any other courts el{where, or otherwiſe, or from 
any commiffioner or commiſſioners, juſtice or juſti- 
ces of the Peace, or other perſon or Perſons, officer 
or officers, which have or ſhall have authority 
thereunto, to the ſaid ſheriff of the ſaid coonty of 
M. which during the ſaid time or term ſhall be or 
to be executed; and of the ſame and every of them, 
in all due, fit, and convenient time, ſhall make true 
and ſufficient returns at the ſeveral days, times, and 
places, according as the ſaid C. A. and R. G. by the 
fad writs, proceſſes, warrants, precepts and man- 
dates, or any of them, is or ſhall be required limit- 
ed, or appointed to return the ſame; and ſhall 
allo by and during the faid time and term, and at 
all times afterwards, ſave, keep harmleſs, and in- 
demnified, the faid C. A. and R. E. and each of 
them, their, and each of their heirs, executors, and 
adminiſtrators, and their and each of their goods, 
Chattels, lands, tenements, hereditaments, and 
late and every part and parcel thereof, of and 
tom all manner of action and actions, cauſe and 
ues of actions, ſui ts, fines, amerciaments, pains, 
n and ſums of money, penalties, contempts, for-. 
| feitures 
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other perſon or perſons for or under them, or eitbet 
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| |; | * 
feitures, judgments, executions, damages, coſt, ol 
and loſſes, and of and from all and every other 
troubles, charges, and incumbrances whatſoever, 


that ſhall or may happen, ariſe, grow, put unto, c0 
or ſhall be aſſeſſed, impoſed, ſet, or taxed upon ot cit 
againſt the ſaid C. A. and R. G. or either of them, C. 
or upon the ſheriff of M. at any time or times, for wi 
or by reaſon of the executing, not executing, re. anc 
turning, not returning, or miſ-returning, or the Juſ 
not due returning or executing of any of the ſad Ml aft 
writ or writs, proceſs or procefles, mandate or man- the 
dates, precept or precepts, warrant or warrants, or or ( 
by reaſon of any ſuits or diſputes as may here- mit 
after ariſe between the ſaid F. R. and C. B. ot quit 
either of their executors or adminiſtrators, and i fave 
without any trouble, coſts, charges, damages, o Milf and 
expences, therefore to be ſuſtained, incurred or beir 
expended by the ſaid C. A. and R. G. or either of ech 
them, their or either of their executors, or admi- Wi and 
niſtrators, in, about, for touching or concerning !ofle: 
the ſame ; and ſhall alſo from time to time, and at ind 
all times hereafter, give notice unto the ſaid C. J. ut 
and R. G. of all and every writ or writs that ſhall N oonti 
be ſued or brought againſt them, or either of them, vile, 


that ſhall come to the ſaid J. R. and C. B. or ei- ain! 
ther of them, their, or either of their deputic, item, 
clerks, or ſervants ; or whereof the ſaid J. R. and admin 
C. B. or either of them ſhall have notice, and ſhall 
not appear, or cauſe any appearance to be made or 
entred, or any common bail to be filed upon any 
writ or action that ſhall be brought ' againſt the ſaid 
C. A. and R. G. or either of them, without the ith 
privity or allowance of them the ſaid C. A. and I. 
G. or ſuch of them, againft whom any ſuch wilt 
ſhall be ſo brought; and further, that the ſaid ). 
R. and C. B. or either of them, their, or either of 
their deputy or deputies, clerk or clerks, or 20) 


of them, in the name or names of the ſaid C. J. 
and R. G. or either of them, ſhall not, at any time 
or times hereafter, during the ſaid term or terms 
make, or cauſe to be made, any return or _ 
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of or to any writ or writs, proceſs or proceſſes, 
precept or precepts, warrant or warrants, mandate 
or mandates, whatſoever, touching, or in any wiſe 
concerning, the liberties or franchifes of the 
city of Landon, in the name or names of the ſaid 
C. 4, and R. G. as ſheriff of the ſaid county of M. 
without timely acquainting them the ſaid C. A. 
and R. G. therewith, and taking and purſuing their 
juſt and lawful directions therein; if they, upon or 
after ſuch Notice, in due time, give ſuch directions 
therein ; and alſo, that they the ſaid F. R. and C. B. 
or one of them, their, or one of their executors or ad- 
miniſtrators, ſhall and will, at all times hereafter, ac- 
quit and diſcharge, or otherwiſe well and ſufficiently 
fave, keep harmleſs and indemnified the ſaid C. A. 
and R, G. and each of them, their, andeach of their 
heirs, executors, and 2dminiftrators, and their, and 
each of their goods and chattels, lands, tenements, 
and eftates, of and from all and every ſuits, charges, 
loſles, payments, damages, fines, amerciaments, 
and hindrances whatſoever, that ſhall or may, at 
any time or times, during the ſaid time they ſhall 
continue in the ſaid office, or at any time then after 


againſt them the ſaid C. A. and R. G. or either of 
them, their, or either of their heirs, executors, or 
adminiſtrazors goods, chattels, lands, or tenements, 
for or by reaſon of any reſcue or reſcues, eſcape or 
eſcapes, or letting any priſoner or priſoners, volun- 
tarily, or negligently, or otherwiſe, to go at large 


l or eſcape, or for not taking ſufficient bond or bonds, 
de Nvith ſufficient and good ſecurity; or for Perſons 
R, rſted or to be arreſted; or of or for priſoners 


balable; or of refuſing to accept of bond or bonds, 


7. uch manner as by law is or ſhall, during tbe 
of eriffalty of the ſaid C. A. and R. G. be required 
ny f any perſon or perſons arreſted, or to be arreſted 
er er any matters or cauſes, for which he, ſhe, or 


bey, ſhall or ſhould be bailed by law; or for the 
aking, or making amiſs, or not due making of 
ul or any aſſignment, of all or any bail - bond or 

: N an bail 


ariſe, happen, grow, or come unto, or be brought 


Commiſſion or Commiſſions, omiſſion or omiſſion, 


not · doing, inſufficient doing, over-doing, or negled 


thereunto required, as ſoon as conveniently may 


_ deputies, or any perſon. or perſons appoin 
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bail · bonds; or for not putting any warrant or wir. 
rants of attorney in any of the courts of record x 
Miſiminſter, or elſewhere ; or for or by reaſon « 
any negligence,  miſ- feazance or miſ-feazances, non- 
feazance. or non-feazances, abuſes, miſdemeanor, 


default, delay, or contempt ; or for or by reaſon of 
any other. matter, cauſe, or thing, that ſhould or 
ought, at any time, in any kind whatſoever, to 
be done or performed by the ſaid 7 R. and C. . 
or: either of them, as under : ſheriff of the ſaid county 
of M. or by their, or either of their deputy or depu- 
ties, clerk or clerks, bailiff or bailiffs, ſervant or Se. 
vants, or by reaſon of his or their, or any of thei 


ing, his or their duty or duties; or for or in reſpe of 
any matter, cauſe, or thing whatſoever, hereafter to 
be done, or omitted to be done, by him, them, or any 
of them, concerning the faid office: and more, 
that they the ſaid F. R. and C. B. or one of them, 
ſhall from time to time, and at all times, when 


be, during the ſaid time and term, and until the ſo m 
ſaid C. A. and R. G. ſhall be duly diſcharged from 1 . 
t 


the ſaid office of ſheriff, deliver, or cauſe to de 
delivered, unto the ſaid C. A. and R. G. or one a 
them, a true account or inventory, in writing, of C. A 
all extents, and judicial writs or proceſs whatſoevet ſhall 
that ſhall come to the hands of the ſaid J. R d be 
C. B. or either of them, or of their, or cither d 
their agent or agents, clerk or cler ks, deputy at ha 8 


to act for, by, or under them, or any of tbem 5 

to be executed with the teſte and return of the 1 0 
fame, and the ſums of money therein ſpecified, t - = 
the name or names of the Perſon or Perſons 2g% 11 a 
whom ſuch writ or - writs, proceſs or proc # C 
ſhall be iſſued; and the perſon or perſons for who N le 
all and every, Or any, ſuch writ or writs, proceſs dt Vi 
proceſſes, ſhall be iſſued, and what is done "Py "_p 
all and every, or any ſuch writ or writs, * 


APPENDIX. 


or proceſſes; and that they the faid 7 R. and C. 


| * 


B. or one of them, ſhall and will, within the ſpace 
of ten days next after any levy or receipt by them, 
or either of them, or their, or either of their de- 
puties, hall be made of any ſum or ſums of money, 
upon or by virtue of ſuch extents or judicial writs, 
proceſs or proceſſes, if thereto required, pay, or 
cauſe to be paid, the ſaid fum or fums of mone 

to the ſaid C. A. and R. G. or one of them, or to 
ſuch perſon or perſons as they ſhall from time to 
time nominate and appoint to receive the fame ; 
they the ſaid C. A. and R.'G. or one of them, gi- 
ving a note or receipt in writing under his or their 
hand or hands, teſtifying the receipt of all ſuch ſum 
or ſums 'of money as ſhall be by them, or either of 
them, ſo received: and, that it ſhall be in the power 
| of the ſaid C. A. and R. G. notwithſtanding any 


to them made of the miſcarrjage of any bailiff, 
within the ſaid county of M. in the duty of his 
place, to put out, diſcharge and difplace any ſuch 
bailiff from his further employment as bailiff, for 
ſo much of the ſaid time as ſhall be then to come : 
ond likewiſe, that the faid F. R; and C. B. or one 
of them, ſhall and will, from time to time and 
at all times hereafter, give due notice to the ſaid 
C. A. and R. G. of all ſuch perſoral attendances as 
ſhall from time to time be required, or requiſite 
to be made by the ſaid C. AJ. and R. G. or eithet 
of them, in the county of M. as ſheriff of the fait 
county, and be attending upon and affifting to th 

ſaid Sheriff, wherein ſuch perſonal attendance ſhall 
be requited ; and that they the ſaid J. R. and C. 


* in the raiſing and levying ſuch force of men, horſes, 
inf end arms, within the ſaid county of M. as the 
fs ſaid C. A, and R. G. ſhall be enjoined to raife, 
don nd levy ; and ſhall from time to time, and at all 
g mes, as occaſion ſhall be and require, give their 


12 Perſonal attendance on the ſaid C. A. and R. G. and 
cb ech of them, for their doing and performing, and 
ei ecuting of all ſuch thing and things as ſhall be 

N n 2 requiſite 


thing in theſe ' preſents contained, upon complaint 
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B. and each of them, ſhall be aiding and aſſiſting 5 
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requiſite on their behalf: and further, that the 
faid F. R. and C. B. ſhall, during the ſaid term 
and time, well, truly, and faithfully, do, execute 
and perform all and every act and acts, mat- 


| . ters, thing and things whatſoever, incident or 
= belonging to the ſaid office of under-ſheriff of 
| | the ſaid county of M. and to the utmoſt and 
| beſt of their means, ſkill and power, ſhall and will 
well and truly levy, collect, and gather all and 
ſingular ſuch ſum and ſums of money as do in 
any wiſe concern or belong to the ſaid ſheriffalty, 
or ſheriff of the ſaid county of M. and alſo al 
22 pro licentia concordandi, forfeitures, pro- 
ts, ſeizures, fee - farm rents, pipe ſilver, exchequer 
ſilver, extracts of all goods of traitors, felonious 
perſons, outlaws, and all and every ſuch ſum and 
ſums of money, forfeitures, entries, and demands 
whatſoever, as ſhall be at any time or times ex- 
tracted, charged, or impoſed for the uſe of our ſo- 
vereign Lord the King, his heirs and ſucceſſors, ot 
for or by reaſon of any extras of writs, proceſt 
of Green wax, or otherwiſe, directed out of the 
court of exchequer, or crown office, or any of the 
courts of record at Ytminfter, or elſewhere, and 
commanded, directed, or appointed to be levied ot 
gathered by the ſaid ſheriff of the ſaid county of A. 
and of the fame, and every of them, and every 
part thereof, ſhall in due time, from time to time, 
make a true and juſt account, and due ſatisfaction 
and payment thereof, to the uſe of our ſovereign 
Lord the King, his heirs and ſucceſſors, into tie 
receipt of the exchequer, by tally or tallies, in due 
form, or into ſuch other courts as the caſe 
require; and alſo ſhall take of the pell office a con. 
ſtat of every ſuch payment and tally ſtruck ; and 
ſhall likewiſe take out and obtain all other acquit- 
tances, meet and neceſſary for the manifeſtation a 
any ſuch payment as the caſe ſhall require, aud 
and every ſuch conſtats and acquittances {hall and 
will from time to time deliver to the ſaid C. 4 
| and R. G. or one. of them, within fix days ale 


ever 


— 


A*P:'PF'E'N:D 1X; 


every or any ſuch payment made, if thereunto re · 


quired ; and ſhall alſo from time to time from 
thenceforth keep harmleſs and indemniſied the ſaid 
C. A. and R. G. and each of them, their, and each 
of their heirs, executors and adminiſtrators, and 
their, and each of their goods, chatte's, lands, te- 
nements and eſtate, from and againſt our ſaid ſo- 
verein Lord the King, his heirs and ſucceſſors, in 
reſpe&t of all and every ſum and ſums of money to 
be had, levied, or received by the ſaid 7. R. and 
C. B. or either of them, for the uſe of our ſove- 
reign Lord the King, his heirs or ſucceſſors, or 
which ought to be had, levied, or received by him 
the ſaid F. R. as under-ſheriff, or by the ſaid C. 
AJ. and R. G. as ſheriff of the ſaid county of M. 
to and for the uſe of our ſaid ſovereign Lord the 
King, his heirs or ſucceſſors: and moreover, that 
the ſaid 7. R. and C. B. or one of them, their, 
or one of their executors, adminiſtrators, or aſſigns, 
ſhall and will, at his or their own proper coſts and 
charges, in and by all things join with the ſecon- 
daries for the time being, for both the compters 
in London, and with all other clerks appointed or 
to be appointed by the ſaid C. A. and R. G. as 
ſheriffs of the city of London, for the ſupplying the 
faid office of under-ſheriffs of London, commonly 
called by the names of ſecondaries of the compters 
of Londen, or the ſheriffs clerks, for the orderly and 
duly proceeding for the paſſing the accounts for 
Lindon and Middleſex, in one account, agreeable 
to the ſtatute or ſtatutes in that caſe made and 
provided, touching ſheriffs accounts; and ſhall and 
will, without delay; jointly proceed in the ſaid ac- 
counts, in one, as well in the particulars thereof, 
with the auditor or auditors affigned to take the 
faid accounts, as alſo in paſſing thereof in one, by 


c the like agreement and conſent, and alſo in the de- 
F clarations thereof before the barons of the ſaid court 
1 of exchequer, and before any other perſon or per- 


ſons to be thereunts authorized, and being ready 
lor the declaration thereof, ſhall alſo, at the like 
* „ proper 
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proper coſis and charges of the fed J. R. and C. 
B. or one of them, procure the ſaid auditor and au- 
ditors to attend ſome or one of the barons to take 
the ſaid declaration, and to make the uſual aliow- 
ances of the ſaid accounts, for ſo much thereof x; | 
appertains to the ſaid ſheriff, or. county, of M. and | 
alſo ſubſcribe dhe whole accounts of Landon and ( 
Middleſex. and the duplicate thereof, to the end \ 
that. one part thereof, which ſhall be the charge re. « 
maining with our ſovereign Lord the King, and f 
the lord - treaſurer, and commiſſioners of the trea- , 
ſury, and-remembrancer.of the exchequer, may be h 
anſwered with, the other part and duplicate thereof, d 
ſabſcribed by. ſome of the officers of the exchequer 
for the ſaid. ſheriff; all which ſhall be folicited and 
followed; to be got, and.ſbali-be;got, finiſhed, and 
effectually perfected, by the ſaid J. R. and C. B. 
or one of them, at their or one of their own. pro- 
per coſts and charges, for ſo much thereof as ſhall 
concern the ſaid county of M. and in all offices and 
places through which the ſame ought duly. to pak; 
and that the ſame ſhall be performed and done with 
due ſpeed, and without delay and unneceſſary in- 
termiſſion, and ſhall be done and brought to tbe 
pipe oſſice in that due time and manner which the 
ſtatute hath ordained conce:niog! ſheriffs accounts 
as by the ſtatute or ſtatutes in that behalf is limited 
and aprointed ; and likewiſe; be diſpatched fromithe 
pipe office with convenient IN 3 and on or 
beſore the Day of which ſhall be in 
the year. of Sur Lord 17. procure ſufficient dis 
charge, and formal quietus of, in due form of Jaw, 
at the. proper;cofts and charges of the ſaid J. R. and 
C. B. or one of them, for ſo much of the ſaid ac: 
count as ſhall goncern the ſaid C. A. and R. G. 1 
ſheriff of the county, of M. as aforeſaid, their heirs 
executors, ot. adminiſtrators, and every of them; 
ſo that their, and each of their lands, tenementz, 
goods, chattels, and eſtate, may at all times there 
aftet ſtand free and clear from all damages, charges 


and * for or by reaſon, of the ſaid office d dime 


place 
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place of teriff of the ſaid county of FA and fur- 
ther, Ns the ſaid ON R. a nd 7 4 B. or one of them, 
at their, or one of their own proper *colts and 
charges, ſha ill defray, bear, pay, and 13 out all 
ſuch charges of what nature ſoever, as have been 
heretofore laid out by any under-ſheriff of the ſaid 
county. of M. at the Teffions held at the O Baih, 


or one of their own. proper coſts and charges, de- 
fray, bear, and lay forth all charges whatſoever, 
which are or ſhall be expended at tl the ſeveral ſeſſions 
"held i in the faid « count of. M. at anj time or times 
curing, A og, time or term, for which the ſaid 

74 and R C. or ef either of them) ſhall continue 
to 0 or, the ſaid county ' of M. and ſhall 
1 wil fr diſcharge and ſave harmleſs the ſaid 
b. Lian N. G. 10 


and, each of them, "thei! ir, And each 


from che fame: an further, that the laid Iy 

ind C. B or one of them, ſhall at their, © or one of 
ter own pr r Coſts and charges, defray, bear, 
ay, and lay 5 th. all charges and, other expences 
1 1 1580 are or "ought to be, laid f forth or 
diſburſed, i in, for, or about, the executing. c or puniſh- 
ing all and. every traitors and felons, and all other 
perlons . 1 Nw or ſhall be condemned 
or attainted for e bg e and Dar e 


Fog execution Ny to the Ne or Sen- 
tence againſt every of 18 to be pronounced, at 
any time or times, during the ſaid term or time: 
5 th, that the ſaid J. K. and C. B. or either of 
them, their, or either of their deputy. or deputies, 
clerk. or clerks, bailiff or bailiffs, or any other offi- 
cer or officers that ſhall be : employed, retained, ad- 
mitted, appointed, 1 mitted by. or > der the 
faid fa. y 4 and ; 5 4 | 
ume or times, durivg the faid term or time, ſh3 


= 


within the city of London; and ſhall, alſo, at their, 


of their heirs,” executors, and admin! rators, of and 


r either of them, at kj 
| 


N n 4 | not 
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rl 
not, without the ſpecial conſent of the ſaid C. 4 Ml .. 


and R. G. in that behalf obtained in writing under TD 


their hands, detain or keep above the ſpace of forty. ti 
eight hours, in their of any of their cuſtody, houſe, ar 
room, or chamber, or in any other houfe, room, C 
chamber, or place whatſoever, any priſoner or pri, tb 
ſoners, by him or them, or any of them arreſted, an 
or to be arreſted, or taken within the ſaid County ta 


of M. for any debt, damages, fine, ſuit, or cauſt, Wil of 
for above the value of 20/7. of lawful money of WW fail 
Great Britain, or for ſeveral or any cauſe or cauſe per 
together, - exceeding the ſaid ſum of 20/1. but the any 
ſame priſoners, and every of them fo arreſted and in: 
taken, for above the ſaid ſum of 207. ſhall forth- ane 
with, and withgut delay, commit, or cauſe to be juſt 
committed, to the gaol or priſon of Newgate, oo Will and 
one other common gaol or priſon, appointed or to ed! 
be appointed for ſuch purpoſe, ſor the ſaid county rect 
of M. there to remain until ſuch priſoner or pri- eith 
ſoners ſhall be diſcharged by due courſe of law, or ente 
ſhall otherwiſe be let to bail, all and every ſuch pri- BF vere 
ſoner and priſoners, upon good and ſufficient ſecu- ¶ exct 
rities and bail, according to the form of the ſtatute AV. 
in that caſe made, if ſo be the law ſhall require aud perſc 
warrant the ſaid ſheriff, or the under-ſheriff of the eithe 
ſaid county of M. to let to bail any ſuch priſoner: Wi cove 
or priſoners, and not otherwiſe ; and that he the ad them 
J. R. with the concurrence and affiſtance of the BF and 
ſaid C. B. as aforeſaid, ſhall and will well, truly, mini 
faithfully, providently, circumſpectly, and diligent- their 
ly, do, perform, execute and accompliſh all 2d tec 
Gapelar acts, matters, and things which to the ſad taker 
office of ſheriff or under- ſheriff of the ſaid county if of 
of M. during the ſaid term and time that they the Meral 


ſaid C. A. and R. G. ſhall continue in the aid d. er pe 
fice, do or ſhall appertain and belong, or ought count 
to be by the ſaid ſheriff or under - ſheriff performel Wl 
and accompliſhed ; and alſe, that the ſaid J. R. and ivy 1 


C. B. and all and every of the bailiffs, clerks, {- Perth 


yants, and miniſters, that ſhall be employed by d 

under them, or either of them, in the execution 

the (aid office, to the utmoſt of his and their, - ndem 
| | | en | 
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every of their power, and as much as in them 6r 


any of them is or ſhall be, all and ſingular the liber- 


ties and franchiſes to the ſaid mayor, commonalty, 
and citizens of the city of Landon, and to the ſaid 
C. A. and R. G. as ſheriffs of London, or ſheriff of 


the county of A. belonging or appertaining, ſhall 


tain and keep, in all places within the ſaid county 
of M. and ſhall not, ſo far as in the power of the 
ald F. R. and C. B. or either of them, ſhall lie, 
permit, or ſuffer the ſaid liberties and franchiſes, or 
any of them, to be broken, infringed, or violated 
in anywiſe: and further, that they the ſaid F. R. 
and C. B. or one of them, ſhall and will duly and 
juſtly perform, execute and keep all ſuch articles 
and matters whatſoever, as are contained, mention- 
ed and expreſſed in the condition of the bond or 
recognizance, which the ſaid C. A. and R. G. or 
either of them with ſureties, have or hath, or ſhall 
enter into and acknowledge to the uſe of our ſo- 
vereign Lord the King, in his majeſty's court of 
exchequer, concerning the ſaid office of ſheriff of 
M. fave only ſuch as do neceffarily require the 
perſonal attendance of the ſaid C. A. and R. G. or 
either of them; and the ſaid C. A. and R. G. d 
covenant, promiſe and grant, by theſe preſents, for 
themſelves and each of them ſeverally, and for their 
land each of their ſeveral heirs, executors and ad- 
miniſtrators, to and with the ſaid 7. R. and C. B. 
their executors and adminiſtrators, that all and every 
thecovenant and covenants, obligations, taken or to be 
taken, in the names of the ſaid C. A. and R. G. as ſhe- 


— 


veral bailiffs in their places, or of or from any perſon 
or perſons arreſted, or to be arreſted, within the ſaid 
county of M. within the time that they or either of 
tiem ſhall continue in the ſaid office, by virtue of 
any writ, precept or mandate whatſoever, fo ne- 
ertheleſs as the ſaid C. A. and R. G. and each of 


OO oo // / eg 


nd 


a 

0 bem, their, and each of their heirs, executors and 
of icminiſtrators, ſhall be ſecured, kept barmleſs, and 
nl emnifed by the faid J. R. and C. B. their heirs, 


EXECULOTS 


\ / 


and will well and truly obſerve, perform, main- 


Wit of the ſaid county of M. either of or from the ſe- 
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executors and adminiſtrators, for, touching or cop. 
cerning the ſaid office of [heriff, ſhall be to the only 
uſe of the ſaid 7. R. and C. B. their executors and 
adminiftrators, for their better ſecurity, and being 
ſaved harmleſs of and from any damages, lofles, 
troubles and expences, that ſhall or may groy, 
come or happen to them, by reaſon; of the miſce. 
meanors or negligences of any of the ſaid bailif; 
or any, otber perſon or perſons arreſted, or to de 
arreſted, or fat or by reaſon of his or their vol 
appearances ot otherwiſe. howſoeyer : and that they 
the ſaid F. R. and C. B. their executors and adm 
niſttatots, performing the covenants herein con- 
tained on their parts to be performed, ſhall and 
map, at their; own. proper coſts and charges, ſue the 
ſaid covenants and obligations in the names of them 
the ſaid C. A. and R. G. or the ſurvivor of them, 
or the executors or adminiſtrators of ſuch ſurviyor of 
them, by virtue of t eſe preſents, and receive, take, 
and enjoy, to the proper uſe and behoof of the ſai 
J. R. and C. B. their executors, adminiſtrator 
and aſſigns, all ſuch lawful benefits and recompence 
as ſhall ariſe or come upon or by reaſon of the {aid 
covenants, obligations and ſuits, and every or a/ 


of them, in any manner of wiſe as they the ſai 


I 
i. * 
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by vi 
ſaid « 
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covenants or obligations by the ſaid under-ſheriff, 
his executors, adminiſtrators or aſhgns, in the name 
or names of the faid C. A. and R. G. or either of 
them, their or either of their executors or admĩni- 
ſtrators, which they the ſaid J. R. and C. B. do, 
and each of them doth, hereby for himſelf ſeve- 
rally, and for his reſpective executors and admini- 
frators covenant to do; and alſo, that it ſhall and 
may be lawful to and for the ſaid 7. R. with ſuch 
concurrence-of the ſaid C. B. as aforeſaid, they ob- 


eving and performing the ſaid covenants and agree- 
„rents herein contained on their parts to be perform- 
f ed, to have and enjoy the ſaid office of under- ſhe- 
| 


riff of the ſaid county of M. ſubjeQ to the proviſo 
herein after-mentioned, and to keep all and ſingu- 
ar courts, tourns, leets and county courts, for the 
ſaid time, at the times and places duly appointed 
for the ſame, according to the laws and ftarutes of 
this realm, and the cuſtoms and uſages of the coun- 
ty of M. and that in ſuch caſes as aforeſaid they the 
ſaid C. A. and R. G. as far as they lawfully may, 
without any breach or infringment of their duty as 
ſher:f of the ſaid county of M. do covenant, pro- 
miſe and grant, that the ſaid J. R. and C. B. ſhall 
and may have and take all la wful fees, dues, profits, 
and commodities, that ſhall or may be lawfully had, 
potten, received, or become due to the ſaid ſheriff, 
by virtue or means of the ſaid office of ſheriff of the 


s þ 

the BN gad county of M. to the proper uſe of them the 
a 7. R. and C. B. without the contradiction or 
e 4enial of the ſaid C. A. and R. G. or either of them, 
x their or either of their executors or adminiſtrators, 


ad without any account thereof to them or either 
of them to be given; and alſo, that he the ſaid J . 
K. ſhall and may have, reccive and take to and for 


the proper uſe of the ſaid. F, R. and C. B. (in caſe 


i he the ſaid J. R. ſhall, be continued in the ſaid of- 
ther ice of under-ſheriff of the ſaid county, of M. du- 
13 95 the ſheriffalty of the ſaid C. A. and R. G. and 
10 al duly paſs the accounts of the ſaid C. 4. and 


N. C. as ſheriffs of the ſaid county, and procu 

. as INeTINS o aid county, and procure a 
0d and ſufficient diſcharge to them in 1 
0 | * we 2 * 4 34 * W 9 4 * the reo 


that the ſaid J. R. and C. B. ſhall and they 4 
hereby accordingly agree to lay out and diſburſe fot 5 
his majeſty 's ſervice ſuch monies as heretofore haie 157 
uſually been paid, laid out and diſburſed by forme f z 
under-ſheriffs of the ſaid county, whereby the bal- 


belong to them the (aid J. R. and C. J. where 


. 

thereof according to the true intent of the covenint; 
herein before in that behalf contained) the ſum of 
1197. 35. being the allowance for paſſing the xc. 
counts of the ſheriff of the county of M. made or 
given to the ſheriff; of the ſaid county of M. for 
the time being by an act of parliament made in the 


third. year of the reign of his late majeſty king 6 
George the firſt, entitled, An act for the better en. 20 
abling ſheriffs to ſue out their patents, and paſs thei che 
accounts; and the ſaid C. A. and R. G. do hereby ref 
nominate, conſtitute and appoint the ſaid J. of 
their lawful attorney for them and in their names, e 
but to the uſe aforeſaid, to receive from the e. Mi ©" 
ceipt of his majeſty*s exchequer, or from ſuch pet ſuff 
| ſon or perſons as ſhall be appointed to pay the fame, thel 
the ſaid ſum of 119. 3s. and on receipt thereof, to bett 
make, execute a give for them, and in their part 
names, a full and ſufficient diſcharge and receipt ſelve 
for the ſame; they the ſaid C. A. and R. G. and they 
each of them, their and each of their executors and at 
adminiſtrators, and their aud each of their goods, (iſ il 
chattels, lands and tenements, being ſaved harm- Pie 
leſs and indemnified from time to time by the fil Wl **" 
J. R. and C. B. according to the true intent and N 0 


meaning of theſe preſents: and whereas, it is it- 
tended by theie preſents, that the ſaid J. R. and * 
C. B. ſhall receive and account for, in the names 1 1 
of the ſaid C. A. and R. G. as ſheriff of M4. ſuch uf ne 


his majeſty's revenue ariſing within the ſaid county 95 
of M. and during the continuance of him the fal 5 
fx in the ſaid office of under-ſheriff, as uſually a | 
ath been received by other under-ſheriffs ; and ah 100 

3 5 


lance of the account between our Lord the King 155 
and the ſaid C. A. and R. G. (if any ſhould be die 1 6 
from our ſaid Lord the King to the ſaid C. 4. 1 8 
R. G. as ſheriff of the ſaid county) will of rie ll a 
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to enable him the ſaid 3 to receive the bal- 


due to the ſaid C. A. and R. G. as ſheriff of the 
faid county, they the ſaid C. A. and R. G. do 
hereby nominate, conſtitute and appoint him the 
fad 7. R. their lawful attorney for them the ſaid 
C. A. and R. G. and in their names, but to the uſes 
aforeſaid to receive at the receipt of his majeſties ex- 
chequer, from ſuch perſon or perfons who ſhall be 
appointed to pay the ſame, ſuch ſurplus or ballance 
of the ſaid account (if ſuch ſhalj be due), and on 
receipt thereof, to make, execute and give, in the 
names of them the ſaid C. A. and R. G. a full and 
ſufficient diſcharge for the ſarge. Provided never- 


: theleſs, and it is hereby declared and agreed by and 
between all the ſaid parties to thefe preſents, and 
i particularly by the ſaid F. R. and C. B. for them- 


ſelves, their heirs, executors and adminiftrators, that 
they the ſaid F. R. and C. B. for themſelves, their 


d heirs, executors and adminiftrators, ſhall and 

d 651 ; | | and deliv 
will well and truly account for, pay and deliver 

. to the ſaid C. A. and R. G. or one of them, 


their or one of their executors or adminiftrators, 
all ſuch ſum and ſums of money, fees, dues, 
perquiſites, profits and emoluments whatſoever, 
which have been heretofore uſually had or received 


not by. the under-ſheriff for the time being; any 
thing herein before contained to the contrary there- 
of in any wiſe notwithſtanding. And the ſaid — R. 
and 6. B. for themſelves jointly and ſeverally, and 
tor their reſpective heirs, executors and adminiftra- 
tors, do, and each of them doth hereby covenant, 
promiſe, grant and agree, to and with the ſaid C. J. 
and R. G. their executors and adminiſtrators, that 


Je 1 - 34 *. Cv 4 tk F 1 8 f wo. - 128 IT a. 
they the faid J. R. and C. B. their heirs, executors 
|. and adminiſtrators, ſhall and will, from time to 


time and at all times from henceforth, ſave, keep 
harmleſs and indemnified them the faid C. A. and 


* 4 LE $1 f 128 277 8 
4 E. and each of them, their and each of their 
it heirs, executors and adminiftrators, of and from 


ll and all manner of action and ations, cauſe and 


lance of the ſaid account, if any ſhall appear to be 


by former ſheriffs of the ſaid county of M. and 
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A Nat 
cauſes of action and actions, ſuits, troubles, fie, 
amerciaments, pains, penalties, forfeitures, default, 
nd all damages, matters and things whatſoever, te. 
ting to the ſaid office of ſheriff of MH. excepting 
only what ſhall happen by the perſonal default 


negligence or omiſſion of them the ſaid C. A. an. 


R. G. or either of them, or their or either of their 
proper acts. Provided nevertheleſs, that it ſhall and 
may be lawful to and for the ſaid C. A. and R. 6. 
or either of them, at any time or times during their 
continuing the ſaid J. R. in the ſaid office of un- 
der- ſheriff, at their or either of their wills and plez- 
ſures to command the ſaid F. R. and C. B. or ei. 


ther of them, or his or their deputy or deputies 


clerk or clerks to attend them the ſaid C. A. and 
R. G. or either of them, with the freeholders books, 
wherein the freeholders names of the county of M. 
are or ſhall be inſerted and entered, and that the 
faid C. A. and R. G. or either of them, at their 
wills and pleaſures, ſhall from time to time nomi- 


nate and return ſuch juror and jurors, _ inqueſt and 


inqueſts, to be returned and impanelled as jurors to 
inquire and ſerve in any of his majeſty's court or 
courts at Meſiminſter, or before any of his mijeſ- 
ty's court or courts, commiſſioner or commiſſioners 
of cyer and terminer, gaol-delivery, commiſſion of 
the peace, juſtice or juſtices of the peace, and all 
and every other perſon and perſons, having lawful 
authority to command the ſaid C. A. and K. C. 2 

riff of the ſaid county, to cauſe to come before 
them, or any of them, any juror or jurors, inquelt 
or inqueſts whatſoever, to ſerve for or in the ſaid 
county, or upon any ifſue whatſoever ariſing to be 


tried, or any inquiſition to be taken within the ſaid 


county of A. And the ſaid F. R. and C. . for 
themfelves, their heirs, executors and adminiſirs 
tors, do, and each of them doth, covenant and pro- 
Miſe to and with the ſaid C. A. and R. G. and 


each of them, their and each of their executors and 


| miniſtrators by theſe preſents, that they the ſaid 
. and C. B. or one of them, ſhall and vil 


from time to time ipgroſs, impanel and return, - 
6 > « #4 - g | Cau 
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mand 
and 
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* to be ingroſſed, impanelled and returned aud 
ſummoned, ſuch juror or jutors, inqueſt and in- 
queſts, ſo from time to time nominated and ap- 
inted to be returned by the ſaid C. AJ. and R. G. 
or either of them, with their names ſubſcribed to 
fuch returns, and none other, together with the like 
proceſs to them directed in that behalf, and ſhall 
and will always, on notice, attend with the ſaid 
freeholders book on them the ſaid C. 4. and R. G. 
or either of them, and permit and ſuffer them to 
nominate and return ſuch juror and jurors, inqueſt 
and inqueſts, in manner aforeſaid ; any thing in 
theſe preſents contained to the contrary thereof not- 
withſtanding. And further, that they the ſaid J. R. 
and C. B. or either of them, their or either of their 
deputies, clerks or ſervants, (hall not at any time 
or times, during the ſaid time or term which the ſaid 
C. A. and R. G. or either of them, ſhall continue 
to be ſheriff of the ſaid county of M. ingroſs, re- 
turn, impanel, or cauſe to be ingroſſed, returned 
or impanel ed, any inqueſt or jury for the trying 
any traitor or traitors, without the approbat ion of 

the faid C. A. and R. G. firſt had and obtained; 
ur open, execute or return any letters or com- 
mandments from the King's majeſty, the privy 
council, or the ſecretaries of ſtate, directed to the 
ſheriff of M. without firſt giving notice to the ſaid 
C. A. and R. G. and taking their directions therein, 
in caſe they or either of them, at the time of the 
receipt or delivery of any of the ſaid letters or com- 
mandments, ſhall be reſident in the city of London 
and county of M. or either of them. Provided 
further, that it ſhall and may be lawful to and for 
the ſaid C. J. and R. G. or either of them, at any 
time or times, during their continuing the ſaid F. R. 
in the ſaid office of under: ſheriff, at their wills and 
Pleaſures to prohibit: and., forbid the ſaid. F. R. and 
C. B. or either of them, their or either of. their de- 
puty.or deputies, clerk or clerks, by a, note in wri- 
ting under their hands, from opening, ſending, exe- 
euting or returnin ny writ, or writs, precept or 
mandate, that hall be directed to the ſheriff of * 
Or 
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+ for the electing any member or members to ſerve in 


ing, to the good liking and approbation of the fa 


during all the then reſidue of the ſaid term of tie 
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parlizment in or for the ſaid county of MH. to the 
end the ſaid C. A. and R. G. or one of them, my 
perfonally and duly open, ſend, execute and return 
the ſame; and in ſuch cafe the ſaid F. R. and C.). 
for themſelves ſeverally, and for their ſeveral hein 
executors and adminiſtrators, do, and each of them 
doth, hereby covenant and promiſe to and with the 
ſaid C. A. and R. G. and each of them, their and 
each of their executors and adminiſtrators, that they 
the ſaid F. R. and C. B. will not open, ſend, er. 
cute or return any ſuch writ or writs, precept or 
mandate, without the ſpecial directions of the ſaid 
C. A. and R. G. or one of, them firſt had and ob- 
tained in writing, whereby to hinder or prevent the 
faid C. A. and R. G. from opening, ſending, n- 
turning or executing any ſuch writ or writs in their 
proper perſons : Provided always, and it is the true 
intent, meaning and agreement of all the ſaid par- 
ties to theſe preſents, that if the ſaid J. R. or C. J. 
or either of them, ſhall not well, honeſtly and care- 
fully demean and behave themſelves in the ſaid ol. 
fice of under-ſheriff of the ſaid county of M. in 
all buſineſs, matters and things thereunto belong- 


C. A. and R. G. that then and from thenceforth it 
ſhall and may be lawful to and for the ſaid C. 4, 
and R. G. or either of them, at any time or time 
during their or either of their continuance in the 
faid office of ſheriff of the (aid county of M. to di- 
place and remove the ſaid F. R. and C. B. or eithe! 
of them ſo miſbehaving, out of and from the {iid 
place and office of under- ſheriff aforeſaid, for and 


faid time and term hereby granted; any thing 
this preſent indenture contained, or any other mit 
ter whatſoever to the contrary thereof in any wi 
notwithſtanding. And the ſaid J. R. and C. B. fu 
themſelves ſeverally, and for their ſeveral beim, 
executors and adminiſtrators, and every of them < 
and each of them doth, covenant, promiſe 25 
agree, to and with the ſaid C. A. and R. 4 
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executors and adminiftrators by theſe preſents,. that 
in caſe of ſuch diſplacing the ſaid F. R. and C. B. 
or either of them as aforeſaid, they the ſaid J. R. 
and C. B. or either of them, their or either of their 
executors and adminiſtrators, after his or their be- 
ing fo diſplaced, ſhall not nor will act as under- 
WF ſheriff of the ſaid county in any wiſe howſoever 
Luring the ſhrievalty of the ſaid C. A. and R. G. 
nad in caſe of ſuch removal as aforeſaid, they the 
nad J. R. and C. B. or one of them, ſhall and will 
deliver unto the faid C. A. and R. G. or one of 
them, their or one of their executors or admini- 
ſtrators, all and all manner of books belonging or 
relating to the ſaid office, and all bail- bonds, proceſs 
and mandates, and other things whatſoever relating 
to the ſaid office which ſhall then be depending or 
remaining, or be in the hands, cuſtody or diſpoſal 
of the ſaid 7. R. and C. B. or either of them, their 
or either of their clerks, bailiffs or ſervants, unexe- 
cuted or not returned, whole, ſafe and uncancelled, 
and ſhall and will alſo pay and deliver to them the 
ſaid C. 4. and R. G. or one of them, all ſum and 
ſums of money, goods and chattels, as ſhall be 
taken, paid or levied in execution, or for the uſe 
of tbe King's majeſty, his heirs or ſucceſſors, by 
virtue of the faid office of ſheriff or under-ſherift 
of the ſaid county of M. within two days next 


ne? BN after requeſt in ſuch behalf ſhall be made by them 
the I the faid C. J. and R. G. or either of them, their 
. or either of their heirs, executors and adminiſtrators. 
der 4nd laſtih, they the ſaid J. R. and C. B. for them- 
fad ſelves ſeyerally, and for their ſeveral and reſpec- 
and WY tive heirs, executors and adminiſtrators, do, and 
the A exch of them doth, hereby covenant, promiſe and 
; 10 ent to and with the faid C. A. and R. G. and 
a each of them, their and each of their executors and 
1 adminiftrators by theſe preſents, that they the ſaid 


. R and C. B. or one of them, ſhall and will 
ein r, pay and diſcharge all rewards or ſums of mo- 
1 ney payable or to be paid by the ſaid ſheriff of 14, 
by virtue of any act or acts of parliament already 
hell Ag made, or which at any time or times hereafter, 

O 8 during 
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cCommited, or to be committed, on the King's high 
or diminiſhing the coin of this kingdom, or for aq 


in the ſaid office of under-ſheriff, by any act or ach 


date, c. did depute, aſſign, conſtitute and ordain 


denture more fully and at large it doth and mi 


that if the above-bound J. R. and C. B. their heirs 


adminiſtrators and affigns, . as alſo the lands, t. 
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during the ſaid F. R. 's continuance in the ſaid d. 
fice, ſhall be made for apprehending or convictig be 
any perſon or perſons for any felony. or rob 


way, or for- any burglary or felonious breaking 
entring any houſes, or for counterfeiting, clipping 


other matter or thing, that alfeady is or ſhall he 
| hereafter, for the time and term of his continuing 


of parliament impoſed on the ſaid ſheriff of M. and 

indemnify the ſaid C. A. and R. G. and each of 
them, their and each of their heirs, executors and 
adminiſtrators, of and. from the ſame. In wi- 
. 0 


3 N . 
Bond from the under-ſberiff of Middleſe 
0 the bigh-ſheriff. | 


The obligation to be from J. R. and C. B. uC 
A. and R. G. Penalty 5000 l. 


72 E RE As our ſovereign Lord George the 


FY Third, by the grace of God, Sc. by. bi nde 
letters patent, bearing date, Cc. did appoint, no- my 


minate and make the above named C. A. and R. G. 
high-ſheriff of the county of M. which ſaid C. 4 
and R, G. afterwards by their indenture, bearing 


the above-bound J. R. and C. B. their under-ſherif 
of the ſaid county of M. as in and by the ſaid in: 


appear: Now the condition F this obligation is ſu, 


executors and adminiſtrators, and every of them, 
do at all time and times hereafter ſave and ke 
harmleſs and indemnified, as well the ſaid C. 4. and 
R. G. their and each of their heirs, executo'% 


- nements, 
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nements, hereditaments, goods and chattels of 
the ſaid C. A. and R. G. of, for, touching and con- 
cerning the returns and executions of all ſuch pro- 
ceſs, writs and warrants, of what nature ſoever they 
be, as are or ſhall be directed to the ſheriff of the 
ſaid county of M. and ſhall be brought and deliver- 
ed, or offered to be delivered to the ſaid F. R. and 
C. B. or either of them, during the time that the 
faid C. 4. and R. G. or either of them. ſhall be 
ſheriff of the ſaid: county, and of and from all iſſues, 
fines and amerciaments which ſhall happen to be 
impoſed or taxed upon the ſaid C. AJ. and R. G. or 
either of them, for and concerning the not execu- 
ting, wrongful executing, or detaining in their 
hands any writs, proceſs or warrants, and of, for 
and concerning all eſcapes of all and. every perſon 
or perſons that ſhall be arreſted or apprehended: by 
virtue of any ſuch proceſs, writ or warrant, during 
the time that the ſaid C. A. and R. G. or either of 
them. ſhall continue ſheriff, of the faid county of 
M. and alſo if the ſaid F. R. C. B. and each of 
them,, their and each of their heirs, executors 
and adminiſtrators,” ſhall ſave harmleſs and indem- 
nied. the ſaid C. A. and R. G. and each of them, 


their and each of their heirs and aſſigns, and their 
hand each of their lands, goods and chattels, of all ſuch 
account and accounts as the ſaid C. A. and R. G. are 
„Do ſhall be charged withal as ſheriff of the ſaid 
unty of AA. to our ſovereign Lord the King, his. 
ny heirs or ſucceſſors, in any of his majeſty's courts, 
in and of all ſums. of money which ſhall be levied 
N received: by the ſaid J. R. and C. B. or either 


if them, as under-ſheriff of the ſaid C. A. and 
K. T. or any bailiff or other perſon, by the direcs 
tion or aſſent of the ſaid: J. R. and C. B. or either 
Dj them, fo. the uſe of. ou ri ſovereign Lord the King, 
5 heirs or ſuceeſſors; That then, Sc. 
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614.54 „„ 
Appointment of the ſteriff of Middlele 


clerks. 


FH IS indenture made, &c. between J. R. d 

— London, gentleman, under-ſheriff tu 
C. A. and R. G. eſqrs. ſheriff of the county of N 
and C. B. of Londen, gentleman, of th 
one part, and S. B. and F. B. of ——, Ln 
don, gentleman, of the other part. Jhereas the 
faid ſheriff hath admitted the ſaid J. R. into the 
office of his under-ſheriff, ſo that the guidance and 
management of the ſaid office, and all matters and 
things thereto relating or belonging, ſhall be and 
are to be and continue ſubject to and under the 
order, direction and power of them the ſaid J. I. 
and C. B. and by their order and direction, and 
not otherwiſe, to be per formed and done during il 
the ſaid ſheriffwick, they the ſaid J. R. and C. . 
having given ſecurity for his the ſaid 7. R. “s faithful 
diſcharge of the ſaid office, and indemnifying the 
faid ſheriff : Now this indenture witneſſeth, that the 
faid F. R. and C. B. at the ſpecial inſtance and re- 
queſt of the ſaid S. B. and J. B. have appointed 
and taken, and by theſe preſents do appoint and 
take the ſaid S. B. and F. B. to be clerks of the 
ſaid ſheriff, and of them the faid J. R. and C. B. 
in the ſaid office, to act, do and perform (together 
with F. O. of „ gentleman, the other cletl 
of the ſaid ſheriff, and of them the ſaid J. R. and 
C. B.) all and every act and acts, thing and thing 
neceſſary and convenient .for executing the ſaid d. 
fice of under · ſheriff of the ſaid county of M. and 
which ſuch clerks of the ſaid office have uſua)ly anf 
heretofore done and performed, during all the time 
and continuance of the ſaid ſheriff, with liberty ſo 
them the ſaid S. B. and J. B. (together with tit 
ſaid F. O.) to take to their own uſe all lawful and 
uſual clerks fees: In confederation whereof _ * 


S. B. and J. B. for themſelves, their heirs; execu- 
tors and adminiſtrators, do covenant, promiſe and 
agree, to and with the ſaid F. R. and C. B. their 
executors and adminiſtrators, by theſe preſents, in 


manner following (that is to fay) That they the ſaid 


S: B. and J. B. ſhall and will, during all the ſhrie- 
valty afoteſaid, well and honeſtly demean and be- 
have themſelves in the ſaid office, and diligently and 
carefully ſerve and attend them the ſaid F. R. and 


C. B. in and about the diſpatch of the ſaid buſineſs 


in the ſaid office, and obſerve and perform all their 


lawful orders and directions thereto, and uſe and 


beſtow their, utmoſt care, diligence and attendance 
therein: And alſo that they the ſaid S. B. and F. B. 
ſhall not, nor thall either of them make any war- 
rant upon any writ of Habere facias poſſeſſionem,, 
without receiving or agreeing for the fees due for 
the execution thereof, or without the direction or 
confent of them the ſaid J. R. and C. B. or one of 
them, And alſo that they the ſaid S. B. and J. B. 
ſhall not, nor ſhall either of them, make any war- 


nant whatſoever, to any other perſons than ſuch as 


are bailiffs of liberties, or ſheriffs bailiffs, who have 


| given ſecurity to the ſatisfaction of them the ſaid 


J. R. and C. B. and alſo that they the ſaid S. B. and 
and F. B. ſhall not, nor ſhall either of them, make 
any warrant or warrants, on any writ or writs of 
execution againſt the body, goods or chattels of any 
perſon or perſons, for or on behalf of whom any 
writ or writs of privilege De non moleflando, ſuper- 
ſedeas or pritettion ſhall be allowed in the ſaid office 
of the ſaid ſheriff; and alſo thzt they the ſaid S. B. 
and J. B. ſhall make all other lawful and ſufficient 
warrants upon any proceſs that ſhall come to their 
hands and be required of them; and alſo that they 
the (aid S. B. and J. B. ſhall not, nor ſhall either 
of them accept or take any Capias ad fatisfaciendum 
Minſt any bailiff, to charge them in cuſtody of the 
laid ſheriff, or any meſne proceſs requiring bail for 
more than 206 J. without the direction of the ſaid 
J. R. and C. B. or one of them, but rather ik 
Gs party applying will . ſtay for ſuch directions, 
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to give the party applying a warrant thereon; and 
alſe that they the ſaid 8. B. and J. B. ſhall take | 
good and "ſufficient bonds and ſecurity of and from 
all perſons they or either of them ſhall let to bail, 
or to or for whom they ſhall make or grant any 
warrants of replevin, ſo that the ſheriff may be in- 
demnified ; and alſo that they the ſaid S. B. and 

B. ſhall not take any inquiſition upon any writ 
of Ad quod damnum, nor any extent, elegit, or ſpe- 
cial Capias utlagatum, where any houſes, lands or 
tenements are to be found; and alſo that they the 
ſaid S. B. and J. B. ſhall not return any writ of 
Habeas corpus for any perſon in cuſtody, or fined in 
any criminal matter, or on the King's proceſs, nor 
ſhall they diſcharge the body or goods of any ſuch 
perſon, againſt the directions of them the ſaid J. R. 
and C. B. and alſo that they the ſaid S. B. and 

B. ſhall not, nor ſhall either of them return any 


writs of Venire facias, Diſtringas, or precept, with and 
any other panel than what the ſaid J. R. and WW +, 
C. B. or one of them, ſhall approve of, or impanel 0 
any grand jury, or jury of life and death, or any o 4 
other inqueſt or jury whatſoever, without the con- then 
ſent of the ſaid F. R. and C. B. and alſo that they "en 
the ſaid S. B. and J. B. ſhall not, nor ſhall either with 
of them, return above 20 l. iſſues on any writ of Haumi 
Diftringas without a rule of court, or the ſaid J. R. that 


or C. B. or one of their orders for ſo doing, ot 
return Deva/tavit till after any inquiſition taken; 
and alſo that they the ſaid S. B. and J. B. fhall Nell: 
make -legal and ſufficient returns in due time, to 
the beſt of their power, of and upon all other-writs ; 
and proceſs to be returned by them, and that they nd ei 


the ſaid S. B. and. J. B. ſhall within ten days next heme; 


after every term, during the ſaid ſhrievalty, or when tteir « 
and as often as they ſhall be by the ſaid J. R. and 
C. B. required, IA unto the ſaid J. R. and C. B. 
or one of them, their or one of their executors ol 
adminiſtrators, a juſt, true and perfect account of Ures, 
all ſuch monies and fees which they ſhall have te. WWmy, 
ceived for the eur _ and dauer beit, and "1 


* * 
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the ſame to the ſaid J. R. and C. B. or one of 
them, their or one of their executors or adminiftra- 
tors; and the ſaid S. B. and J. B. ſhall in their 
own proper perſons carefully and diligently attend 
all and every court and courts of juſtice, judges, 
juſtices or commiſſioners, when and as often as they 
ſhall be thereunto required by the ſaid J. R. and 


C. B. or either of them, and fhall then and there 


rform all ſuch matters and things as fhall be requi- 
ſte on the behalf of the faid ſheriff; and that the 


aid S. B. and J. B. ſhall during the time afore- 


ſaid, and after fuch time as the faid ſheriff ſhall 
go out of his office, at the requeſt of the ſaid J. K. 
and C. B. or either of them, aſſiſt the ſaid F. R. 
and C. B. and each of them, in the management 
of any affair relating to the ſaid offiee, as alſo in 
returning any writ or writs, or in the paſſing the 
accounts of the ſaid ſheriff, and doing all matters 
and things that ſhall be requiſite in order to the dif- 
charging and indemnifying the ſaid ſheriff, and pro- 
curing a quietus, and that without fee or reward for 
ſo doing; and laſily the faid S. B. and F. B. for 
themſelves, their heirs, executors and adminiſtra- 
tors, do further covenant, promiſe and agree to and 
with the ſaid 7. R. and C. B. their executors and 
alminiſtrators, in manner following; that is to ſay, 
that they the ſaid S. B. and J. B. ſhall and will 


from time to time, and at all times hereafter, at 
their or ſome of their own proper coſts and charges, 


well and ſufficiently ſave, defend, keep harmleſs and 
indemnified the faid C. B. and R. G. J. R. and 
B. and each and every of them, their and each 
ind every of their goods and chattels, lands and te- 
ements, and every of them, their and every of 
beir executors and adminiſtrators, of and from all 


nd all manner of action and actions, cauſe and 


auſes of action, ſuits, troubles, fines, amerciaments, 


ins, penalties, ſum and ſums, contempts, forfei- _ 


ures, judgments, executions, coſts, recoveries, lofles, 
amages and expences whatſoever, and of and from 
and every other trouble, charge and incumbrance 
Oo4 what- 
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whatſoever, that ſhall or may at any time or ting 
hereafter happen to ariſe, grow or be ſued forth, 
proſecuted, recovered, aſſeſſed, impoſed, ſet or taxed 
upon or ayainſt the ſaid C. 4. R. G. J. R. and 
C. B. or any and either of them, or which they or 
any or either of them ſhall or may, at any time or 
times hereafter happen to ſuſtain, incur, or be put 
unto, for or by reaſon or means of any act, default, 


neglect, omiſſion, commiſſion or miſtake of then 


the ſaid & B. and F. B. or either of them, in aq 


matter, cauſe or thing whatſoever relating to the 
ſaid office. 


Provided always, that if the ſaid S. J. 
and J. B. or either of them, ſhall not obſerve, per. 
form and keep the covenants and agreements here- 
in above ſpecified, and behave themſelves to the 
good liking of them the ſaid F, R. and C. B. it 
ſhall and may be lawful for them the faid J. 
R. and C. B. to remove and put out the ſaid 8, 
B. and J. B. or either of them from being a 
clerk or clerks in the ſaid office; and in cafe 
of ſuch removal they the ſaid 8. B. and J. B. ſhall 
immediately deliver up all books, writings and 
papers relating to the ſaid office, neceſſary for 
the carrying on the Buſineſs of the ſame, to the 
ſaid F. R. and C. B. or one of them, and al 
other books, papers and writings which the ſaid 
J. N. and C. B. or either of them ſhall. demand, 
being in the cuſtody or power of the ſaid S. J. 
and F. B.. or either of them, or with which the 


- Laid S. B. and J. B. or either of them have been 


intruſted ; the ſaid F. R. and: C. B. giving the ſaid 
8. B. and F. B. a receipt or diſcharge for the ſame, 
In Witneſs whereof the ſaid parties firſt above named 
have to theſe preſent indentures interchangeably { 
their hands and ſeals the day and year firſt abow 
written: | 


AP PE ND IX. 
N, 4. 
Indenture of covenants from a bailiff and 


his ſureties ts the high-ſheriff of Mid- 
dleſex. 


HIS indenture made the day of 


vereign Lord George the Third, by the grace of God, 
of Great Britain, France and Jreland King, de- 


Lord 1765, between C. A. Eſq; and R. G. Eſq; 
ſheriff of the county of M. of the one part, and 
J. I. of B. M. in the ſaid county of M. yeoman, 
[the bailiff! F. B. of L. P. S. in the pariſh of St. 
4. H. in the ſaid county, baker, V. ©. of P. L. 
in the ſaid pariſh and county, dealer in coals, F. 
P. of H. H. in the ſaid county, inn- holder, and 
R. F. of L. L. in the ſaid pariſh and county, pe- 
ruke-maker, [F. I. ſureties] of the other part, 


at the ſpecial inſtance and requeſt of the faid 
J. N. J. B. V. 9. F. P. and R. F. hath granted, 


doth grant, nominate, and appoint the ſaid F. V. 


R G. of the hundred of O. in the county of M. 
for and during all the time that the ſaid C. A. and 


the ſaid county of M. and that the faid F. W. fhall 
take to his own uſe all lawful fees and profits to him 
belonging, as one of the bailiffs of the ſaid hundred, 
reſerving always to the ſaid C. A. and R. G. all 
and all manner of fees which ſhall: from time to 
time happen, grow due, or accrue by reaſon of the 
executing or ſerving of any manner of execution, 


alſo all other fees, dues, profits, and emoluments 
to them the ſaid C. A. and R. G. or either of 
wem, incident or belonging to them as ſheriff of 


in the year of the reign of our ſo- 


fender of the Faith, &c. and in the year of our 


Wineſeth, That whereas the faid C. A. and R. G. 


nominated, and appointed, and by theſe: preſents 
to be one of the bailiffs of them the ſaid C. A; and 


R. G. or either of them, ſhall continue ſheriff of 
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the faid county of H. And whereas the ſaid J. . 0 
hath not only undertaken the executing and dif. tt 
charging of the ſame place or office of one of the ot 
faid bailiffs of the ſaid hundied of O. but alſo hath le 
taken his corporal (*) oath in due form of law for 7. 
that purpoſe, the faid 7. V. T B. N 2. E. p. tru 
and R. F. for and in conſideration of the premiſſes, an! 
for themſelves and every one of them ſeverally, of, 
their and every of their ſeveral heirs, executors and or 
adminiſtrators, do by theſe preſents covenant, grant, wit 
and agtee to and with the ſaid C. A. and R. C. WW he 
and each of them, their and each of their heirs, ex- the 
ecutors and adminiftrators, that he the faid'F, V. the 
from time to time, and at all times hereafter, for prec 
and during all the time that the ſaid C. A. and or d 
R. G. or either of them, ſhall continue ſheriff of not, 
the ſaid county of M. ſhall in and by all things and 
in his ſaid place or office well, truly, lawfully, and 
and honeſtly bear and behave himſelf, and faith- ſheri 
fully and diligently ferve and attend them the faid take 
C. A. and R. G. and the furvivor of them as {Wether 
ſheriff; and J. B. gent. now under-ſheriff to the and 
faid ſheriff of the ſaid county of M. and every of laid f 
the deputies of them the ſaid ſheriff or under-ſherif 
in the ſaid office; and in due and lawful manner f I 
all their and every of their lawful commands or tee 
directions touching any Manner of ſervice incident Dy vii 


or belonging to the ſaid ſheriff of the faid county of us ſa 
M. or to any bailiff of the ſaid county of M. as ers 
well within the ſaid hundred of O. as in any other 
place or hundred within the ſaid county of MH. wil r 820 
lingly, readily, lawfully, and dutifully fhall do, ex- 
ecute and perform; and alſo that the faid J. . 
ſhall at all times hereafter, and from time to time, 
for and during all the time that the ſaid C. 4. and e e 
R. G. or either of them, ſhall continue ſheriff 
of the ſaid county of M. duly, faithfully, and law- ike th 
fully execute and ſerve all and all manner of briefs, 
warrants, precepts or mandates, directed or to be 
directed to the bailiff of the faid hundred of 0. 


J * Modern Practice diſpenſes with this Oath. 
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or to him the ſaid F. V. by or in the name of 
the ſaid ſheriff, or by or in the name of any officer 
or perſon in that behalf Jawfully authorized, which 
ſhall be tender'd or come to the hands of the ſaid 
J. V. to be executed or ſerved, and ſhall make 
true, direct, and lawful return and returns, and 
anſwer. in writing, ſubſcribed with his own hand, 
of, to or upon every ſuch brief, warrant, precept 
or mandate; and ſhall deliver the ſame, together 
with the ſame returns, to the ſaid ſheriff or under- 
ſheriff for the time being, at the publick office of 
the ſaid ſheriff, on or before the days or times of 
the return or returns of the ſame brief, warrant, 
precept or mandate, without any manner of fraud 
or delay, whether the ſame ſhall be demanded or 
not, And alſo the ſaid F. V. from time to time, 
and at all times, during ſuch time as the ſaid C. A. 
and R. G. or the ſurvivor of them, ſhall continue 
ſheriff of the ſaid county of MH. ſhall receive and 
take into his ſafe; cuſtody. alone,' or jointly. with 
other bailiff or bailiffs of the ſaid county, the body 
and bodies of ſuch priſoner and priſoners, which the 
ſaid ſheriff, under-ſheriff, or any of his or their de- 
puty or deputies, ſhall by warrant upon any writ 
of Habeas Corpus tender and require the ſaid F. V. 
to receive and take into his ſafe cuſtody, and ſhall 
dy virtue of ſuch warrant and writ of Habeas Cor- - 
us ſafely conduct and carry ſuch priſoner or pri- 
oners to be delivered before ſuch court or courts, 
udge or judges, or to ſuch ſheriff or ſheriffs, gaoler 
r gaolers, as the ſaid writs of Habeas corpus and war- 
ant, to him directed thereon, ſhall appoint ; and 
hall ſafely conduct and deliver ſuch priſoner and 
lloners before fuch court or judge, or into the 
e cuſtody of ſuch ſheriff or ſheriffs, gaoler or 
polers, as the ſaid writ or writs ſhall direct, and 
ike the receipt of ſuch ſheriff or ſheriffs, gaoler or 
alers, indorſed upon ſuch writ or writs of Ha- 
% Corpus, for ſaving harmleſs: the ſaid C. A. and R. 
and bim the ſaid F. B. [the under-ſheriff] in that 
malf, And in caſe any ſuch priſoner and priſoners. 
U be remanded, that then he the ſaid I. V. ſhall. 
2 | x forthwith 


$72 


fer to go at large, or to eſcape, any perſon ot 


the faid ſheriff, for any cauſe ot cauſes whatloeve; 


or chattels to be purloined or taken out of his po 


alone or together with any other Bailiff or off 
left im the hends or euſtody of him the faid.7:# 


__kwfoul and fofficient warrant for 
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forthwith fafely convey and commit every ſuch pri; 
fonet to the cuſtody of the keeper of the gaol of Ne. 
gate. And alſo the ſaid J. . J. B. N. & B. 
and N. F. for themſehves, and every of them joint 
and ſeverally, their and every of their ſeveral heit 
executors and adminiſtrators do covenant and grant 
to and with the faid C. A. and K. G. and each of 
them, their and each of their heirs, executors and 
adminiſtrators, by theſe: preſents, that the ſaid 7, 
. tath not heretofore fuffered to go at large or u 
eſcape, nor ſhalt hereafter at any time or time, 
for and during all the time that the ſaid C. / 
and R. G. or either of them ſhall continue ſhe 
riff of the faid county of M. ſet at liberty, or (u- 


perfons whatfoever heretofore arreſted or attached, at 
which ſhalt hereafter be arreſted or attached by 
the faid F. N. alone or together with or by an 
other bailiff or officer, by his, their or any of their 
body or bodies, by virtue of any writ, warrant 
precept or mandate whatſoever of the faid ſhe 
riff; or which now are or hereafter ſhall be in, 0 
eommitted to the charge or cuſtody of him tit 
faid 7. V. alone or together with or by any other 
bailiff or officer, as priſoner or priſoners of or 1 


unti} the faid F. M. ſhall have a lawful and fub: 
cient -warrant for the diſcharging of ſuch priſon! 
or prifoners, under the hand writing of the fad 
theriff, under-ſheriff, deputy or clerk in that bet 
authorized. And alto that the ſaid J. M. ſul 
not at any time hereafter deliver or ſuffer any good 
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felon, which ſhall be ſeized or taken in 6x6 
tion (or otherwiſe howſoever)-by the faid J. 


of the faid ſheriff, or which ſhall be delivered 


by the ſaid (Meriff or under-ſheriff or any their 
puties or clerks/ umtibithe ſaid * 7 (hall hat! 
hw the delivery of l 
ſame under the hand- orion os tho faid wen 
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der-heriff or depyty, but ſhall make or cauſe to be 
made. a juſt, true and perfect ene of all ſuch 

by. hip fo ſeized or which, ſhall come to his 
hands, Within the ſpace of twenty-fqur hours after 
the ſame ſhall, be ſejzed or comp to his hands as 
aforeſaid, and ſball cauſe the fame to be appraiſed 
by two appraiſors, one of them to be appointed by 
the ſaid ſheriff, and ſhall as ſoon as canveniently 
may be, after ſuch appraiſment made, deliver a 
rrye copy thereaf ſigned by the ſaid F. M. iq the 
leid under ſheriff, his deputy or clerk, or ſome or 
age of them, and likeyiſe ſhall and will, when and 
as ofte g. as ay goofy or chattels by him ſo ſeized or 
taken are, ſold, (if:the money for which ſuch goods 
ſhall be 110 ſhall come to the hands, cuſtody or 
pollethon. of the {aid J. H.) forthwith pay or cauſe 
1 be paid to the ſaid under-ſheriff, his deputy. or 


= AS KSA 
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ſums gf money ſor which the ſame ſhall be ſold ; 
gd likewiſe all and every ſuch ſum and ſums, of 


— 
= 
— 
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ring; the ſheriffwick of the faid C. 4. and-R. G. 


thet E perſons by bim taken, or that ſhall be in his cuſtody 

in execution, by virtue of any Warrant to him or 
any other bailiff directed, on a writ .of .Capias ad 
ſatiefociendum.. And the faid F. WW a executots 
or admigiſtrators from time to time, and at all 
times duging ſuch time as the ſaid C. 4. and R. 
b. or either of them ſhall continue ſheriff of the 
ad: county of, M. and alſo after ſuch time as the 
kid C. J. and. R. G. ſhall go out and be. diſ- 
Serge of che ſaid office of ſheriff of the ſaid. county 


7 o M. ſhall truly and diligently. levy, collect and 
Are all and every the ſum 122 
u herewith the Gi. C. A. and R. G. or che ſur⸗ 
* Mor of them halb! ſtand. charged or chargeable in 
\  bis-mjeſty's: gourt of | Exchequer at We/tmin/ters ar 

n cher court whatigever, to be levied, colletied 
on 8 gathered within the aid hundred of O. by rea- 
he 2 — is office gf ſher iff of the ſaid county 
/4 

2 


levying bee, the aid 7. _ 


k, or ſome or one of them, all ſuch ſum or 


money, t that ſhall at any time or times hereafter, du- | 
of 
ta de received by the ſaid 7. M. of any perſon. or 
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his executors or adminiſtrators ſhall have a Falk. 


and pay all and every the fame ſum and ſums d 


; ſtrators as aforeſaid; ſo as the ſaid ſheriff may 
make payment of the aid money into the faid cout 


ting the ſaid place or of — of the bailifß 


. IW. during all the time that the ſaid C. A. and 


* — | * x # # & i 8 
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ent warrant delivered or tendered to him, them! br 
any of them. And that the faid F. his exec. 
tofs or adminiftrators ſhall well and truly ſatiy 


money to the ſaid J. B. [the under · ſheriff ] or to de 
ſaid C. A. and R. G. their or either of their executoy 
or adminiſtrators; at or before the return of ſach wi. 
rant, which for levying of the ſame ſhall beideliverel 
or tendered' the faid Y. N. his executors or admin: * 


of Excheguer in due time, and may pafs and perſe 
his actount at the time Jmnited by the faid court; 
and that the ſaid J. V ſhalt upon requeſt fubferi 
his tame, teſtifying the receipt of every ſuch wat 
rant. And alſo that the faid F. V. ſhall- from time 
to time, and at all times during ſuch' time that th 
ſaid C. A. and R. G. or either of them ſhalf con 

tinue ſneriff of the ſaid county of M. ſeire ſy 
take into his hands and cuſtody all and all manner 
of goods and chattels of felons, ' fugitives and per- 
ſons outlawed, or - waived, and goods and chatteb 
waived or Ritay'd, which ſhall happen to he found, 
had or taken within the ſaid hundred 6f 0. during 
the time that the ſaid C. A.” and R. G. or Either 
of them ſhall continue ſheriff of the faid wy 
of M. And thereof, and of all other ſums of mb 

ney, Tees and profits in any wiſe due, belonging ot 
incident to the ſaid ſheriff or under -ſheriff, which 
ſhall bat any time happen or come to the hands of 
cuſtody of him the faid F. W. by reaſon of exect- 
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of the ſaid hundred of O. ſhall make a juſt and true 
account and payment or delivery to the ſheriff 
under-ſheriff, when and as often as the faid J. J. 
ſhall be thereunto required. And alſo that the ſaid 


R. G. or either of them ſhall continue ſheriff! Wi 
the ſaid county of M. ſhall diligently and carefuly . 
in his own perſon, in due manner, attend at al attac 


and every general and * the pod 2 
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at Hicks's Hall, and ſeſſions of Oyer and Ter miner 
and gaol-delivery to be holden for the ſaid county 
of M. at J. H. in the O. B. L. or at any other 
place or places within the ſaid county of M. or L. 
or elſewhere, during the whole time that the ſaid 
C. A. and R. E. or either of them ſhall conti- 
nue to be ſheriff of the ſaid county of M. and. du- 
ting the continuance of ſuch ſeſſion and ſeſſions; 
and ſhall there do, perform and accompliſh all ſuch 
things as to his ſaid office of bailiff ſhall appertain. 
And that the ſaid F. W. during all the time that 
the ſaid C. A. and R. G. or either of them ſhall 
continue ſheriff -of the ſaid county, as often 
as he ſhall arreſt any perſon by virtue of any 
warrant whatever, before the perſon ſo arreſted 
ſhall- be carried to any publick or other houſe, or 
before any liquor or meat ſhall be called for, he 
the faid F. W. ſhall ſhew and deliver to the per- 
ſon ſo arreſted a copy of the following clauſes, 
part of an act of Parliament paſſed in the thirty- 
ſecond year of the reign of his late Majeſty's King 
| George the Second, [cbap. 28. ſect. 1, 2.] intituled, An 
act for the relief of debtors, with reſpect to the im- 
priſonment of their \ perſons, and to oblige Debtors, who 
ſhall continue in execution in priſon beyond a certain 
time, and for ſums nat exceeding what are mentioned 
in the act, to make diſcovery of, and deliver upon 
oath, their eflates for their creditors benefit: and alſo 
that the ſaid FJ. V ſhall ſuffer the perſon ſo ar- 
reſted, or any friend of his, to read the ſame, 
which ſaid clauſes follows in theſe words: Be it 
therefore enacted by the King's moſt excellent Majefly, 
ty and with the advice and conſent of the Lords Spi- 
ritual and Temporal, and Commons, in this preſent 
parlament aſſembled, and by. the authority of the ſame, 
That no fberiff, under-fheriff, bailiff, ſerjeant at 
Mace, or other officer or miniſter whatſoever, ſhall at 
any tume or times hereafter convey or carry, or cauſe 
to be. conveyed or carryed, any perſon or perſons by him 
„ them arreſted, or being in his or their cuſtody, by 
irtue or colour of any action, writ, proceſs, or 
achment, to any tavern, ale-houſe, or other piblick 
Pidualling or drinking-houſe, or to the private houſe of 
4 any 
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am ſuch officer or mini/ler, or of any tenant or relatim if 


his, without the free and voluntary conſent of the per 


aer perſons fe arreſted or in cuſtody ; nor charge any ſub 
perſen or perſaus with any ſum of money for ay 


wine, leer, ale, vicluals, tobacco, or any ether liqur « 


things whatſoever, ſave what he, ſhe or they ſhall ul 
for of his, her or their own free accord; nor faul 


cauſe or procure him, ber or them to call or pay fr 
any ſuch liquor or things, except what he, ſhe or thy 
ſhall particularly and freely off for; ner ſhall demand, 
take ar receive, or cauſe ta be demanded, taken 1 


received direfl or indireftly, any other or greats 


or ſums of money, than is er ſhall he by law al. 
lowed to be taken ar demanded for any arreſt or takin, 
ar for detaining or waiting till the perſon or perſons „ 
arreſted or in cuſtody ſhall haue given an appearance u 
bail, as the caſe ſhall require, or agreed with ih 
perſen or perſons at whoſe ſuit or proſecution be, | 
er they ſhall be taken or arreſted, or until he, ſbe n 
they ſhall be ſent to the proper gaol belonging te the con 
13. riding, diviſion, city, town or place where ſuch 
erreſt or taking ſball be; nor ſhall exact or take ay 
reward, gratuity, or money for keeping the perſon u. 
perjons fo arreſted or in cuſtody out of gaol or prijn 
nor ſhall carry any ſuch Perſon to any gaol or prijn 
within four and twenty hours from the time of each are 
re/t, unleſs ſuch perſon or perſons fo arrefted ſhall rifil 
to be carried to ſome ſafe and convenient diuelliꝶ. 


houſe of bis, her or their um nomination or appomt. . 


ment, within a city, borough, corporation or market 
town, in caſe. ſuch perſon or perſons fball be there a. 
reſted, or within three miles Foy? the place wherl 
fuch arreſt ſhall be made, if the ſame ſhall be nal 


aut of any city, borough, corporation or market-tout, 


ſo as ſuch dwelling-houſe be not the houſe of the fe 


| ſon grreſted, and be within the county, riding, diu, 


fon or liberty in which the perfon under arriſt ul 
arrefled ; and then and in any ſuch caſe it foal 


lawful to and for any ſuch fheniff, or other er 
miniſler, to convey or carry the perſon or perfeus þ 
arreſted, and refuſing to be carried to fuch aft on 
convenient duwelling-houſe as aforeſaid, to fuch gov 
priſon as he, ſhe or they may be ſent to by wi 
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them ; nor ſhall carry any ſuch perſon to any gaol or pri- 
ſin within four and twenty hours from the time of ſuch 


arreſt ; nor ſhall take or receive any other or greater 
um or ſums for one or more night's lodging, or for a 
day's dyet or other expences, of any perſon or perſons 


ceſs, other than what ſhall be allowed as reaſonable in 
ſuch caſes, by ſome order or orders already made, or 
which ſhall hereafter be made by the juſtices of the 
peace at ſome general or quarter-ſeſſions which ſhall 
be beld for the county, riding, diviſion, city, town or 
place where ſuch arreſt or taking ſhall be, who are 
hereby authorized and required with all convenient 
expedition to make ſame flanding order or orders Ps 
aſcertaining ſuch charges and expences within their 
riſþetive counties, ridings, diviſions, cities, towns and 
juriſdiftions, if the ſame hath, or have not already 
been there made; and if any ſuch order or orders 
bath or have been there already made, ſuch juſtices 
or the time being, at their reſpective general or quar- 
ter-ſeſſions, are hereby authorized and required to vary 
vr alter the ſame from time to time as they ſhall ſee oc- 
aan; and alſo are hereby required to cauſe a copy of 
very ſuch order, and of every variation or altera- 
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„ thereof, figned by the clerk of the peace of every 
4 ach county, riding, diviſion, city, town or place re- 
fc ectively, to be put and kept up in ſome conſpicuous 
uit. | 


lace in the ſeſſions- houſe, or ſame other proper place 
[ every ſuch reſpective county, riding, diviſion, city, 
pwn or place, as ſuch juſtices ſhall order, ſo as the 
ime may be there ſeen and examined as occaſion may 
qure, And alſo that the ſaid J. I, at all times 
reafter, and from time to time, during the time that 
elaid C. A. and R. G. or either of them ſhall conti- 
e ſheriff of the ſaid county of M. ſhall imme- 
ately, after any arreſt by him made, give notice of 


ie of his clerks, and duly enter the names of the 
ty by him ſo arreſted or attached in the office of 
laid ſheriff; and ſhall ſafely deliver into the. 
jon, in the charge or cuſtody of the gaoler or - 
P þ ” keeper 


of the action, writ or proceſs againſt him, her or 


under arreſt on any twrit, action, attachment or pro- 


e ſame to the under-ſheriff aforeſaid, or to ſome or 
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keeper of the. gaol of N. all ſuch perſons - who 


from time to time ſhall be arreſted or attachel 


or by bis their body or bodies by the ſaid J. J. 
within the ſpace of twenty-five hours next after 


ſuch arreſt, or attachment done, (except in the 


mean time they ſhall be lawfully diſcharged) there 
to be ſafely kept until they ſhall be from thence duly 
diſcharged. And if it (hall fo happen, that the a 
75 M. ſhall keep or detain any perſon or perſon 
by him ſo arreſted or attached as aforeſaid, in hi 
own houſe or elſewhere, and ſhall not deliver hin 
or them into the gaol of N. within twenty-fie 
hours next after fuch arreſt or attachment done x 
aforeſaid, that then and in fuch caſe he the fail 
FJ. FF. his executors or adminiftrators ſhall well an 
truly pay or cauſe to be paid to the ſaid ſheriff ot 
the under-ſheriff the full ſum of ten pounds of lan- 
ful money of Great Britain, for every hour that he 
the ſaid 5 IF. ſhall keep or detain in his cuſtody 
out of the gaol of N. any perſon or perſons by bin 
fo arreſted or attached as aforeſaid, beyond and abore 
the before limited time of key hours, (ex- 
cept the ſaid' perſon or perſons by him fo arreſted 
or attached, ſhall be in the mean time lawfully di. 


charged as aforeſaid, and except the ſaid J. V. ſhal 


have licence in writing under the hand and ſeal d 
the ſaid ſheriff or under-ſheriff, for the keeping and 
detaining in his cuſtody of the perſon or perſons ſ 
by him arreſted or attached, for a longer time, 
And that the ſaid J. N. neither by himſelf, or witi 
any other bailiff or other perſon, ſhall do, commit 
or ſuffer any act or thing, which ſhall be or tend 
to the hurt, loſs, damage or hindrance of the fil 
ſheriff or under-ſheriff or any of them, Ard ab 
the ſaid F. V. J. B. N. Q. F. P. and R. J. ſr 
themſelves, and every one of them jointly and & 
verally, and for their ſeveral, heirs, executors 

adminiſtrators do covenant, promiſe and grant # 
and with the ſaid C. A. and R. G. and en 
of them, their and each of their heirs, exec 
and adminiſtrators, by theſe preſents, that the ſal 
J. V. ſhall not at any time hereafter ſeize or uf 
\ — 


"4 


4A PPEN PBI X. 
in execution the g ds of, or attach or arreſt the 
body of any ambaſſador or foreign ininiſter, or the 


any other perſon whatſoever privileged or protected, 
without licence in that behalf firſt had and obtain- 
ed under the hand- writing of ſuch perſon or perſons, 
who for the time being have good authority to grant 
licence in that behalf: nor ſhall at any time here- 
after, by virtue of any warrant whatſoever, upon 
mean proceſs, arreſt or attach any perſon whatſo- 
ever, againſt whom the ſaid F. V. ſtat know any 
outlawry after judgment, Capias ad ſatisfaciendum, 
or other execution whatſoever, to. be either in the 


10 hands or cuſtody of the ſaid F. V. or of any other 
* perſon whatſoever; but before any ſuch arreſt ſhall 
4 make the ſaid 7. B. or ſome of his clerks, acquaint, 
1 ed with the ſame b or execution, and ſha 

* cauſe the party ſo arreſted, to be charged with the 
od BY ame execution or outlawry, before he ſhall be diſ- 
tn charged of .the ſame' arreſt, upon mean proceſs as 


aforeſaid. And alſo, that if the faid F. V. ſhall 


ore . Alo, UN we 10 

lx at any time hereafter let to bail any perſon or per- 
el ſons by bim arreſted or attached, by virtue of an 
41. warrant, precept or mandate of the ſaid ſheriff, upon 


any writ, bill or warrant, being bailable by law, 
Ac dat the ſaid J. W. ſhall take of every ſuch perſon, 
** ſo by him arreſted or attached, a luffcient bond of 
ns f appearance, in the name of the ſaid ſheriff, duly 
ime.) executed and witneſſed, in ſuch penal ſum or ſums 
vii of * his the writ, bill or warrant on which the 
* fad perſon or perſons ſo arreſted or attached ſhall 
ten £quire, upon reaſonable fureties of ſufficient perſons, 
eie Paving ſofficient Within the ſaid county of M. to 
1 68 fp their days in ſuch place of places, as the ſaid 
7 u vrt or writs, bills or watrants ſhall require, ac- 
d e ©rdirig to the form of the ſtatute in that _caſe made 
- oo and provided: arid tht the ſald'F. V. bebt ſuch 
int 0G dime as he ſhall let to bail any perſon fo arreſted 
under the band of the fait F. B. bis depuiy or 


clerk, purporting that tiere ate no other writs of 
proceſs than in the ſherifP? office agatiſt the ſaid per- 


ſervant of any ambaſſador or foreign miniſter, or of 


or attached, ſhall ptocute à certificate in writing 


Pp 2 ſon 
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fon ſo arreſted or attached, and all and every 
bond and bonds ſo as aforeſaid taken, or to be 
taken by him the ſaid J. V. of any perſon or per- 


' ſons whatſoever, he the ſaid F. V. ſhall on or be- 


fore the day of the return of the writ or procekz 
on which ſuch bond ſhall be taken, deliver the ſame 
to him the ſaid ſheriff, or the ſaid under-ſheriff, de. 


puty or clerks, fair and uncanceiled, at the publick 


office of the ſaid ſheriff, whether the ſame ſhall be 
demanded or not; to the end the ſaid ſheriff may 
make due return of ſuch writs and proceſs accord- 
ingly. Ard further, that the ſaid F. V. ſhall from 
time to time and at all times hereafter during the 
time that the ſaid C. A. and R. G. or either of 
them ſhall continue ſheriff of the ſaid county of A 
appear to all writs, proceſs and precepts, which ſhall 
be delivered to the ſaid ſheriff againſt him, and ſhal 
put in ſuch bail to all ſuch writs, proceſs-and pie- 
cepts, as the ſame ſhall require, or elſe render his 
body to the ſame; and further ſhall do and perform 
all ſuch things as the law in that behalf ſhall re- 
quire: and alſo ſhall ſatisfy and pay unto the faid 
ſheriff, his executors or adminiſtrators, or to the 
faid J. B. all ſuch ſum and ſums of money for 
which any writ of execution ſhall be delivered to 
the ſaid ſheriff againſt him the ſaid F. . or other- 
wiſe ſhall render himſelf a priſoner to the aforeſaid 
ſheriff thereupon : and alſo in caſe any debt, da- 


mage, ſum or ſums of money whatſoever ſhall at 


any time or times hereafter be recovered, adjudged 
or decreed againſt the ſaid C. A. and R. G. ot 
either of them as ſheriff of the ſaid county of A. 
for the eſcape or ſuffering to go at large of any pri: 
ſoner or priſoners whatſoever, or for taking inſuff- 
cient bail of priſoners bailable by law, or refuſing 
or neglecting to take ſufficient bail, or for taking 


bail of ſuch piiſoners as by law are not bailable, or 


by miſtake in levying one perſon's goods for another, 
or for any other cauſe, where it ſhall appear that 
the (aid eſcape or ſuffering to go at large, taking 
ſuch goods, or other cauſe, were occaſioned, made, 
done, committed or ſuffered by the default, nk 

„ * 21 : , genc ) 
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gence, permiſſion or occaſion of the ſaid J. N. or 


any ef his ſervants, or others by him entruſted or 
employed; that in every ſuch cafe the faid F. . 
J. B. V. Q. F. P. and R. F. or ſome of them 
ſhall well and truly ſatisfy and pay unto every ſuch 
perſon or perſons as ſhall ſo recover againſt the 
ſaid C. J. and R. G. or either of them, or un- 
to whom any thing ſhall be adjudged or decreed, 
all and every the ſame debts, damages, ſum and ſums 
of money, goods or things fo recoyered, adjudged 
or decreed, without any further ſuit or delay, and 
ſhall thereof clearly exonerate, acquit and diſcharge 
the ſaid C. J. and K. G. and each of them, their and 
each of their keirs, executors and adminiſtrators, and 
ſhall likewiſe ſatisfy and pay to the faid ſheriff, or the 
faid under-ſheriff, all ſuch ſum and ſums of mo- 
ney as the ſaid ſheriff or under-ſheriff or any of 
them ſhall have diſburſed or expended in deſend- 
ing any ſuch fui:, over and above the ufual coſts 
in any court or courts againſt the faid fheriff in 
that behalf adjudged. Provided nevertheleſs, and it 
is covenanted, concluded, condeſcended and agreed 
upon, by and between the faid Parties to theſe pre- 
ſents, that when and ſo ſoon as the ſaid J. V. 
ſhall make breach of any of the covenants, articles, 
and agreements, which by and on the behalf of him 
the ſaid F. W. are or ought to be obſerved, per- 
formed, fulfilled and kept, that - then and from 
thenceforth it ſhall and may be lawful for the faid 
ſheriff or the ſaid under-ſheriff, deputies or clerks, 
to remove and put out the ſaid 7. W. from being a 
bailiff of the ſaid hundred: and in caſe of ſuch re- 


moval, that he the ſaid J. W. ſhall deliver or cauſe - 


to be delivered unto the ſaid ſheriff, deputy or clerks, 
all ſuch warrant or warrants, precept or precepts, 
bond and bonds, writing and writings whatſoever, 
which may or ſhall in any wiſe appertain or belong 
to the ſaid office: and alſo ſhall pay to the ſaid 
ſheriff or under-ſheriff all and every ſum and ſums. 


of money by him the ſaid J. V. levied, received, 


or collected by virtue of any ſuch warrant, precepts 
er mandate of the ſaid ſheriff, and then remaining 
P p 3 wi 
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on one ſide, and the condition by indorſement on the 
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in his hands; the ſaid ſheriff or under-ſheriff giving 
unto the faid J. V. a receipt or acquittance for the 
ſame. In witneſs whereof, the parties to theſe pre- 
ſent indentures have interchangeably ſet their hands 
and ſeals, the day and year firſt above written. 


Sealed and delivered 
in the preſence of 


38 


Nee 
g wY 


N. B. The ſheriff uſually takes a bond for per 
formance of covenants, 


No. v. 
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The « obligation to be from R. T. to C. A. and 
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H ERE A S the (5) within ks KF 7 

Vis retained by the within named ſheriffs of 
Zondon, in the office of a ſerjeant of mace, from 
the day of the date within written, incluſive, until 
the feaſt of St. Michael the Archangel, which ſhall 
be in the year of our Lord 1766 excluſive: Nav 
the condition 2 the obligation within written is ſuch, 
that if the ſaid R. J. and his yeoman ſhall not per- 


(*) It was the antient cuſtom to write the obligation 


other fide, which cuſtom in ſome caſes is now obſerved; 
and the word <withis is here ane" in other places uſed 
inſtead of _ ni 


. 
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as. 


AK 
mit any perſon or per ſons by him or them taken in 
execution by the time aforeſaid, by virtue of any 
warrant to any of the ſerjeants at mace of the faid 
ſheriffs, by the faid ſheriffs directed, to go at liberty 
out of their cuſtody, but the ſaid perſons and every 
of them ſhall ſafely and fecurely keep, until the plain- 
tif named in ſuch execution fhall ſeal and deliver 
a good and ſufficient releaſe of ſuch execution to 
the ufe of the ſaid fheriffs, or that the ſame per- 


| ſon or perſons ſhall otherwiſe be diſcharged by due 


courſe of law, as the fecondary ſhall direct, or ſhall 
commit the ſaid perſon or perſons to priſon within 
the ſaid city of London, under the cuſtody of the 
ſaid ſheriffs ; and ſhall in no wife deliver or pay any 
ſum or ſums of money by him the ſaid R. J. levied 
or ſeized, either to the plaintiff named in fuch 
execution, or to any other perſon or perfons what- 
ſoever, until ſuch plaintiff ſhall feal and deliver a 
good and fufficient releaſe of ſuch execution to the 
uſe of the ſaid ſheriffs, or fome other diſcharge as 
the ſecondary ſhall direct or approve of; and ſhall, 
upon aft ſuch ſeizure and ſeizures by him to be made 
of any goods by virtue of any execution, take care 
that able and ſubſtantial men be made uſe of for 
appraiſers, and ſuch as are ſkilful in the commodi- 
ties ſeized, and that of ſuch goods ſo ſeized he ſhall 
forthwith bring an inventory into the office ; and 
alſo that the ſaid R. Y. after an arreſt made by him 
by virtue of any warrant upon any mean proceſs, 
ſhall, at or before the return thereof, bring the 
perſon or perſons arreſted by him to the faid office 


| at the Comprer, to bail, whence fuch warrant is 


granted, or for want thereof, commit him to the 
proper priſon appointed for that purpoſe, or cauſe 
ſuch. writ, in cafe of an agreement betwixt the 


parties plaintiff and defendant in ſuch writ named, 


to be withdrawn, or otherwiſe ſufficiently diſcharg- 
ed, by allowance of the ſecondary ;. and alſo in caſe 
any writ or writs ſhall be brought to the ſaid office, 
either to the ſaid ſecondary or his clerk, againſt the 
laid R. J. at the ſuit of any perſon or perſons what- 
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ſoever, that the ſaid R. Y. upon notice thereof, 
ſhall either give appearance or bail to ſuch writ 


as the nature of them ſhall require; and likewiſe 


that if the ſaid R. J. and his yeoman ſhall well and 
faithfully ſerve the ſaid ſheriffs, and_either of them, 
in their reſpective places during the time aforeſaid, 


and ſhall fave harmleſs and indemnified the aid 


ſheriffs, and each of them, their and each of their 
heirs, executors, and adminiſtrators, as well againſt 


our ſovereign Lord the King, his heirs and ſucceſ- 


ſors, as againſt any other perſon or perſons whatſo- 
ever, for or by reaſon of any execution or execu- 
tions, eſcapes, or any other matter or thing what- 
ſoever, which during the time aforeſaid ſhall be 
done and executed by the ſaid R. J. or any his 
deputies or aſſigns, by reaſon or colour of his ſaid 
office, which he or they by virtue of his ſaid office 
ought to have done; and ſhall alſo during the ſaid 
time well and ſufficiently obſerve and fulfil all and 
every the commands of the ſaid ſheriffs, their under 
ſheriffs or ſecondaties, and thoſe deputed by the 
ſaid ſheriffs to execute their office of ſheriffwick ; 
Then the within written obligation to be void, 
otherwiſe to be and remain in full force and 
virtue, „ | 


ain e e 
Form of a bond in replevin. 


K ; Now all men by theſe preſents ; That we 


George Adams of Reading, in the county of 
Berks, gent. and 'Fohn Brown of the ſame town and 
county, yeoman, are held and firmly bound to 
George Mayday, eſq; ſheriff of the county aforeſaid, 
in the ſum of 1007. of lawful money of Great 
Britain, to be paid by the faid George Adams, ot 


his certain attorney, executors, adminiſtrators or 


aſſigns; for which payment to be well and truly 


made we bind ourſelves, and each of us binds 2 
1 0 | lf, 
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ſelf, for the whole and in groſs, our heirs, execu- 
tors and adminiſtrators, firmly by theſe preſents, 
Scaled with our ſeals the 14th day of Fanuary 1765, 
and in the fifth year of the reign of our Lord George 
the third, by. the grace of God, of Great Britain, 
France and Ireland King, defender of the faith, 
. 
The condition of this obligation is ſuch, that if Condition, 
the above bounden George Adams do appear at my 
next county court, to be holden for the county of 
Berks, at the town of Reading, on Monday the ſe- 
cond day of Fuly next, and do proſecute there with 
effect his ſuit which he hath commenced againſt 
Henry Hlorue, for the taking and unjuſtly detaining 
of two oxen, c. the goods of him the ſaid George 
Adams, and to make return of the ſaid goods, if 
return of the ſame ſhall be adjudged ; That then 
o-_ preſent obligation ſhall be void and of none 
ffect. : | 


No. VII. 
Aſſignment of replevin bond. 


4% W all men by theſe preſents ; That 7. 
O. B. eſq; ſheriff of the county of E. have, 
at the requeſt of the above named R. L. eſq; the 
avowant in this cauſe, aſſigned over unto him the 
ſaid R. L. this replevin bond, purſuant to the act 
of parliament in that caſe made and provided. Jr 
witneſs whereof I have hereunto ſet my hand and 
ſeal of office, this Day of 17 


Sealed, c. 


No yIII. 


ADE NDEXL 
| Ne. VIII. 
Appointment of the keeper of Newgate, 


THIS indenture made, &c. between C. A. eſq; 


alderman of the city of Londen, and R. G. efq; 


alfo alderman of the city of Langdon, of the one part, 


and R. 4, of ——— London, gentleman, of the 
other part; Witneſſeth, that the ſaid C. A. and R. 
G. being elected and choſen, and having taken up- 
on them the office of ſheriffs of the city of Londen, 
and alſa the office of ſheriff of the county of If 
for one whole year, commencing from the day of 
the date hereof, as well in canſideration of the al. 
fured hope and truft that they the ſaid C. A. and 
R. G. have of the fidelity and honeſt dealing of tie 
faid R. A. and of the confidence they repoſe in 
him, and for and in conſtderation of the covenants 
and agreements herein after contained on the part 
and behalf of the ſaid R. A. his heirs, executors 
and adminiſtrators, to be kept and performed, a 
alſo for divers other good cauſes and conſiderations 
them the ſaid C. A. and R. G. thereunto moving, 
have and each of them hath (as much as in them 


lies and they lawfully may) deputed, ordained, con- 


ſtituted, authorized and appointed, and by theſc 
preſents do, and each of them. 42th depute, ordain, 
conſtitute, authorize and appoint the ſaid R. 4. ta 
be the gaoler or keeper, for and under them the ſaid 
C. A. and R. G. of all and every ſuch priſoner and 
priſoners as now is or are in the cuſtody or keeping 
of them the ſaid C. A. and R. G. or any of their 
deputy or deputies, ſervants or aſfigns, in the go! 
or priſon of Newgate, or who ſhall at any time ol 
times hereafter, during the ſheriffwick of the fad 
C. A. and R. G. be ſent, brought or committed 
priſoners to the ſaid gaol or priſon of Newgate, ot 
delivered or committed into the cuſtody or keeping 
of them the ſaid C. A. and R. G. or either of them, 


as ſheriffs of London, or ſheriff of MH. by virtue * 
| | me 
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means of any writ or writs, proceſs or proceſſes, 
warrant or. warrants, mandate or mandates, or 
otherwiſe howſoever, on any pretence whatſoever, 
by any perſon or perſons having lawful authority in 
that behalf; but ſubject nevertheleſs to the proviſo 


from the ſaid office of gaoler or keeper of Newgate, 
l at the will and pleaſure of the ſaid C. J. and R. G. 
or either of them; and they the ſaid C. A. and R. 
| G. have and each of them hath conſtituted and ap- 
: pointed, and by theſe preſents do and each of them 
| dub conſtitute and appoint the ſaid R. A. for them 
F and in their names, or in the name of him the ſaid 
F R. A. and to and for the proper uſe of bim the ſaid 
7 R. A. to demand, take and receive all ſuch juſt 
4 and lawful profits, benefits, commodities, advan- 


e nuss, fees and perquiſites as ſhall and may be law- 
fully had, made, got, received or become due, or 
5 23 are or ſhall be, during the ſheriffwick of the ſaid 
1 C. 4. and R. G. incident, belonging or appertain- 
1 i to the place or office of gaoler or keeper of 


4 Newgate, or ariſing therefrom, or by reaſon thereof, 
in any wiſe howſoever, as a recompence to the ſaid 
* R. A, for his trouble, riſque and care in the execu- 
1 ting of the ſaid office of gaoler or keeper of Neo- 
1 gate, and undertaking at his own proper coſts and 
e charges, from time to time, during the ſheriff wick 


1 of the ſaid C. A. and R. G. or either of them; and 
1 his the ſaid R. A.'s being continued gaoler or keeper 
. of the ſaid gaol of Neugate by the ſaid C. A. and 
R. E. or either of them, to find, provide and be at 
the expence of all neceſſary goods, utenſils and fur- 
niture for the uſe of the ſaid gaol or priſon of New- 
Cate, and alſo of all requiſite and neceſſary irons, 


cults, ropes and other things uſually found and 
provided by any gaoler or keeper in or about the 


committed, or to be committed during the ſaid ſhe- 


that 


or power of diſplacing or removing the ſaid R. A. 


fetters, locks, bolts, manacles, hand-cuffs and other 


ſaid priſon, for the ſafe cuſtody. of the. priſoners 


riftwick of the ſaid C. A. and R. G. thereto, accord- 
ing to his the ſaid R. A's covenant herein after for 
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that purpoſe mentioned; and alſo in confideration 
that the ſaid C. A. and R. G. their heirs, executor, 


and adminiſtrators thall be freed and diſcharged b) 
the faid R. A. his heirs, executors and adminiftr;. 
tors, from time to time during his continuance in 
the ſaid office of gaoler, or keeper of Neugate, 
under them the ſaid C. A. and R. G. or either 
of them, from all charges and damage; whatſo- 
ever relating to the ſaid office of gaoler, as here- 


in after is mentioned, they the ſaid C. A. and R 
| G. 4 ſeverally covenant, promiſe and grant ty 


theſe preſents, for themſelves and eech of them, 
their and each of their executors and adminifti- 
tors, and with the ſaid R. A. his executors and ad. 
min:ſtrators, that they the ſaid C. A. and K. 6. 
ſhall and will allow unto the ſaid R. A. to and for 
his own uſe, all the juſt and lawful profits, benefits, 
commodities, advantages, fees and perquiſites, as 
fhall be received by the ſaid R. A. by virtue of his 
office, during fo long time as he ſhall be continued 
therein under them the faid C. A. and R. G. or ei- 
ther of them; and in conſideration of the premifles, 
and for other good cauſes and conſiderations, him 
the ſaid R. A. thereunto moving, he the ſaid R. 4, 
for himſelf, his heirs, executors and adminiſtrators, 
and for every of them, doth covenant, promiſe and 
grant to and with the faid C. A. and R. G. ther 


executors and adminiſtrators, by thefe preſents, 
that he the ſaid R. A. ſhall well and truly, duty, 


honeſtly and ſufficiently, during fo long time as the 
faid C. A. and R. G. or either of them ſhall continue 
officers. or ſheriffs of London, and ſheriff of M. 
and ſhall think fit to continue the ſaid R. 4, in 
the ſaid office of gaoler or keeper of Newgate, ex- 
ecute and perform the ſame, and carefully, well, 
truly and honeftly demean and behave himſelf there- 
in, and in all matters and things whatſoever rela- 
ting thereto, without committing any extortion, ot 
accepting of any unlawful bribes, fees or reward, 
either by himſelf or his agent or agents, deputy cf 


deputies, ſervant or ſervants, or any others in 2 
ot 


A PEE & DF 
for him or to his uſe; and alſo that he the ſaid 
R. A. or his deputy or deputies, agent or agents, 
Mm ſhall and will from time to time, and at all times 
Ga from henceforth, during his the ſaid R. A.*s being 
Yi continued in the ſaid office of gaoler by the ſaid 
oj C. A. and R. G. ſtand and be charged with all and 
by every the priſoner and priſoners as is and are now 


65 remaining in or belonging to the ſaid gaol of N 


1 gate; and likewiſe that the ſaid R. A. or his agents 
15 {hall alſo from time to time, and at all times from 
2 henceforth, during the ſaid R. A. 's being continued 
R, in the ſaid office by the ſaid C. A. and R. G. re- 
7 ceive and take into his cuſtody, and for ſafe keep- 
Ny ing in the ſaid gaol, all and every the priſoner and 
* priſoners who ſhall be from time to time hereafter 
- WH (during ſo long time as they the ſaid C. A. and 
b. R. G. ſhall continue ſheriffs of and for the faid city 
or of London, and ſheriff of the county of M. and con- 
G, tinue the ſaid R. A. in the ſaid office) brought, 
2 committed or ſent to the ſaid gaol, or the cu 

ils of the ſaid C. A. and R. G. or either of them, by 


ed virtue of any writ or writs, proceſs or proceſſes, 
oy mandate or mandates, warrant or warrants, by any 
25 perſon or perſons whomſoever, having lawful au- 
7 thority or power for that purpoſe; and the ſaid pri- 


ſoner or priſoners as ſhall be ſo brought, committed 
or ſent as aforeſaid, and all and every the priſoner 
and priſoners now being and remaining in the ſaid 
gaol of Newgate, ſhall and will, well and truly, 
by himſelf, his deputy or deputies, keep ſafe and 
impriſoned according to the tenor, purport and ef- 
te& of the warrants, precepts or commandments, 
writs or authority, by virtue of which he, ſhe or 


foners ſhall be delivered by due courſe of law, or 


C. 4. and R. G. or their under-ſheriff, or deliver- 
ed over to the next ſucceeding ſheriffs or ſheriff, 
upon the expiration of the ſhriffwick of the ſaid C. 
4. and R. G. and alſo that he the ſaid R. A. his 
| deputy 


they, or any of them ſhall be or ſtand committed, 
charged or impriſoned, until ſuch priſoner or pri- 


ſet free and at liberty with the allowance of the ſaid 
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3 deputy or deputies, agent or agents, ſervant or fe. 
vants ſhall not nor will permit or ſuffer any ji. 


ſoner or priſoners whomſoever to be delivered out 
of the ſaid gaol or priſon, unleſs by due courſe of 
Jaw, without a liberate or ſome other ſufficient 
warrant from the ſaid C. A. and R. G. or their 
under-ſheriff, deputy or deputies, under the ſex] | 
of the office firft had and obtained; and furthy 
that he the ſaid R. A. his heirs, executors and ad. 
miniſtrators ſhall and will at all times hereafter ac. 
quit and diſcharge, or otherwiſe well and ſufficienth 
ſave, keep harmleſs and indemnified the ſaid C. { 
and R. G. and each of them, their and each of 
their heirs, executors and adminiſtrators, their and 
each of their goods, chattels, lands, tenements and 
eſtate; of, from and againſt all and all manner « 
action and actions, cauſe and cauſes of action, ſuits 
payments, damages, expences, fines, amerciamentz, 
pains, ſum and fums of money, penalties, con. 
tempts, forfeitures, judgments,” executions, dam. 
ges, coſts and loſſes, and of and from all and 
every other troubles, charges and incumbrance 
whatſoever, that ſhall or may happen, ariſe, gros 
or be put unto, or aſſeſſed, impoſed, laid, rated, 
ſet or taxed upon or againſt them the faid C. / 
and R. G. or either of them, their or either of thei 
heirs, executors. or adminiſtrators, or their or & 
ther of their goods, chattles, lands or tenements, 
for or by reaſon of any eſcape or eſcapes, or letting 
any priſoner or priſoners, voluntarily or negligent, 
or otherwiſe, to get at large or eſcape, or for or b} 
reaſon of any act, default, negligence, miſbehaviour 
misfeazance or misſeazances, abuſes, miſdemeanom 
commiſhon or commiſſions, omiſſion or omiſſors, 
default, delay or contempt, or for and by reaon 


of any matter, cauſe or thing that ſhould or ouyit 


at any time, in any kind whatſoever, to be dote 
or performed by the ſaid R. A. as gaoler or keeper d 
the ſaid priſon of Newgate, or by any of his deputf 
or depaties, clerk or clerks, agent or agents, off 
cers or Miniſters, ſervant or ſervants,. or for a7 
. rea 
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reaſon of his or their not doing, inſufficient doing, 
overdoing or neglecting his or their duty or du- 
ties, or returning, miſreturning, or the not due re- 
turning or executing any writ or writs, warrant or 
warrants, precept or precepts, mandate or mandates, 
or for or in reſpect of any matter, cauſe or thing 
whatſoever hereafter to be done or omitted to be 
done by him, them or either of them, concerning 
the ſaid office of gaoler or keeper of Newgate, or 
for or in reſpect of any demands or duties due or 
payable by the gaoler of the ſaid gaol to the judges 
or the clerks of aſſize, or clerks of the peace, 
judges ſervants, or other officers or perſons whatſo- 
ever, or for or by reaſon of the non-attendance of 
the ſaid R. A. as gaoler or keeper of the ſaid gaol, 
in any of the courts of judicature, or before any 
of the judges, juſtices of the peace, and officers 
having a legal authority to require his attendance, 
or for or by reaſon of the non-obſervance or non- 
obeyance of the commands of the ſeveral courts of 
our Lord the King, his heirs and ſucceſſors, before 
the ſaid C. A. and R. G. as ſheriffs of London, or 
ſheriff of M. held or to be held, or the not duly 
ted, executing the ſaid office of keeper of the ſaid gaol 


1 of Newgate, or any ways relating thereunto, or for 
bel or by reaſon of any matter or thing whatſoever, in 
el any wiſe concerning the ſaid office of gaoler of 
nts, Newgate, or the execution thereof, and that with- 
ung cout any troubles, coſts, charges, damages or expences 


t therefore to be ſuſtained, incurred, or expended by 
by the ſaid C. A. and R. G. or either of them, their 
ur, or either of their heirs, executors or adminiſtrators 


ory in, about, for, touching or concerning the ſame ; 
And further, that he the ſaid R. A. ſhall and will 


during all the time that he ſhall continue in the 
ſaid office of gaoler, under the ſaid C. A. and R. G. 
make and keep a juſt, exact, true and perfect ac- 


7 count or calendar in writing, containing 2s well. 
pft- all and every the name and names of all and every 
if the priſoner and priſoners who now is and are, and 


from 


from time to time, and at all times from henceforth, 
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AT FENNEL, 
from time to time from henceforth hereafter, du- 
ring the ſheriffwick of ſaid C. A. and R. G. ang 
his the ſaid R. A.'s continuance in the ſaid office 
under them, ſhall be committed priſoner or priſoner, 
to the ſaid gaol of Newgate ; as alſo all and ever 
the ſeveral cauſe and cauſes of commitment and 
impriſonment of all and every ſuch perſon'and per. 


ſons, and the time when committed, and by whom, 
and likewife that he the faid R. A. his agent or 


agents ſhall and will from time to time, and at all 


times, during the ſheriffwick of the ſaid C. A. and R. 
G. deliver unto them the ſaid C. A. and R. G. and 
to all and every ſuch perſon and perſons as they 


the ſaid C. A. and R. G. or either of them ſhall 


from time to time direct, and when and as often, 
from time to time as thereunto required, true and 


fair copies in writing of ſuch calendar and calen- 


dars; and alſo that he the ſaid R. A. ſhall and wil 
from time to time, and at all times from hence- 
forth, during his continuance in the ſaid office, be 


truly diligent, attending, aſſiſting and aiding unto 


the ſaid C. A. and R. G. and their ſecondaries, un- 
der- ſheriff or underſberiffs, in all affairs and buſi- 


neſs whatſoever, where with the ſaid C. A. and R. 


G. is, are or ſhall be charged or employed in or 
about the keeping the ſaid gaol or priſon of Mu- 


gate; and alſo that he the ſaid R. A. ſhall and will 
alſo freely remove, carry and convey all manner 


of priſoner and prifoners, as well at the time of 
the ſeffions of Oyer and Terminer, and gaol delivery 
for the faid city of London and county of M. 28 
alſo at all other times, and to ſuch place and places, 
and to and before ſuch court and courts, perſon 
and perſons, and at and by ſuch time and times, 
as the ſaid C. A. and R. G. or their under-ſherift 
or under-ſheriffs ſhall be charged or required by any 
legal proceſs or authority to convey, carry and re- 
move ſuch priſoner or priſoners, and lay out and 
expend all monies whatſoever as ſhalt be occaſioned 
thereby; and the ſame priſoner and priſoners ſhall 
from time to time, during the term afrefaid, ſafely 

ce 0; HET remove 
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nl again to the ſaid gaol of 


te, unleſs he, ſhe or they ſhall be removed 
Tee A. 
and R. G. by due courſe of law (all ſuch allow- 
ce and allowances as ſhall be made, given al- 
1 ed or paid by and from the exchequer or elſe- 
where, or bath or have been uſually paid or 
allowed. by the ſecondaries of Mead, firaet and the 
Pauly compter, Landam, or the under-ſheriff of A. 
or any ar either of them, for the removing, car- 
Ig or recarrying ſuch priſqner or priſoners, he- 
permitted to be had and taken by the ſaid R. 
to and * his own uſe); . that he 
„ (ball and will, at his own proper 
s, find * provide 3 e 
hr 
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provic 

LEN abliged to find and 
the 2 as alſo all and every ſuch irons, 
| e Ke 71 bolts,. manacles, hand>cuffs, and 

er cuffs, and all kind of ſetters and other utenfils 
and Gange dal be neceſſary to be uſed, ar as there 
ſhall be accafion for to be — uſe of in and about 
the ſaĩd gaol, for the - better ſecurity. and conſine- 
ment of the priſoner and priſoners who ,now are.or 
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ſhall be, daring the ſheriffmick of the ſaid C. A. and 


R. G. and his the R. 4. s being continued keeper 
of the ſaid gaol of Neugate by the ſaid C. H. and 
R. G. committed priſoners to the ſaid to pre- 
vent their making any eſcapes. Provided always, 
and it is hereby declared and agreed, by and be- 
tween all the faid parties hereto, that it is the true 
intent, meaning and agreement of them and of theſe 
preſents, that it ſhall and may be. lawful to and for 
the ſaid C. A. and R. G. or either of them, at any 
time or times during their or either of their, conti- 
1. in the ſaid. affices - & ng of their ar Si- 
ther of their free will and ure, and without gi- 


hoe, or TY or dbing compellable t to give or 


Qq ſhew 
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ſhew to bim the faid R. A. or to any other perſon 
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or perſons whatſoever, or to any court or courts 
of law or other judicatute whatſoever, any cauſe 
or reaſon for their or either of their ſo doing, ab- 
ſolutely to diſplace and remove the ſaid R. A. out of 
and from the ſaid place or office of — or Loo 
of the ſaid gaol of Newgate aſorefaig, 
ring all the reſidue of the ſaid time 2 280 80 Be 
ſhall be then to come of their keßifwick, any ang 
in theſe preſent indentures contained, or y-other 
matter whatſoever" to the cotitrary thers in any. 
wiſe notwithſtaiiging : and the faid R. A. for Kim. 
ſelf, = irs, "executors and admitiſtratofs, and 
m derb further Covenant, omiſe*and 
2028 and with the faid C. 4: and” . their 
exccutors and an y theſe prefents,” that 
in caſe of ſuch diſpkcing removing 452 him the 


fai R. A. 28 afbrefaid, 14 the faid R. "4" or 
being 16 diſplaced or temoven, ſhalt 6; A 


38 0 te of the ü 2 

wife howfoever, during the theriffwick Xe El 
C. H. and R. G. and 821% that he the ſaid R. 4. 
his executors or adminiſtrators, in cafe of ſuch re- 
moval of him the ſaid R. A. out of and fram the 
ſaid office, fall and will within the ſpace of three 
days then next enſuing delivef over or cauſe to be 
delivered over unto the faid C. A. and R. G. of 
one of them, "their or one of their ex enecutors, ad- 
mitiiftrators' or aſfigns, or ſuch pefſon or perſons 
as they or either of them ſhall dep pute the pofleffion 
of the faid' gaol, and all the Piſonlers therein, and 
all and all manner of books, papers and other 
things whatſbever relating or that have related to 
the ſaid office {fince' the ſaid R. A. ſhall have acted 
therein by virtue of theſe preſents)” whole, fafe and 
in good order, and without any alterations, razures 
or obliterations to be made therein after ſuch the 
determination of the will of the faid C. A. and R. 
G. or of either te ke as to the faid _ 
gaoler ores to =_u wer he reſerved 
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ne Nin de 203 gage 2 | 0 
HE Condition, Fc. That if the above bounden 
7 R. A. .gaoler toi the: ſaid C. A. and R. G. ſhes 
4iff. of the county of 4. do from time to time re- 
ceive and take intachis ward and cuſtody within the 
in the hun! f AA. aforeſaid, all ſuch perſon 
and perſons, priſonet and priſoners, which ſhall be 
committed or3 ſęent tothe ſaid; gaol, or any com- 
mitted to the ward and cuſtody. of the ſaid gaoler 
by the ſaid ſheriff or bis deputy, or by any juſtice 
or juſtices of the peace, or by any other having 
lawful minority £0 commit perſons. or priſoners to 
rh aid gaol, aht the faid per ſons and priſoners, fo 
cnminitted as aforefaid;”. do well and truly, duly 
and ſufficiently, by his own proper perſon, or by 
his ſufficient deputy or deputies, ſo keep, that the 
fag . A. and R. G. and each of. them, their and 
each of their heits, executors; lands, tenements, 
goods and chattels be faved harmleſs: from all loſ- 
les, penalties, amerciaments and damages what- 
ſoever, as; well againſt our Lord the King as alſo 
agaioft all other perſon and perſons of, for and con- 
cerning the cuſtody add keeping of the ſaid gaol, 


- Keep, harmleſs the ſaid C. A. and R. G. and each af 
them, their and each of their heirs, executors, lands, 
tenements, goods and, chattels, from time to time, and 
at all times hereafter, of and from all and every eſcape 


and felons, as of all other perſons now. committed 


nors, which may happen or chance hereafter 

to be committed to the ſaid gaol for any the cauſes 
| oxeſaid, during the time the ſaid C. A. and R. G. or 
| Qq 2 either 


and priſoners ; and likwiſe do diſcharge, ſave and 


- and eſcapes, as well of convict perſons, reprieves | 
for any contempts, condemnations, treſpaſſes or miſ- 
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either of them ſhall be ſheriff of the county of M 
and likewiſe the ſaid R. A. or any other by hi 
conſent, privity or appointment, in any wiſe let 
to bail or mainprize any priſoner iſoners to 
him committed as comune Bet ailable by the 
law of the ay 6 without n jal N 
ment of vppeintmen t\of the Ur 

deputy 3 Sh 


— ſaid R. A. or h 
give his attendance upon the ſaid y berif and 
his. — at: all: times hecefary und bnbeielt, 
and all And every Jawfal thing uad thing thi 
+ he ſhall be requied ito do by othe fd "thorifficr 
his deputy, touching or voncerningi the uffulrs and 
buſineſs Wherewieh >the: fuld erf ds dr (hall be 
Thargel dr employed in or abuut the e bo 
che kid guab'or priſon Thattheng Ge. 
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M. of the one part, and C. A. ef; u R. G. 
now ſheriff of the ſaid uf the other purt, 
cheſeth, That the ſaid late ih —— E 
«the faid preſent -ſheriff hath 'veceivel from the thi 
late ſhetif;iatiche' time bf his: going ut bf bis üftte, 
'the bodies of che ſeveral pelfaus ereafrer nate, 
t wich the cauſe or cauſes herenfter mente 
a chat e 10 ſay, 4 5 % HMI has 11411 01503 
| F. G. weas' taken by . Haide d 
le | 8 - inthe” —_ 1 
AR: bis wajeſty's it of extent, fetufn-· 
bable before the baron 450 ie Exchogatr at Hug. 
Ner on the murrowœfeSt. Martin tuen nent coming, 
10 rere. our Lord the King 15007. and sv. 
debt upon te leVvral bone, , whit e e 
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_ erat adjournments and Faun WAS a0 
and | gy pg unt the 1 
% e . there now holden: be 
uber the 040 Sir P. being ſo choſen à citi - 
zen for the ſaid city as aforeſaid, is ſince dead, as 
by a letter of our right truſty and well beloved 
councellor Sir J. C. baronet, ſpeaker of our lower 
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m now majeſty's reign, and is indorſed- by G. . 
then folieitor for taxes, thus; to oye 6888 . and 
colds, Avbathnot and others. 

- F heredy acknowledge to have in my cuſtody the 
bodies of all the ſeveral priſoners” herein before 
named (except) againſt whoſe names the word 


(diſcharged) is written in the margin of this deed; 
r. in e being in number 


A1 hand the 28th day of rare 1765. 
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i 1 new ef an of ane citizen for 
ent ebe eig 22 Weſlminſter. 


G the Third, by the grace: of God, 
of Great Britain, France and Ireland King, 
defender of the Faith, c. To our ſheriff of the 
of MA. greeting. Mbercas Sir P. V. knight 
of: tho moſt. honourable order of the Bath, Was 
lately. choſery one of the citizens for the city of M. 
in your county, for our. preſent parliament, ſum- 
moned to be hokden-at our city of N. he 
day or in the year of our 
reign, N! from A by our ſeveral writs: 5 23 
rogued to and until the - day of 
ia the ſume year, on which day our. laid: 1800 
ment was: degun and beld, and fan thence by ſe- 


« 1 more fully and plalyly * 
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by means whereof our ſubjeRs of the ſaid city an 


deprived of one citizen to treat for the benefit of 
the ſame city in our ſaid parliament; n-vertbeliſi 
we being unwilling that the commonalty of our 


kingdom in our ſaid parliament aſſembled to treat 


of buſineſs concerning us, the ſtate and defence of 
our kingdom and the church, from the aforeſaid 
cauſe ſhould be diminiſhed. or 1 — 
thoſe affairs may not have a due 


you, that in the place of Sir P. yards the cy 


aforeſaid,” dne other fit and diſcreet citizen. of the 
aforeſaid city (proclamation being firſt made of the 


premiſſes, and of the day and place) freely and 


indifferently, by thoſe who ſhall be preſent at the 


proclamation, according to the form of the ftatute 


in that caſe made and provided, you cauſe to be 
elected, and the name of ſuch citizen (whether at 
the ſaid election he ſhall be preſent or abſent) to be 
inſerted in, certain indentures to be thereupon made 
between you and them, who ſhall be preſent at 
ſuch election, and to cauſe him to come to the 
ſaid parliament, ſo that the ſame citinen fo to be 
elected ma bave full power and ſufficient authority, 
for und "the commonalty of the aforeſaid. 


= to do and conſent. to * which in 


t parliament aſoreſaid, by the common council 
of wür realm: (ey the etage Gd dll: . 
pen to be ordained upon the aforeſaid affairs: 
willing nevertheleſs that neither you nor any other 


Test in this. our kingdom in any wiſe be elected, 


and the election ſo made diſtinctiy and openly un 
der your ſeal and the ſeals of them who ſhall be 
preſent at ſuch election, certify unte us in our 
forthwith, remitting to us one part el 
aſorefaid indentures annexed to theſe preſent, 
— ahviec: Wiineſs Ourlelf at Pj 
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Wrote upon. the label. o the ud writ a al, 
vx. 
To the riff of the county of M. 2 anal 
for à new election of one citizen for the 
city of * 2 aig | 
2 Tor ke a l. 
The e execution of this writ in certain ſehedules 
hereunto annexed. , 


Sir 0. 4. knight, ) n 
yy Sir R. 6. knight, 


Ne Xii 


Precept fron „Serif of of M. to the boilif of 


W. for the election NO one Citizen TAE: 
the aid ci). ES 


2 ESE. X Sie C. 4. knight, avd Se 
R. G. knight, ſheriff. of the Haid, ounty, 
to the bailiff of the liberty of the dean 1 
chapter of the collegiate — of St. Peter: at 5 
M. in the ſaid county, greeting, Know that — 
received a certain writ. of, our lord the king to 
me directed, the tenor whereof ſolloweth, => 
follows the writ verbatim] And becauſe the exe» 
cution of the ſaid wxit belongs to you, therefore . 
by virtue of the {aid writ 1 W you, that you 


| forthwith cauſe a citizen to... be 2 for zbe 


lad city in the Place of :the ſaid. Sit F. I. ac. 
conding to: the. command of the ſaid it; and 
bow this my wartant ſhall, be. executed. ye 

make known to me immediately after. _ fai 


election made, ſo that I. may certify. the fame, 


together with — ſaid writ and this precept re- 
turned to our lord the king in his chancery forth- 


Þ #1; » | 34 464 1. under. 
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"HIS indenture. made in the liberty of I. in 
the county of AM. he day of, 1 

| By | year of the reign, Se, Reteeen Sir 
C. A. knight, and Sir R. G. In knight, ſheriff of the 
county of M. aforeſaid, of the one part, and 7. 
C. eſquire, bailiff of the liberty of the dean and 
chapter of the collegiate church of St. Peter's, In. 
in the county aforeſaid, Sir J. C. baronet, Sir R. 
G. baronet, Sir C. D. Eni ht of the moſt honour- 
able order of the Bath, Sir T. R. ind Sir F. I. 
knights of the moſt honotrrable order of the Bath, 
the honourable . T. G. Sir T. R. baronet, the 
right bonourable T. H. commonly called lord viſ- 
— D. P. F and N. H. eſquires, F. E. eſquire, 
Sir . 2 baronet, C. B. eſquire, F. G. eſquire, 
other citizens, burgefſes and inhabitants 

town and borough of . of the other 

part, 3 , That by virtue of a' certain pre- 
direted from ae — 


made and — — — to the _ 


K PP E N Dix X. 


and effect of the afore „t, and of the writ 
in the ſaid precept recited, choſen one citizen of 
the moſt «diſcreet and ſufficient of the city and 
liberty aforeſaid, (that. is to ſay) the honourable E. 
C. eſquire, to which ſaid E. . ſo elected, the a- 
foreſaid citizens have given and granted Full and 
ſufficient power for themſelves and the common- 
alty of the city, town, borough and liberty afore- 
| ſaid, to do and conſent to thoſe things, which at 
the ald parliament by the common council of the 
ſaid kingdom [with God's affiſtance) ſhall happen 
to be ordained upon the affairs in the ſaid 
ſpecified, according to the form and effect of the 
ſaid precept; In witneſs whereof as well the ſaid 
ſheriff as the aforeſaid bailiff, citizens, burgeſſes 
and inhabitants of the city, town, borough and 
liberty aforeſaid, to | theſe” indentures their ſeals 
have interchangeably put, the fry and 15 Aſt 
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